.S. GOVERNMENT 


¥ 


Vol. 43—No. 60 
3-28-78 
PAGES 
12843-13050 




TUESDAY, MARCH 28, 1978 




dial*a*reg 

Coming to Chicago...April 10th 



312 - 663-0884 


SUNSHINE ACT MEETINGS_ 12988 


CITIZENS BAND RADIO TRANSCEIVER 
IMPORTS 

Presidential Memorandum____ 12843 

SUMMER FOOD SERVICE FOR CHILDREN 

USDA/FNS issues rules for the administration and implemen¬ 
tation of the program; effective 3-28-78 (Part III of this issue) « 13020 

FOOD LABELING 

HEW/FDA substitutes “hydrogenated*’ and “partially hydroge¬ 
nated” for “saturated” and “partiafly saturated”, voluntary 
compliance, 3-28-78; effective date 7-1-79 .... 12856 

FOOD INGREDIENTS AND FLAVOR 
SUBSTANCES 

HEW/FDA announces availability of information on GRAS 
status and provides opportunity for comments (2 
documents)_______ 12869 

FOOD STANDARDS 

HEW/FDA publishes notice of temporary permit to market test 
tomato juice concentrate.... 12949 

































AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.) 
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Wednesday 
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DOT/COAST GUARD 
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DOT/NHTSA 
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DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 


DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 


CSC 



CSC 


LABOR 



LABOR 


HEW/ADAMHA 



HEW/ADAMHA 


HEW/CDC 



HEW/CDC 


HEW/FDA 



HEW/FDA 


HEW/HRA 



HEW/HRA 


HEW/HSA 



HEW/HSA 


HEW/NIH 



HEW/NIH 


HEW/PHS 



HEW/PHS 


Documents normally scheduled for publication on a day that will be a Federal holiday will be published the 
next work day following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 

Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis¬ 
tration, Washington, D.C. 20408. 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 






Published dally, Monday through Friday (no publication on Saturdays. 8undays. or on official Federal 
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services 
Administration, Washington, DC. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.S.C., 
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D C. 20402. 


The Federal Register provides a uniform system for making available to the public regulations and legal notices Issued 
by Federal agencies. These Include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the Issuing agency. 


The Federal Register will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
in advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office Washington. 
D.C. 20402. 


There are no restrictions on the republication of material appearing in the Federal Register. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may 
may be made by dialing 202-523-5240. 

FEDERAL REGISTER, Daily Issue: 


Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 


"Dial • a • Regulalion" (recorded 202-523-5022 
summary of highlighted docu¬ 


ments appearing in next day's 
issue). 

Scheduling of documents for 523-3187 

publication. 

Copies of documents appearing in 523-5240 

the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


be directed to the following numbers. General inquiries 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523—5235 

Documents. 

Public Papers of the Presidents.... 523-5235 

Index . 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers- 523-5266 

523-5282 

Slip Laws...... 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index . 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation . 523-3408 

Special Projects. .. 523-4534 


HIGHLIGHTS—Continued 

POULTRY SLAUGHTERING PRACTICES FUNDING OF GRANTEES 

CSA provides index to regulations; effective 3-28-78. 12859 


USDA/FSQS revises procedures and criteria for reprocessing 


carcasses contaminated with digestive tract contents; effec¬ 
tive 4-27-78 ___ 12846 

ABORTION/STERILIZATION STUDY 

HEW/HRA solicits information relating to medical and nursing 
school admissions___ 12952 

HEALTH PLANNING 

HEW/PHS establish national guidelines; effective 3-28-78 
(Part IV of this issue)__ 13040 

INDIAN ORGANIZATIONS 


Interior/BIA proposes to revise contracting rules (2 docu¬ 
ments); comments by 4-27-78. 12894, 12895 

GRAIN DONATION 

USDA/Secy gives notice of donation to Indian tribes due to 
severe drought_______ 12898 

MUSEUM SERVICES PROGRAM 

HEW/Secy proposes governing Federal financial assistance; 
comments by 4-27-78 (Part II of this issue)._......_........... 13012 

NATIONAL REGISTER OF HISTORIC PLACES 

Interior/HCRS requests comments by 4-7-78 on pending 
nominations.... 12952 

PUBLIC INFORMATION 

HEW/FDA proposal on disclosure of status of certain drug and 
device applications; comments by 5-30-78. 12869 

BENZENE LIQUID MIXTURES 

Labor/OSHA proposes amendment to the permanent ben¬ 
zene standard; comments by 5-12-78... 12890 


INTERNATIONAL VOLUNTARY AGREEMENTS 

DOE adopts amendments concerning recordkeeping require¬ 
ments; effective 3-30-78 ...- 12852 

CRANBERRY SAUCE 

HEW/FDA announces availability of guideline on mold 
adulteration------ 12941 

TRAILER TRAIN (TTX) CARS 

DOT/FRA initiates special safety inquiry concerning safety 
performance of freight car wheels to begin on 3-30-78...- 12982 

GRAS SUBSTANCES 

HEW/FDA proposes to affirm sulfuric acid, and ammonium, 
calcium, potassium, and sodium sulfates as generally recog¬ 
nized as safe; comments by 5-30-78..——.. 12874 

MEETINGS— 

Commerce/NOAA; Caribbean Fishery Management Council 
and its Scientific and Statistical Committee and Adviso¬ 
ry Pane); 4-19 through 4-21-78 __ 12902 

Pacific Fishery Management Council and Scientific and 

Statistical Committee; 5-11, and 5-12-78- 12903 

MA: U.S. Merchant Marine Academy Advisory Board; 

4-21-78_ 12901 

USTS: Travel Advisory Board; 4-27-78_ 12903 

DOD/AF: Scientific Advisory Board Meeting; 4-25 and 

4-26-78_ 12905 

DOD/Army: Advisory Group on Electron Devices; 4-20, 

4-21, and 5-4-78. 12905 

FCC: Advisory Committee for Cable Signal Leakage; 

4-18-78. 12938 
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HIGHLIGHTS—Continued 


HEW/Secy: National Commission for Protection of Human 
Subjects of Biomedical and Behavioral Research; 4-14 

and 4-15-78. 12951 

Interior/Secy: Outer Continental Shelf Advisory Board, 4-28 

and 4-29-78 .... 12953 

NRC: Nudear Reactor Regulation Information Meeting on 

Anticipated Transients without Scram; 4-19-78. 12972 

NSF: National Sdence Foundation Advisory Coundl; 4-13 

and 4-14-78. 12970 

Subcommittee on Ecological Sciences; 4-27 and 4-28-78 12970 
Subcommittee on Population Biology and Physiological 

Ecology; 4-27 and 4-28-78. 12970 

State: International Radio Consultative Committee; 

4-21-78. 12982 

National Committee for the Prevention of Marine Pollution; 

4-25-78. 12981 

Subcommittee on Safety of Life at Sea; 4-26 and 
4-27-78. 12982 


Treasury/Secy: Debt Management Advisory Committees; 

4-24 through 4-26-78. 

USDA/APHIS: Swine Brucellosis; 4-3-78. 

FS: National Forest Management Act Committee of Scien¬ 
tists; 4-17-78..... 


12983 

12898 

12897 


CHANGED MEETINGS— 


Administrative Conference of the United States: Committee 

on Agency Organization and Personnel; 3-29-78. 12897 

Commerce/NOAA: Caribbean Fishery Management Coun- 
cils Advisory Panel; 4-18-78... 12903 


CANCELLED MEETINGS— 

Commerce/NOAA: Dungeness Crab Advisory Subpanel and 
Planning Team; 4-3 and 4-4-78. 12903 


SEPARATE PARTS OF THIS ISSUE 


Part II, HEW/SECY. 

Part III, USDA/FNS.. 

Part IV, HEW/PHS. 


13012 

13020 

13040 


reminders 

(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is Intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


FRS—Truth in lending; descriptive billing re¬ 
quirements ... 4419; 2-2-78, 7979; 2-27-78 


List of Public Laws 


Note: No public bills which have become 
law were received by the Office of the Feder¬ 
al Register for Inclusion in today’s List of 

Public Laws. % 
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list of cfr ports effected in this issue 




The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today s issue. A 
cumulative kst of parts affected, covering the current month to date, follows beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published since the revision date of each title. 
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CUMULATIVE LIST OF PARTS AFFECTED DURING MARCH 


The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
March. 


1 CFR 


7 CFR—Continued 


9 CFR—Continued 
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3. 10329 
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presidential documents 


[3195-01] 

Title 3—The President 

Memorandum of March 27, 1978 

Citizens Band Radio Transceiver Industry 

Memorandum for the Special Representative for Trade Negotiations 

The White House, 
Washington, March 27, 1978. 

Pursuant to section 202(b) of the Trade Act of 1974 (P.L. 93-618, 88 
Slat. 1978), I have determined the action I will take with respect to the report 
of the United Slates International Trade Commission (USITC), transmitted to 
me on February' 3, 1978, concerning the results of its investigation of a 
petition for import relief filed by E. G. Johnson Company on behalf of the 
domestic industry producing citizens band (CB) radio transceivers, provided 
for in item 685.25 of the Tariff Schedules of the United States. 

After considering all relevant aspects of the case, including those consid¬ 
erations set forth in section 202(c) of the Trade Act of 1974, I have deter¬ 
mined that neither of the recommendations of the USITC are appropriate in 
this case. I have, however, determined that import relief is in the national 
economic interest and therefore will proclaim a tariff increase with respect to 
Citizens Band (CB) radio transceivers (except hand-held), provided for in item 
685.25 of the TSUS, of 15 additional percentage points in the first year, to be 
phased down in three percentage point decrements for the following two 
years. The duly would then revert to its current rate of six percent ad 
valorem. 

Expedited adjustment assistance would be ineffective in helping the indus¬ 
try cope with current problems of severe inventory overhang, low prices, and 
financial losses. 

The import relief recommended by the USITC of a 30 percentage point 
tariff increase is not in the national economic interest because it would sub¬ 
stantially increase costs to consumers. In a time when we are striving to 
control inflation, this cost would be too high. 

The moderate tariff increase over a three year period that I will proclaim 
will have a much smaller price effect than the 30 percentage point added duty 
over five years recommended by the USITC. Furthermore, CBs are a final 
consumer good precluding ripple price effects on other goods. 

The moderate tariff increase would enable domestically produced CBs to 
be competitively priced relative to imports. Domestic manufacturers may be 
able to expand their share of the market. This could be achieved by utilizing 
their already developed, but now excess, capacity. 

Firms and workers and communities would still remain eligible for adjust¬ 
ment assistance. 

This determination is to be published in the Federal Register. 



[FR Doc. 78-8383 Filed 3-27-78; 1:12 pm] 
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rules and regulations 


This section of the FEDERAL REGISTER contoins regulatory documents Having general applicability and legol effect most of which ore keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books ore listed in the first FEDERAL REGISTER issue of eoch 
month. 


[6325-01] 

Title 5—Administrative Personnel 

CHAPTER I—CIVIL SERVICE 
COMMISSION 

PART 213—EXCEPTED SERVICE 

Department of Justice; Commission 
on Civil Rights; National Founda¬ 
tion on the Arts and the Human¬ 
ities 

AGENCY: Civil Service Commission. 
ACTION: Final rule. 

SUMMARY: This amendment to the 
regulations shows certain positions for 
Department of Justice. Commission on 
Civil Rights, and National Foundation 
on the Arts and the Humanities are 
excepted under Schedule C because 
they are confidential in nature. 

EFFECTIVE DATES: Department of 
Justice. March 14. 1978; Commission 
on Civil Rights. March 16. 1978; and 
National Foundation on the Arts and 
the Humanities. March 15. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

William Bohling. 202-632-4533. 

Accordingly. 5 CFR 213.3310(h)(2). 
213.3356(h). and 213.3382(0) are added 
as set out below: 

§ 213.3310 Department of Justice. 

• • • • • 

(h) Land and Natural Resources Di¬ 
vision. • • • 

(2) One Executive Assistant to the 
Assistant Attorney General. 


§ 213.3356 Commission on Civil Rights. 


(h) One Confidential Secretary to 
the Chairman. 


§ 213.3382 National Foundation on the 
Arts and the Humanities. 

••000 


(o) One Secretary to the Deputy 
Chairman for Policy, Planning, and 
Public Affairs. National Endowment 
for the Humanities. 

(5 U.S.C. 3301. 3302; EO 10577. 3 CFR 1954- 
1958 Comp., p. 218.) 

For the United States Civil Service 
Commission. 

James C. Spry, 
Executive Assistant 
to the Commissioners. 
CFR Doc. 78-7941 Filed 3-27-78; 8:45 am) 


[3410-02] 

Title 7—Agriculture 

CHAPTER IX—AGRICULTURAL MAR¬ 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE¬ 
PARTMENT OF AGRICULTURE 

PART 947—IRISH POTATOES GROWN 
IN MODOC AND SISKIYOU COUN¬ 
TIES IN CALIFORNIA AND IN ALL 
COUNTIES IN OREGON EXCEPT 
MALHEUR COUNTY 

Expenses, Rate of Assessment and 
Late Payment Charges 

AGENCY: Agricultural Marketing 
Service. USDA. 

ACTION: Final rule. 

SUMMARY: This regulation autho- 
rizes expenses of $31,800 and estab¬ 
lishes a rate of assessment of two- 
tenths cent per hundred-weight of po¬ 
tatoes for the functioning of the 
Oregon-Califomia Potato Committee. 
This regulation enables the committee 
to collect assessments from first han¬ 
dlers on all assessable potatoes han¬ 
dled and to use the resulting funds for 
its expenses. 

EFFECTIVE: During fiscal period 
ending June 30, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, Deputy Director, 
Fruit and Vegetable Division, AMS, 
U.S. Department of Agriculture, 
Washington, D.C. 20250. 202-447- 
6393. 

SUPPLEMENTARY INFORMATION: 
Marketing Agreement No. 114 and 


Order No. 947, both as amended, regu¬ 
late the handling of Irish potatoes 
grown in Modoc and Siskiyou Coun¬ 
ties, California, and in all counties in 
Oregon except Malheur County. It is 
effective under the Agricultural Mar¬ 
keting Agreement Act of 1937. as 
amended (7 U.S.C. 601-674). The 
Oregon-Califomia Potato Committee, 
established under the order, is respon¬ 
sible for its local administration. 

Interested persons were allowed fif¬ 
teen days following publication in the 
Federal Register to file written com¬ 
ments. None was filed. 

Findings. After consideration of all 
relevant matters, including the pro¬ 
posals in the notice, it is found that 
the following expenses, rate of assess¬ 
ment, and late payment charges 
should be approved. 

It is further found that good cause 
exists for not postponing the effective 
date of this section until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because this part requires 
that the rate of assessment for a par¬ 
ticular fiscal period shall apply to all 
assessable potatoes from the begin¬ 
ning of such period. 

The regulation is as follows: 

§947.230 Expenses and rate of assess¬ 
ment 

(a) The reasonable expenses that are 
likely to be incurred during the fiscal 
period ending June 30, 1978, by the 
Oregon-Califomia Potato Committee 
for its maintenance and functioning, 
and for such purposes as the Secretary 
determines to be appropriate, will 
amount to $31,800. 

(b) The rate of assessment to be paid 
by each handler in accordance with 
this part shall be $0,002 per hundred¬ 
weight or equivalent quantity of asses¬ 
sable potatoes handled by him as the 
first handler during the fiscal period 
except seed potatoes and potatoes for 
canning, freezing and “other process¬ 
ing” as defined in the act shall be 
exempt. 

(c) In accordance with the provisions 
of § 947.41(a), late payment charges 
per month of $1.00 or one percent, 
whichever is greater, shall be charged 
on the unpaid balance for each past- 
due account. An account is past-due 60 
days after the billing date. 

(d) Unexpended income in excess of 
expenses for the fiscal period ending 
June 30. 1978. may be carried over as a 
reserve to the extent authorized in 
§ 947.41(b). 
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(e) Terms used In this section have 
the same meaning as when used in 
said marketing agreement and this 
part. 

(Secs. 1-19, 48 Stat. 31, as amended; (7 
U.S.C. 601-674).) 

Dated: March 23, 1978. 

Charles R. Brader, 
Deputy Director, Fruit and Vege¬ 
table Division, Agricultural 
Marketing Service . 

[FR Doc. 78-8082 Filed 3-27-78; 8:45 am] 


[3410-37] 

Title 9—Animals and Animal Products 

CHAPTER III—FOOD SAFETY AND 
QUALITY SERVICE, MEAT AND 
POULTRY INSPECTION, DEPART¬ 
MENT OF AGRICULTURE 

SUBCHAPTER C—MANDATORY POULTRY 
PRODUCTS INSPECTION 

PART 381—POULTRY PRODUCTS 
INSPECTION REGULATIONS 

Subpart K—Post-Mortem Inspection; 
Disposition of Carcasses and Parts 

Poultry Slaughtering Practices 

AGENCY: Food Safety and Quality 
Service, USDA. 

ACTION: Final rule. 

SUMMARY: This document amends 
the poultry products inspection regu¬ 
lations by adding provisions contain¬ 
ing new procedures and criteria for re¬ 
processing poultry carcasses acciden¬ 
tally contaminated with digestive tract 
contents during slaughter. Recent in¬ 
formation indicates that newer tech¬ 
nology makes unsuitable the present 
procedures, which require the remov¬ 
al, by trimming only, of internal con¬ 
tamination of carcasses with digestive 
tract contents. The new procedures 
permit the reprocessing of such con¬ 
taminated carcasses by using various 
combinations of trimming, vacuuming, 
and washing. Also, if the inner sur¬ 
faces are reprocessed other than by 
trimming, all surfaces of the carcasses 
are required to be treated with a chlo¬ 
rine solution. 

EFFECTIVE DATE: April 27, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. J. P. Lyons. Chief Staff Officer, 
Inspection Standards and Regula¬ 
tions Staff. Technical Services, Meat 
and Poultry Inspection Program, 
Food Safety and Quality Service, 
U.S. Department of Agriculture, 
Washington. D.C. 20250, 202-447- 
3219. 

SUPPLEMENTARY INFORMATION: 
On August 19, 1977, the Food Safety 
and Quality Service (FSQS) published 
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a notice of proposed rulemaking in the 
Federal Register (42 FR 41873) out¬ 
lining proposed procedures and crite¬ 
ria for reprocessing poultry carcasses 
accidentally contaminated during 
slaughter with digestive tract con¬ 
tents. It was proposed that: Any car¬ 
cass of poultry accidentally contami¬ 
nated during slaughter with digestive 
tract contents shall not be condemned 
if promptly reprocessed under the su¬ 
pervision of an inspector and there¬ 
after found not to be adulterated. 
Contaminated surfaces that are cut 
shall be removed only by trimming. 
Contaminated inner surfaces that are 
not cut may be cleaned by trimming 
alone, or at an approved reprocessing 
station by any method that will 
remove the contamination, such as va¬ 
cuuming, washing, and trimming, 
singly or in combination. All visible 
specks of contamination must be re¬ 
moved, and if the inner surfaces are 
reprocessed other than solely by trim¬ 
ming, all surfaces of the carcass shall 
be treated with chlorinated water at a 
level of 50 ppm. The proposal also in¬ 
cluded provisions relating to the ap¬ 
proval and designation of areas as ap¬ 
proved processing stations, and proce¬ 
dures for withdrawal of approval for 
such processing stations. The public 
was provided a 60-day comment period 
which ended October 18, 1977. 

Public Comment 

The Department received approxi¬ 
mately 145 comments from consumers, 
food scientists, nutritionists, educa¬ 
tors. processors, inspectors, and var¬ 
ious organizations representing or sup¬ 
porting these groups. 

Most respondents opposing the pro¬ 
posal expressed general disapproval 
basing their dissatisfaction on aesthet¬ 
ic reasons. They regarded the pro¬ 
posed practice as repugnant. 

The Department recognizes the com¬ 
plexity of the situation, and it is inevi¬ 
table that there will be differences of 
opinion among people regarding a pro¬ 
posal of this nature. While the 
thought may be repugnant to some, 
the Administrator feels that the repro¬ 
cessing procedures, and controls regu¬ 
lating them, will produce safe, clean 
products. Indeed, a number of respon¬ 
dents were willing to trust the proce¬ 
dures and controls in return for the 
probability of lower food costs. 

Several respondents were concerned 
that toxic residues may be present if 
chlorine is used on food. Some studies 
have indicated that chlorine in munici¬ 
pal w f ater supplies may combine with 
certain organic materials to form pos¬ 
sibly harmful substances. However, 
the Administrator has determined 
that the long history of chlorine usage 
in poultry plant operations with no ad¬ 
verse effects, coupled with the known 
benefits of chlorine as a bactericide 
should not prevent its use for this pur¬ 


pose. Should the Administrator re¬ 
ceive any new data or findings that in¬ 
dicate that chlorine is toxic or in any 
way adulterates the poultry, he has 
procedures available to him under the 
Poultry Products Inspection Act to 
stop chlorine usage forthwith. 

Special concern was expressed by a 
director of dietetic service for a city 
health and hospital corporation and 
by the administrative office of a city 
school system that young children and 
the sick and elderly would be unneces¬ 
sarily exposed to possible salmonella 
infection. 

The Administrator considered a con¬ 
cern raised by some respondents that 
unnecessary exposure to salmonella 
may occur, especially in young chil¬ 
dren, the sick, and the elderly. Howev¬ 
er, it is the determination of the Ad¬ 
ministrator that ample inspection con¬ 
trols and safeguards will be used to 
assure that all poultry reprocessed 
under this regulation are in every way 
wholesome and safe. This includes the 
removal of all visible specks of con¬ 
tamination and augmenting an effec¬ 
tive flushing action with chlorine sani¬ 
tization. 

Several other respondents, including 
two food inspectors and spokesmen for 
Government inspectors’ organizations, 
felt that workmanship and sanitary 
food handling practices in poultry pro¬ 
cessing plants would deteriorate, and 
would be replaced by the simpler expe¬ 
dient of washing and treating the 
poultry with chlorine. The Adminis¬ 
trator disagrees w ? ith this conclusion 
because the treatment of contaminat¬ 
ed carcasses by these new procedures 
would require additional work on the 
part of establishment personnel and a 
greatly increased number of contami¬ 
nated birds treated by these new pro¬ 
cedures would cause processing lines 
to stop or be greatly slowed down. 

Most respondents in favor of the 
proposal considered current practices 
obsolete and wasteful at a time when 
attention is focused on developing ade¬ 
quate sources of economical animal 
protein. Scientists and educators 
throughout the United States stated 
they were in favor of this increased 
availability of safe, low-cost animal 
protein. Some housewives and other 
interested parties were concerned with 
eliminating wasteful practices and pro¬ 
viding clean, safe, wholesome poultry 
at reasonable prices. 

A citizens’ consumer council sup¬ 
ported the proposal, but felt that such 
poultry should be identified to the 
consumer, and some reduction in the 
cost be made. The Administrator has 
determined that the product would 
not be sufficiently altered to require a 
label identifying it separately. Nothing 
has been added and this is only one of 
many steps used to prepare clean, 
wholesome poultry carcasses. 

Some respondents identified them¬ 
selves as poultry processors, and some 
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comments were received from poultry 
Industry organizations and associ¬ 
ations. Their affirmative position was 
supported by statements which point¬ 
ed out the progress In processing tech¬ 
nology and the present state-of-the-art 
and facilities. A commenter stated 
that the phrase “chlorinated water at 
a level of 50 ppm" was not sufficiently 
specific. He suggested use of a more 
specific wording. The Administrator 
agrees this is wise. The “ppm” in rela¬ 
tion to chlorine used was intended and 
is commonly understood to refer to 
the amount of chlorine available in 
the solution at the time of use. In 
order to clarify this, the regulation 
being adopted specifies “ppm available 
chlorine.” 

The proposed level of chlorine was 
Questioned by some commenters who 
felt that 20 ppm would be as effective 
as 50 ppm. Documentation, citations, 
and references to scientific studies 
were presented to support this posi¬ 
tion. Some of these references are: 

Barnes. E. M. and Mead. Q. C. 1971. Clos¬ 
tridia and Salmonellae In Poultry Process¬ 
ing. In: Poultry Disease and World Econo¬ 
my. 47-63 Ed. by R. P. Gordon and B. M. 
Freeman. Edinburgh. British Poultry Sci¬ 
ence. 

Boughey, P. 1977. Jerome Poods. Inc., 34 
North Seventh Street, Barron. Wls. 54812. 
Public communication to the USDA Hear¬ 
ing Clerk. 

Drewnlak, E. A et al. 1954. Studies on 
Sanitizing Methods for Use in Poultry Pro¬ 
cessing. USDA Circular No. 930. Reprinted 
without change in text 1964. 

Nilsson, T. and Regner, B. 1963. The 
Effect of Chlorine in the ChUllng Water on 
Salmonellae in Dressed Chicken. Acta. Vet. 
Scand. 4: 307-312. 

Way beck C. J. et al. 1968. Salmonella and 
Total Count Reduction in Poultry Treated 
with Sodium Hypochlorite Solutions. Pou. 
Sci. 47. 1090-1094. 

Copies will be provided free upon re¬ 
quest to Dr. J. P. Lyons, Inspection 
Standards and Regulation Staff, Tech¬ 
nical Services, Meat and Poultry In¬ 
spection Program. Pood Safety and 
Quality Service, U.S. Department of 
Agriculture, Washington. D.C. 20250 

Following review of the comments 
and supporting statements regarding 
the level of chlorine required, the Ad¬ 
ministrator has determined that re¬ 
ducing the level of chlorine from 50 
ppm to 20 ppm available chlorine will 
give essentially the same degree of as¬ 
surance of product safety, while at the 
same time reducing the amount of 
chemicals in the water supply contact¬ 
ing the product. 

Some respondents, who otherwise 
supported the proposal, asked whether 
the provisions of the proposal were in¬ 
tended to require the contaminated 
carcasses to be removed from the pro¬ 
cessing line at the inspection station 
for further action, or to be either re¬ 
processed on the line or removed for 
reprocessing further down the line. 
The proposal was intended to permit 
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the contaminated carcasses to be re¬ 
moved from the line for reprocessing 
at any convenient point. 

Further, the proposal was not in¬ 
tended to permit reprocessing involv¬ 
ing more than trimming alone to be 
performed on the main processing 
line. While the proposal did not spe¬ 
cifically rule out that line being used 
as the reprocessing station, all the 
data and information on which the 
proposal was based were obtained 
from tests carried out at sites off the 
main production line. For this reason 
and because no testing was carried out 
on the main production line, the Ad¬ 
ministrator has determined that per¬ 
mission for locating reprocessing sta¬ 
tions on the main production line 
must await further development of 
equipment, techniques, and more posi¬ 
tive methods for official supervision 
by inspectors. Accordingly, an appro¬ 
priate clarification was added to Sec¬ 
tion 381.91(b)(1). 

One respondent suggested that if 
the proposal is implemented, it should 
only be utilized on chickens. This posi¬ 
tion was based on findings of a pre¬ 
liminary USDA study, which indicated 
that using the methodology of that 
test, young turkeys could not be ad- 
quately reprocessed. He also suggested 
that further testing should be carried 
out on the other species of poultry 
prior to acceptance of their reprocess¬ 
ing. Since that first test, the method¬ 
ology has been considerably refined 
and some new technology has been 
used. A requirement remains that the 
acceptance of any particular poultry 
reprocessing activity will be dependent 
on that poultry establishment demon¬ 
strating to the inspection service that 
its reprocessing procedures are capable 
of producing acceptable wholesome 
product. With this control, there is no 
reason not to allow the final regula¬ 
tions to apply to all poultry. 

Regulations Prescribed 

The final regulations are substan¬ 
tially the same as the proposal with 
the exception of the reduction of the 
50 ppm of chlorine to 20 ppm available 
chlorine, and clarification of the desig¬ 
nated areas for the reprocessing activ¬ 
ity. 

Accordingly, Section 381.91 of the 
poultry products inspection regula¬ 
tions (9 CFR 381.91) is amended by 
designating the first two sentences as 
paragraph (a) and by adding a new 
paragraph (b) to read as follows: 

§ 381.91 Contamination. 

• • • • • 

(b) (1) Any carcass of poultry acci¬ 
dentally contaminated during slaugh¬ 
ter with digestive tract contents shall 
not be condemned if promptly repro¬ 
cessed under the supervision of an in¬ 
spector and thereafter found not to be 
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adulterated. Contaminated surfaces 
that are cut shall be removed only by 
trimming. Contaminated inner sur¬ 
faces that are not cut may be cleaned 
by trimming alone, or at an approved 
reprocessing station away from the 
main processing line, by any method 
that will remove the contamination, 
such as vacuuming, washing, and trim¬ 
ming, singly or in combination. 

All visible specks of contamination 
must be removed, and if the inner sur¬ 
faces are reprocessed other than soley 
by trimming, all surfaces of the car¬ 
cass shall be treated with chlorinated 
w r ater containing 20 ppm available 
chlorine. 

(2) An area will be designated as an 
approved reprocessing station only if 
the Administrator determines that re¬ 
processing operations can be conduct¬ 
ed in that area in accordance with all 
of the requirements of this Part, and 
that the reprocessing methods to be 
utilized are capable of removing all 
visible specks of contamination on the 
inner surface of a carcass. Requests 
for such approval shall be submitted 
to the inspector in charge and shall 
describe the proposed area, proposed 
methods of reprocessing, and proposed 
equipment to be utilized. Whenever 
the Administrator finds that repro¬ 
cessing operations cannot be conduct¬ 
ed in such area in accordance with all 
of the requirements of this part or 
that the reprocessing methods utilized 
are not capable of removing all visible 
specks of contamination on the inner 
surface of a carcass, he may withdraw 
approval of such area, effective upon 
oral or written notification, whichever 
is earlier, to the operator of the estab¬ 
lishment. In the event of oral notifica¬ 
tion, a written confirmation thereof 
shall be given to the operator as 
promptly as circumstances permit. 
The notification shall specify the rea¬ 
sons for such withdrawal and shall 
afford the operator of the establish¬ 
ment an opportunity to present his 
views. In any instance where there is a' 
conflict as to the facts, a hearing shall 
be held to resolve such conflict. 

(Sec. 14, 71 Stat. 447, as amended (21 U.S.C. 
463); 42 FR 35625-35632.) 

It does not appear that additional 
relevant information would be avail¬ 
able by further public participation in 
rule making proceedings on these 
amendments. Accordingly, it is found 
upon good cause under the administra¬ 
tive procedure provisions of 5 U.S.C. 
553, that further notice or other 
public procedures with respect to 
these amendments are impracticable 
and unnecessary. 

Not*.—T he Pood Safety and Quality Ser¬ 
vice has determined that this document 
does not contain a proposal requiring prep¬ 
aration of an Inflation Impact Statement 
under Executive Order 11821 and OMB Cir¬ 
cular A-107. 
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Done at Washington, D.C., on Janu 
ary 27, 1978. 

Robert Angelotti, 
Administrator , 

Food Safety and Quality Service. 
[FR Doc. 78-8006 Filed 3-27-78; 8:45 am] 


[3128-01] 

Title 10—Energy 

CHAPTER II—FEDERAL ENERGY 
ADMINISTRATION* 

PART 205—ADMINISTRATIVE 
PROCEDURES AND SANCTIONS 

1978 Interpretations of the General 
Counsel 

AGENCY: Department of Energy. 
ACTION: Notice of Interpretations. 

SUMMARY: Attached are the Inter¬ 
pretations issued by the Office of the 
General Counsel of the Department of 
Energy under 10 CFR Part 205, Sub- 
part F, during the period February 1, 
1978 through February 28, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Diane Stubbs, Office of the General 
Counsel, Department of Energy, 
12th and Pennsylvania Avenue NW., 
Room 1121, Washington, D.C. 20461, 
202-566-9070. 

SUPPLEMENTARY INFORMATION: 
Interpretations issued pursuant to 10 
CFR Part 205, Subpart F, are pub¬ 
lished in the Federal Register in ac¬ 
cordance with the editorial and classi¬ 
fication criteria set forth in 42 FR 
7923, February 8, 1977, as modified in 
42 FR 46270, September 15, 1977. 

These Interpretations depend for 
their authority on the accuracy of the 
factual statement used as a basis for 
the Interpretation (10 CFR 
205.84(a)(2)) and may be rescinded or 
modified at any time (§ 205.85(d)). 
Only the persons to whom Interpreta¬ 
tions are addressed and other persons 
upon whom Interpretations are served 
are entitled to rely on them 
(§ 205.85(c)). An Interpretation is 
modified by a subsequent amendment 
to the regulation(s) or ruling(s) inter¬ 
preted thereby to the extent that the 
Interpretation is inconsistent with the 
amended regulation(s) or ruling(s) 
(§ 205.85(e)). In addition. Interpreta¬ 
tions are subject to appeal. The Inter¬ 
pretations appended hereto are pub¬ 
lished today only for general guidance 
In accordance with the reasons set 
forth in the Notice first cited above. 


•Editorial Note: Chapter II will be ren¬ 
amed at a future date to reflect that it con¬ 
tains regulations administered by the Eco¬ 
nomic Regulatory Administration of the De¬ 
partment of Energy. 


Issued in Washington, D.C., March 
22, 1978. 

William S. Heffelfinger, 
Director of Administration, 
Department of Energy. 

Appendix 


No. 

To 

Date Category 

1978-2 

Shell Oil Co_ 

_Feb. 

22 

Price 

1978-3 

Allied Chemical Corp.. 

.Feb. 

20 

Price 

1978-4 

Public Service Commission Feb. 

20 

of Delaware. 

Price 

1978-5 

Rustex Oil. Inc... 

-Feb. 

20 

Price 


% Interpretation 1978-2 

To: Shell Oil Co. 

Date: February 22, 1978. 

Rules Interpreted: 5212.74(c). 

Code: GCW-PI—Retroactive Price Increase. 

PACTS 

Shell Oil Co. (“Shell") sells lower tier and 
upper tier crude oil to Coastal States Gath¬ 
ering Co. (“Coastal’*) pursuant to a contract 
providing that the lower and upper tier 
price for the particular grade of crude oil 
sold by Shell to Coastal shall be the lower 
tier and upper tier posted price, respective¬ 
ly. of the Sun Oil Co. (“Sun”) for South 
Texas Light type crude oil. Sun’s posted 
price is a written statement which is circu¬ 
lated publicly among sellers and buyers of 
crude oil in the field concerned. 

Sun’s posted lower tier celling price for 
South Texas Light type crude oil was $5.43 
per barrel for crude oil produced and sold in 
the months June through December, 1976, 
and January, 1977. Sun's posted upper tier 
prices for South Texas Light type crude oil 
were $11.80 per barrel for crude oil pro¬ 
duced and sold in June through December, 
1976. and $11.60 per barrel for crude oil pro¬ 
duced and sold in January. 1977. 

Shell’s invoices to Coastal for the months 
June through October, 1976, bore the cor¬ 
rect contract prices of $5.43 per barrel for 
lower tier and $11.80 per barrel for upper 
tier crude oil. Through clerical error, initial 
invoices submitted by Shell to Coastal for 
crude oil produced and sold in the months 
of November and December, 1976, and Janu¬ 
ary, 1977, contained a price of $5.26 per 
barrel for lower tier crude oil and prices for 
upper tier crude oil of $11.52 per barrel for 
November and December 1976 and $11.32 
per barrel for January 1977. 

Shell submitted corrected invoices dated 
April 19. 1977, which contained the appro¬ 
priate Sun posted prices as set forth above 
applicable to crude oil produced and sold in 
the months of November, 1976, through 
January. 1977, pursuant to the sales con¬ 
tract. See tabular summary below. 

Summary 


Month 

Contract 

price 

Initial 

Invoices 

Corrected 

Invoices 

November 1976: 

Lower tier.. 

5.43 

5.26 

5.43 

Upper tier. 

11.80 

11.52 

11.80 

December 1976: 

Lower tier... 

5.43 

5.26 

5.43 


Sum mary— Continued 


Month Contract Initial Corrected 

price invoices invoices 


Upper tier_ 11.80 11.52 11.80 

January 1977: 

Lower tier. 5.43 5.26 5.43 

Upper tier. 11.60 11.32 11.60 


Coastal has refused to pay the additional 
amounts reflected in the April 19 invoices, 
claiming that these invoices contain retroac¬ 
tive price Increases prohibited under 10 
CFR 212.74(c). The difference in the total 
amount billed in the initial invoices and the 
total amount claimed in the corrected in¬ 
voices. for the three months concerned, is 
approximately $35,000. 

ISSUE 

Whether the rule in 5212.74(c) prohibiting 
retroactive price increases by producers bars 
the submission by Shell of corrected in¬ 
voices to Coastal on April 19, 1977, applica¬ 
ble to crude oil produced and sold in Novem¬ 
ber and December, 1976, and January, 1977, 
where through clerical error the prices 
stated in the initial invoices were less than 
those called for in the sales contract. 

Interpretation 

For the reasons set forth below. Shell’s in¬ 
voices dated April 19, 1977, do not constitute 
retroactive price increases prohibited by 
5 212.74(c). 

Section 212.74(c) provides as follows (em¬ 
phasis added): 

“Retroactive increase in price. No produc¬ 
er may charge or accept a retroactive in¬ 
crease in price for crude oiL . . . Retroactive 
increase in price means any price charged or 
offered after the close of the calendar 
month in excess of the highest price prevail - 
ing tor that grade of crude oil, in first sales 
between the producer and the purchaser of 
the domestic crude oil, during the calendar 
month in which it was produced and sold. ” 

The rule prohibiting retroactive price in¬ 
creases by producers was proposed and 
adopted in 1975 in the context of a rulemak¬ 
ing proceeding whose purpose was to limit 
retroactive invoicing of crude oil sales—a 
practice which, as described in the notice of 
proposed rulemaking, involved significant 
volumes of crude oil and covered periods of 
up to 18 months of sales (40 FR 13522, 
March 27, 1975; 40 FR 28447, July 7. 1975). 
This activity was seen as harmful to re¬ 
sellers of crude oil and refiners, especially 
small refiners, who, after receiving a retro¬ 
active price increase, were unable fully to 
pass through those costs because the pur¬ 
chasers to whom they had already sold re¬ 
fined products or crude oil were unwilling to 
accept retroactive price increases in turn. 

Retroactive Invoicing of crude oil sales 
was described as occurring either through 
(1) a retroactive recertification as “new” 
and "released” crude oil volumes previously 
certified as “old” crude oil, or (2) a retroac¬ 
tive increase in price, without attempting to 
alter “old” or “new”/"released” crude oil 
price certifications, applicable to then-un¬ 
controlled "new” and “released” crude oil. It 
was therefore proposed to (1) amend the 
definition of “new” and “released” crude oil 
to exclude therefrom any volumes of crude 
oil not certified as “new” or "released” 
crude oil under 5 212.131 within the two- 
month period Immediately following the 
month in which the crude oil concerned was 
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produced and sold, and (2) amend the price 
rule applicable to “new*' and "released" 
crude oil by prohibiting the charging or ac¬ 
cepting of a retroactive increase in price for 
such crude oil. based on the highest applica¬ 
ble posted price prevailing on the date the 
crude oil concerned was sold. 

The question presented by this case is 
whether the submission of the corrected in¬ 
voices dated April 19. 1977. applicable to 
crude oil produced and sold in November 
and December. 1976, and January, 1977, is, 
or was intended to be, within the scope of 
the rule prohibiting retroactive price in¬ 
creases even though the price adjustment 
reflected by those invoices did not involve 
retroactive certification or recertification or 
retroactive upward adjustment in the appli¬ 
cable base posting. Several considerations 
lead to the conclusion that the retroactive 
price adjustment in this case does not fall 
within the rule in § 212.74(c) prohibiting ret¬ 
roactive price increases by producers. 

Among these considerations is the fact 
that the "retroactive invoicing" proposal, in 
the form finally adopted, was changed to in¬ 
clude an express exception to the two- 
month limitation Imposed on retroactive 
(re)certifications of "old" crude oil as “new" 
or "released" crude oil. This exception per¬ 
mitted (recertification after the expiration 
of the two-month period if such was "re¬ 
quired or permitted by FEA order, interpre¬ 
tation or ruling." The Federal Energy Ad¬ 
ministration (FEA) explained in the final 
rulemaking notice that significant volumes 
did not appear to be involved in this change 
and that the change was required by consid¬ 
erations of "administrative fairness." 

This change indicates in a general way 
that the amendements at issue weremot in¬ 
tended to constitute an absolute bar to ret¬ 
roactive invoicing and that a limited amount 
of retroactive Invoicing due to certification 
or recertification beyond the two-month 
limit could be anticipated through adminis¬ 
trative processes, despite possible adverse 
consequences for purchasers. More specifi¬ 
cally, the change demonstrates an under¬ 
standing on the part of FEA that retroac¬ 
tive invoicing could be permitted not only In 
the context of an exception from the "retro¬ 
active Invoicing" rule in appropriate cases 
but also In response to a request for Inter¬ 
pretation of that rule where justifiable, at 
least In connection with cases relating to 
the two-month limit on (re)certlfication. 

The "retroactive invoicing" amendments 
were also changed in final form Ih another 
respect. As proposed, the amendments de¬ 
fined a retroactive increase in price as a 
price charged or offered in excess of the 
highest posted price prevailing for the grade 
of crude oil concerned In the field concerned 
on the date of sale thereof. In final form, 
the rule provided that, effective July I. 
1975, "retroactive price increase" meant a 
price charged or offered in excess of the 
highest price prevailing in sales between the 
producer and purchaser concerned, with re¬ 
spect to the grade of crude oil concerned, 
during the month of production and sale. 
This change, it was explained In the notice 
of proposed rulemaking, was intended, in 
part, to reflect the fact that "some prices 
are set by contract which . . . bear no rela¬ 
tion to the posted price"— te., are below the 
posted price. Thus, unless the proposed rule 
were modified to relate to the highest price 
prevailing in sales betwee the parties rather 
than to the highest applicable posted price, 
"purchasers that were paying less than 
posted prices would . . . continue to be sub- 
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Ject to retroactive price increases" up to the 
posted price level. This suggests that FEA s 
concern over retroactive Invoicing extended 
to situations in which the producer sought 
later to increase the price from the contract 
level to the posted price level but did not 
extend to the random case in which the pro¬ 
ducer erroneously Invoiced the purchaser at 
a price below the contract price prevailing 
between the parties and later sought to re¬ 
invoice at the correct contract price. 

In cases in which the contract price is so 
indefinite that it may not be determined 
except by reference to market conditions or 
events at the time of each delivery, it might 
be said that the price "prevailing" from 
time to time in sales between the parties is 
reflected in the invoices issued from time to 
time rather than in the contract. However, 
even in such cases the price stated in a par¬ 
ticular invoice is not conclusive evidence of 
the "prevailing" price if error can be shown. 
When the price is fixed and stated in the 
contract, or is determinable thereunder at 
any time through reference to a crude oil 
price bulletin publicly circulated in the field 
concerned among sellers and buyers, as in 
the present case, the individual invoices 
(absent error therein) merely echo the price 
"prevailing" between the parties as estab¬ 
lished in the contract document. Thus, since 
there is no foundation or basis whatever for 
the prices in the initial Shell invoices apart 
from clerical error, the price "prevailing . . . 
in . . . sales" between Shell and Coastal 
cannot be other than the contract price. 

Furthermore, even if the prices in the ini¬ 
tial Invoices in this case were somehow 
deemed to be prices which in some sense 
"prevailed" between the parties during the 
months concerned, clerical error as reflected 
in these invoices cannot serve to abrogate 
the validity of the higher contract price 
which "prevailed" in the legal sense. Since 
the rule prohibiting retroactive price in¬ 
creases Is framed with reference to the high- 
est price "prevailing . . . in . . , sales” be¬ 
tween the producer and purchaser, the con¬ 
tract price seems under every possible view 
to be the appropriate reference price for 
purposes of the prohibition against retroac¬ 
tive price increases in 5 212.74(c). Thus, we 
conclude that the retroactive invoicing un¬ 
dertaken by Shell for the months of Novem¬ 
ber and December, 1976. and January, 1977, 
did not offend the rule in § 212.74(c) because 
Shell at no time charged a price in excess of 
the highest price prevailing between the 
parties with respect to crude oil concerned 
in the months concerned. 

As noted earlier, the "retroactive invoic¬ 
ing" amendments were designed to protect 
refiners and resellers of crude oil from ad¬ 
verse effects of retroactive price increases 
due to inability to pass through such in¬ 
creases except on a prospective basis. In the 
present case, however, Coastal knew, or 
should have known, that the initial Invoices 
for the months concerned were in error, 
since the Sun postings which were the basis 
for the contract price were independently 
verifiable by Coastal and since the errone¬ 
ous invoices bore prices which were signifi¬ 
cantly lower than the prices found in the in¬ 
voices for the several months immediately 
preceding. The "retroactive invoicing" 
amendments were not intended to lead to 
unjust enrichment to purchasers in such 
cases. 

This Interpretation does not address the 
lawfulness under applicable price regula¬ 
tions of the price terms in the crude oil 
sales contract between Shell and Coastal. 


12849 


This Interpretation therefore should not be 
construed as approving specific prices or af¬ 
firming their consistency with crude oil ceil¬ 
ing price rules. 

Interpretation 1978-3 

To: Allied Chemical Corporation. 

Date: February 20. 1978. 

Rules Interpreted: § 212.111, 5 212.162. 

Code: GCW—PI. New Item and New Market 

Rule. NGL Products. 

FACTS 

Allied Chemical Corporation ("Allied"), 
an owner and operator of natural gas 
plants, (subject to Subpart K of 10 CFR 
Part 212), plans to construct and operate a 
plant to purify liquid hydrocarbons in order 
to begin manufacturing commercial grade 
aerosol hydrocarbon propellants* to permit 
the firm to compete in the growing market 
for non-fluorocarbon aerosol propellants. 
The proposed Allied facility will use liquid 
propane and liquid iso-butane which when 
mixed and purified in a manufacturing pro¬ 
cess will yield liquid hydrocarbon aerosol 
propellants that Allied will sell to other 
firms. Allied currently sells fluorocarbon 
aerosol propellants and a small amount of 
hydrocarbon propellant, the latter pur¬ 
chased from existing hydrocarbon propel¬ 
lant producers. Allied's sales of both types 
of propellants are made to the same market 
segment that it proposes to service exclu¬ 
sively with hydrocarbon propellants from 
its new hydrocarbon propellant manufactur¬ 
ing facility. 

In its submission Allied seeks an interpre¬ 
tation that the liquid hydrocarbon propel¬ 
lant that the firm proposes to manufacture 
constitutes a "new item" in accordance with 
10 CFR 212.111. notwithstanding that the 
firm has been and is now engaged in the 
resale of liquid hydrocarbon propellants. 

ISSUE 

May Allied utilize the provisions of the 
"new item-new market rule" set forth in 10 
CFR 212.111 to establish maximum lawful 
prices under 10 CFR Part 212 for the hydro¬ 
carbon propellants which it proposes to 
manufacture? 

Interpretation 

For the reasons set forth below, it has 
been concluded that Allied may not utilize 
the "new item" rule to establish its maxi¬ 
mum lawful prices under 10 CFR Part 212 
for the sale of the hydrocarbon propellants 
which it proposes to manufacture. Rather. 
Allied must establish maximum lawful price 
levels for commercial grade hydrocarbon 
propellants which the firm proposes to man¬ 
ufacture based upon its May 15. 1973, first 
sale prices (actual or adjusted) of hydrocar¬ 
bon propellants for each of Allied’s classes 
of purchaser, in accordance with Subpart K 
of the Mandatory Petroleum Price Regula¬ 
tions. 

The provisions of 10 CFR Part 212, Sub¬ 
part K generally apply "to all sales of natu¬ 
ral gas liquids and natural gas liquid prod- 


‘In Diversified Chemicals and Propellants 
Co., Interpretation 1976-24, the Federal 
Energy Administration (a predecessor 
agency of the Department of Energy) deter¬ 
mined that liquid hydrocarbon propellants 
or hydrocarbon aerosol propellants are cov¬ 
ered products subject to the provisions of 
the Mandatory Petroleum Price Regula¬ 
tions 10 CFR Part 212. 
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ucts. Including transfers between affiliated 
entities, by all firms, including gas plant op¬ 
erators. producers of natural gas. natural 
gas royalty owners, and refiners, except 
sales by resellers or retailers, which are sub¬ 
ject to Subpart P of this part.” 
(§ 212.161(a)!. “Natural gas liquid products” 
are defined In §212.162 as "the separate 
products derived from natural gas liquids, 
including butane (iso-butane and normal 
butane), propane, propane-butane mixtures, 
and natural gasoline, but not ethane.” In 
order to determine the manner in which 
Subp&rt K applies to the sale of natural gas 
liquids (NGLs) and natural gas liquid prod¬ 
ucts (NGL products) the provisions of 
5 212.161(b)(1) provide that: “Refiners that 
only refine liquid hydrocarbons from oil and 
gas field gases and do not refine crude oil 
shall determine their maximum lawful 
prices pursuant to this Subpart K and are 
not also subject to Subpart £.” (Emphasis 
added.) As previously noted. Allied owns 
and operates natural gas processing plants 
which refine oil and gas field gases, and is 
consequently a refiner as that term is de¬ 
fined in § 212.31. 3 However, Allied does not 
presently refine crude oil. Thus, as a refiner 
that only refines liquid hydrocarbons from 
oil and gas field gases and does not present¬ 
ly refine crude oil. Allied must establish Its 
maximum lawful prices for natural gas liq¬ 
uids (NGLs) and natural gas liquid pro ducts 
(NGL products) solely pursuant to 10 CFR. 
Part 212. Subpart K. In its submission. 
Allied states that it proposes to combine pu¬ 
rified liquid propane and purified liquid iso¬ 
butane in its new hydrocarbon plant to pro¬ 
duce hydrocarbon propellants.* * Both pro¬ 
pane and iso-butane are NGL products as 
that term is defined in § 212.162. Therefore, 
separate sales of those products are gov¬ 
erned by the provisions of Subpart K. More¬ 
over. the hydrocarbon propellant, which is 
composed of a mixture of purified propane 
and purified iso-butane. Is also a NGL prod¬ 
uct as that term is defined In § 212.162, since 
the term specifically includes “propane- 
butane mixtures.” Consequently, the maxi¬ 
mum lawful selling price of the hydrocar¬ 
bon propellant must also be established in 
accordance with Part 212, Subpart K. 

In its request for Interpretation, Allied 
argues that it should be permitted to use 
the “new item” rule set forth In 
5 212.111(a)(1), to determine the price at 
which the hydrocarbon aerosol propellants 
were lawfully priced in transactions on May 
15. 1973. The “new item” rule provides that: 


Refiner” is defined In §212.31 as: “a 
firm • * * or that part of such a firm which 
refines covered products or blends and sub¬ 
stantially changes covered products, or re¬ 
fines liquid hydrocarbons from oil and gas 
field gases, or recovers liquefied petroleum 
gases Incident to petroleum refining and 
sells those products to resellers, retailers, re¬ 
seller-retailers or ultimate consumers. "Re¬ 
finer” includes any owner of covered prod¬ 
ucts which contracts to have those covered 
products refined and then sells the refined 
covered products to resellers, retailers, re¬ 
seller-retailers or ultimate consumers.” 

*ln manufacturing the hydrocarbon pro¬ 
pellant. Allied (See note below.)* After 
these processes are completed, the propane 
and iso-butane are combined to form the 
liquid hydrocarbon aerosol propellent. 

•Release to the public of this material 
would disclose arguably confidential com¬ 
mercial Information exempt from manda¬ 
tory disclosure under 5 552(b)(4) of the 
Freedom of Information Act. 
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"An Item is a new item if—(i) the firm con¬ 
cerned did not produce or sell It in the same 
or substantially similar form at any time 
during the one-year period immediately pre¬ 
ceding the day on which the firm offers it 
for sale. (A change In appearance, arrange¬ 
ment. or combination including a change In 
octane number does not create a new Item. 
Ordinarily a change in fashion, style, form 
or packaging does not create a new item;) 
and 

(tt) it is substantially different in purpose, 
function, quality, or technology, or its use 
or service effects a substantially different 
result from any other item which the firm 
concerned currently sells or sold at any time 
during the 1-year period immediately pre¬ 
ceding the first date on which the firm 
offers it for sale or lease." 

The new item rule (as set forth above) has 
been in substantially the same form since its 
promulgation by the Price Commission as a 
Phase II regulation under the Economic 
Stabilization Act of 1970, as amended (P.L. 
91-379 (August 15. 1970)) at 6 CFR 

300.409(a)(1). (37 FR 26817 (December 16. 
1972)). In the preamble to the Phase II reg¬ 
ulation. the Price Commission-noted in part: 

“New paragraph (a)(1) provides that the 
property or service must not have been actu¬ 
ally sold or leased during the 1-year period 
immediately preceding the date which it is 
now offered for sale or lease. ... It 
will . . . insure that a seller of a new prop¬ 
erty or service is not bound to an artificial 
price level at which no transactions were 
consummated but at which a mere offer of 
sale was made." (Emphasis added.] 

Thus, the “new item" rule was intended to 
be used only if no actual sales of a particu¬ 
lar item were made during the preceding 1- 
year period. Moreover, a firm may only uti¬ 
lize the provisions of the new Item rule if 
the covered product In question is substan¬ 
tially different in purpose, function, quality 
or technology from any other covered prod¬ 
uct which the firm has sold. 

Allied has sold hydrocarbon propellant 
during the preceding 1-year period and fur¬ 
ther has stated that the hydrocarbon pro¬ 
pellant which it proposes to manufacture 
does not differ substantially from the hy¬ 
drocarbon propellant which It had pur¬ 
chased and resold in the past. Clearly then 
Allied has not met either of the two criteria 
set forth in the "new item" rule. 

However, Allied submits that Its projected 
Increase in sales volume over its previous 
resale volumes of the hydrocarbon propel¬ 
lant should qualify it for Inclusion under 
the new Item rule. Allied asserts that Its 
previous sales of the hydrocarbon propel¬ 
lant have been minimal and can not accu¬ 
rately reflect the real value of the product 
on the open market, or the cost to the firm 
of manufacturing and selling the product. 
Allied therefore contends that since Its 
prior sales of the liquid hydrocarbon propel¬ 
lant were “de minimus," it should be able to 
treat the hydrocarbon propellants as a “new 
Item." 

Allied’s assertions cannot refute the clear 
standards set forth in the new item rule. As 
noted previously, the purpose of the new 
Item rule has always been to permit a firm 
that had no actual sales of a product to es¬ 
tablish a maximum lawful price for the cov- 
ered product In accordance with 10 CFR 
Part 212. Changes in marketing practices 
and sales volumes of a product do not make 
the hydrocarbon propellants a new Item, 
and to the extent that Allied believes that 
such a result causes a gross inequity to the 


firm, it may file an application for excep¬ 
tion pursuant to 10 CFR Part 205, Subpart 
D of the Procedural Regulations. 

Allied also alleges that even if the provi¬ 
sions of the new item rule are not applicable 
to its situation, then the provisions of the 
new market rule set forth in § 212.111(a)(2) 
may be employed by the firm. That rule 
provides: 

“An item which the firm concerned has 
previously sold is a new item with respect to 
Its offer for sale to any market to which tt 
did not sell it at any time during the 1-year 
period immediately preceding the first date 
on which the firm offers it for sale. For pur¬ 
poses of this section, a “market" is one or 
more members of any one of the following 
groups: resellers; retailers; consumers; man¬ 
ufacturers; or service organizations." 

The new market rule has been construed 
to Include only sales to a new market seg¬ 
ment. See Saber Petroleum Corporation, In¬ 
terpretation 1976-7 (42 FR 7931 (February 
8. 1977)); afrd Saber Petroleum Corpora¬ 
tion , 5 FEA Par. 80.544 (February 4, 1977). 
This rule, like the new item rule, was adopt¬ 
ed by the Federal Energy Office (a prede¬ 
cessor of the Federal Energy Administra¬ 
tion) with only minor changes from the ear¬ 
lier regulations promulgated by the Price 
Commission under the Economic Stabiliza¬ 
tion Act at 6 CFR 300.409.(a)(2). (37 FR 
26817 (December 16. 1972)). That regulation 
stated that: 

"A property or service which the offering 
person has previously sold or leased is a new 
property or a new service with respect to Its 
offer or sale to any market to which he did 
not sell or lease it at any time during the 1- 
year period immediately preceding the first 
date on which he offers it Tot sale or lease. 
For the purposes of this section, a " market " 
is one or more members of any one of the fol¬ 
lowing groups: wholesalers; retailers; con¬ 
sumers; manufacturers; or service organiza¬ 
tions. " tEmphasis added.] 

The preamble to that regulation ex¬ 
plained the purpose of the “new market” 
rule. 

’The various groups of purchasers which 
are considered to be distinct markets . . . 
consist of wholesalers, retailers, consumers, 
manufacturers, and service organizations. If, 
for example, a manufacturer sold his prod¬ 
uct only to wholesalers during the preceding 
1-year period, and now intends to offer this 
product to retailers, he may consider that 
product as a new property for purposes of 
determining a base price as to the new 
market or group of purchasers (i.e. retail¬ 
ers). This provision is Intended to avoid 
market disruptions which could occur if 
such a seller were compelled to treat the 
pricing of this product the same regardless 
of the market group of purchasers to whom 
It is to be sold." IcL 

Thus, the new market rule applies only 
when a firm sells an Item to a level of distri¬ 
bution to which It had not sold that Item In 
the Immediately preceding 1-year period. 
The new market rule does not and was 
never intended to apply to a situation in 
which the seller merely begins manufactur¬ 
ing an Item which it had previously pur¬ 
chased for sale to the same level of distribu¬ 
tion. 

In the present case. Allied concedes that 
the firm will sell the hydrocarbon propel¬ 
lants manufactured in the new plant to the 
same propellant market that the firm has 
served in the past by purchases of hydrocar¬ 
bon propellant. Thus, Allied’s decision to 
begin manufacturing the hydrocarbon pro- 
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pellant cannot qualify it for inclusion under 
the ‘‘new market’* rule. Only the sale of the 
hydrocarbon propellant to a new market 
segment, as explained above, would permit 
Allied to utilize the provisions of 
§ 212.111(a)(2) in determining its maximum 
lawful prices. 

Interpretation 1978-4 

To: The Public Service Commission of Dela¬ 
ware. 

Date: February 20. 1978. 

Rules Interpreted: EPAA §6; 10 CFR Part 

212, Subpart F. 

Code: GCW—PI—Propane Resellers Price 

Rule, Federal Preemption. 

PACTS 

The Public Sendee Commission of Dela¬ 
ware has been regulating the rates and op¬ 
erations of Georgetown Service and Gas 
Company (hereinafter referred to as 
Georgetown), a public utility under the laws 
of the State of Delaware. Georgetown pur¬ 
chases liquid propane and services residen¬ 
tial and general/commercial customers with 
a mixture of propane and air which is con¬ 
tinuously delivered to each customer 
through an underground distribution 
system at a price set by the State of Dela¬ 
ware. Georgetown does not mix this pro¬ 
pane/air mixture with natural gas. Sales of 
propane are generally subject to the manda¬ 
tory Petroleum Price Regulations set forth 
in 10 CFR Part 212. 

ISSUE 

Is the activity of purchasing liquid pro¬ 
pane and the resale of propane/air mixtures 
to purchasers a “resale” of a covered prod¬ 
uct subject to the DOE’s Mandatory Petro¬ 
leum Price Regulations? If so, do the Man¬ 
datory Petroleum Price Regulations applica¬ 
ble to sales of propane pre^npt the author¬ 
ity of the Public Service Commission of 
Delaware to regulate the prices charged by 
Georgetown in such resales? 

Interpretation 

For the reasons set forth below it has 
been determined that the DOE’s Mandatory 
Petroleum Price Regulations apply to the 
activity described, and that Delaware’s regu¬ 
lation of Georgetown does not conflict with 
the Mandatory Petroleum Price Regula¬ 
tions to the extent that Delaware allows 
Georgetown to charge prices in resales of 
propane at or below the maximum lawful 
prices calculated pursuant to 10 CFR Part 
212 . 

The regulation of covered petroleum prod¬ 
ucts such as propane is mandated under 
§4<a) of the Emergency Petroleum Alloca¬ 
tion Act of 1973, as amended. Pub. L. 93-159 
(EPAA), which directs that: 

‘‘the President shall promulgate a regula¬ 
tion providing for the mandatory allocation 
of crude oil, residual fuel oil, and each re¬ 
fined petroleum product, in amounts speci¬ 
fied in (or determined in a manner pre¬ 
scribed by) and at prices specified in (or de¬ 
termined in a manner prescribed by) such 
regulation.” (Emphasis added.) 

Although federal regulation of propane 
derived from natural gas has been chal¬ 
lenged by a number of firms, numerous judi- 
eial decisions ' have interpreted the scope of 

1 Mobil Oil Corp. v. FEA, - F.2d - 

(TECA. Nov. 23. 1977) (No. 5-25); Consum¬ 
ers Power Co. v. FEA. 413 F. Supp. 1024 (E. 
D. Mich. 1976); Consumers Power Co. v. 
FEA, 413 F. Supp. 1007 (E. D. Mich. 1976). 
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the federal government’s authority to regu¬ 
late the pricing and allocation of all pro¬ 
pane sales under the broad jurisdiction con¬ 
ferred by the EPAA. Indeed, one court 
found "irresistible” the conclusion that 
Congress believed the EPAA authorized 
comprehensive control over propane ex¬ 
tracted from natural gas and propane pro¬ 
duced from crude oil. 2 * 

Pursuant to this statutory authority, the 
Federal Energy Admihistration (FEA), a 
predecessor agency of the Department of 
Energy (DOE), adopted regulations which 
establish the maximum allowable prices 
which resellers and retailers of "refined pe¬ 
troleum products” (including propane pro¬ 
duced from crude oil and propane extracted 
from natural gas) may charge (Subpart F of 
10 CFR Part 212). This comprehensive regu¬ 
latory pricing scheme is authorized by § 4 of 
the EPAA. 

In the Congressional conference commit¬ 
tee report, the rationale behind the federal 
petroleum regulations issued under §4 of 
the EPAA is described as the coupling of 
"price controls with the mandatory alloca¬ 
tion authority so as to focus in a single act 
decision-making authority and responsibil¬ 
ity for dealing with the fuels shortage situa¬ 
tion.” House Conference Rep. No. 93-628. 
93rd Congress, 1st Sess. (1973). This compli¬ 
mentary scheme of pricing and allocation 
controls over petroleum products was in¬ 
tended "to prevent price gouging or price 
discrimination which might otherwise occur 
on the basis of current shortages.” House 
Conference Rep. No. 93-628, supra. In accor¬ 
dance with this policy the FEA developed 
uniform regulations having nationwide ap¬ 
plicability to establish the methods by 
which petroleum products. Including pro¬ 
pane. would be priced and allocated. 

Georgetown is subject to DOE price regu¬ 
lations applicable to resales of propane be¬ 
cause, although it does not produce pro¬ 
pane. it purchases propane from Gas Oil 
Products, Inc., for resale directly to consum¬ 
ers without substantially changing its form. 
The mixing of propane with air to reduce 
the BTU content per unit of volume does 
not change the form of the product which is 
sold. Therefore, it falls within the purview 
of Part 212, Subpart F. of the Mandatory 
Petroleum Price Regulations which pre¬ 
scribe the maximum allowable prices for re¬ 
sales of propane. These regulations also de¬ 
scribe the manner in which maximum al¬ 
lowable prices may be determined. Maxi¬ 
mum allowable prices are computed by ref¬ 
erence to prices charged on May 15. 1973, to 
which certain allowable increased costs are 
added. 1 In this manner, Georgetown’s oper¬ 
ations are coordinated with the national 
energy regulatory scheme. Since the pro¬ 
pane and air mixture sold by Georgetown is 
subject to the provisions of the Mandatory 
Petroleum Price Regulations, it is necessary 
to determine if Delaware may concurrently 
exercise authority over the prices charged 
for propane by Georgetown. The supremacy 
clause of the United States Constitution 4 


1 MobU Oil Corp. v. FEA, 435 F. Supp. 983, 

986 (N.D. Tex. 1977). 

1 Sales of propane are also subject to the 
Mandato ry P etroleum Allocation Regula¬ 
tions. 10 CFR Part 211. However, this inter¬ 
pretation does not address the allocation of 
propane within the State of Delaware, nor 
does it address the mandatory allocation or 
pricing of propane which is injected into 
natural gas pipelines. 

4 "This Constitution, and the Laws of the 
United States which shall be made in Pursu- 
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furnishes the basis for the principle that a 
state statute which conflicts with valid fed¬ 
eral regulation is invalid. 

This Constitutional principle has fre¬ 
quently been interpreted by the United 
States Supreme Court in the course of de¬ 
ciding cases involving the conflict of federal 
and state authority and the scope of federal 
preemption. The Court’s opinion in Clox>er- 
leaf Butter Co. v. Patterson, 315 U.S. 148, 
156 (1942) sets forth this standard succinct¬ 
ly: 

"where the United States exercises its 
power of legislation so as to conflict with a 
regulation of the state, either specifically or 
by implication, the state legislation becomes 
inoperative and the federal legislation ex¬ 
clusive in its application.” (Footnotes omit- * 
ted.) 

In a recent decision. Jones v. Rath Pack¬ 
ing Co. - U.S. -. 97 S. Ct. 1305, 1309 

(1977) this standard was further elucidated: 

"Congressional enactments that do not 
exclude all state legislation in [the] same 
field nevertheless override state laws with 
which they conflict. U.S. Const., Art. VI. 
The criterion for determining whether state 
and federal laws are so inconsistent that the 
state law must give way is firmly established 
in our decisions. Our task is ‘to determine 
whether under the circumstances of this 
particular case, [the state’s! law stands as 
an obstacle to the accomplishment and ex¬ 
ecution of the full purposes and objectives 
of Congress.’ Hines v. Davidowitz, 312 U.S. 
52. 67” [(1940)]. 

Thus, where a conflict exists, a state stat¬ 
ute will be preempted by federal authority. • 

In promulgating Section 6(b) of the 
EPAA. Congress specifically indicated that: 

"regulation under section 4 and any order 
issued thereunder shall preempt any provi¬ 
sion of any program for the allocation of 
crude oil, residual fuel oil or any refined pe¬ 
troleum product established by any State or 
local government if such provision is in con¬ 
flict with such regulation or any such 
order.” (Emphasis added.) 

In order to trigger this preemption of 
state authority §6<b) of the EPAA requires 
a determination that the state authority 
conflicts with the federal regulation. 

To the extent that Delaware sets George¬ 
town’s prices at a level not exceeding that 
permitted by 10 CFR Part 212 there will be 
no conflict between the State and federal 
regulation. It should be noted that the Man¬ 
datory Petroleum Price Regulations merely 
establish a method for the determination of 
maximum prices which may not be exceed¬ 
ed. Nothing in those regulations precludes 
sales of covered products at less than maxi¬ 
mum lawful prices. Thus. Delaware may 
regulate the prices charged by Georgetown 
in sales of the propane/air mixture, to the 
extent that the prices do not exceed the 
maximum prices calculated in accordance 
with 10 CFR Part 212, Subpart F. However. 


ance thereof; and all Treaties made, or 
which shall be made, under the Authority 
of the United States, shall be the supreme 
Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in 
the Constitution or Laws of any State to the 
Contrary notwithstanding." Art. VI. Cl. 2. 

1 See also. Fry v. United States, 421 U.S. 
542 (1975), which sustained the supremacy 
of regulations of the Pay Board promulgat¬ 
ed under the Economic Stabilization Act of 
1970 over conflicting state legislation. 
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should Delaware set Georgetown’s prices in 
excess of those permitted by 10 CFR Part 
212, it would present a clear conflict with 
the EPAA mandated regulations and would 
be preempted- 

Interpretation 19TB -5 

To: Rustex Oil, Inc. 

Date: February 20, 1978. 

Rule Interpreted: 212.54(c). 212.72. 

Code: GCW-PI-Stripper Well Lease Exemp¬ 
tion, definition of Property. 

FACTS 

In 1944, the Arkansas Oil and Gas Com¬ 
mission established field rules for the Dor- 
cheat-Maeedonia Field located in Columbia 
County, Arkansas. Atlantic Richfield Com¬ 
pany (Arco) certified one unit in that field 
as & stripper well property <as defined in 10 
CFR 212.54) based upon production for cal¬ 
endar year 1973 from that property. On 
April 29, 1976, Rustex OIL Inc. (Rustex), en¬ 
tered into a farm out agreement with Arco 
which provided for the assignment to 
Rustex of a portion of that drilling unit. 
Pursuant to the agreement, Rustex was au¬ 
thorized to drill In the unit to a depth of 
8.750 feet. Arco. however, reserved for its 
own use the formations found at 7,712 to 
7,722 feet and 7,797 to 7.813 feet below the 
surface. 

Rustex completed the drilling of another 
well (Rustex OIL Inc.-Souter-Whitlow No. 1 
Well) on this drilling unit in a sand located 
between 7.539 and 7,555 feet and this well is 
currently producing in excess of 10 barrels 
of crude oil per day. 

ISSUE 

Does the property above-described retain 
its stripper well stat us notwithstanding that 
subsequent to certification a new well was 
drilled on the property, pursuant to a far- 
mout agreement, which currently produces 
in excess of 10 barrels of crude oil per day? 

Interpretation 

It has been concluded that the property— 
the Arco unit—continues to qualify for the 
stripper well exemption based upon its prior 
certification and that all crude oil produced 
from the Arco unit, including that produced 
from the new well drilled pursuant to the 
Rustex farmout agreement, may be sold at 
exempt prices in accordance with 10 CFR 
212.54. 

The definition of "property” in 10 CFR 
212.72 provides In part: 

"•property* * means the right to produce 
domestic crude oil. which arises from a lease 
or from a fee inlnesL'’ (Emphasis added). 1 

In Ruling 1977-1 * the Federal Energy Ad¬ 
ministration set forth in detail the meaning 
of the term "property" and concluded that 
"property**: 

"is generally to be understood as synony¬ 
mous with the physical ‘tract* or ‘premises* 
as to wrhich a working interest is established 
by an oil and gas lease, or by a fee interest.** 

Thus, the term "property” is synonymous 
with the physical premises described In a 
lease or fee Interest, and is not to be Inter¬ 
preted as a reference to a particular lessee’s 
rights under a particular lease. This conclu¬ 


‘See Ruling 1977-1 for a discussion of 
prior definitions of property. 

*42 FR 3628, January 19. 1977; originally 
published in other form at 41 FR 36172, 

August 26. 1976. 
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sion was discussed in Texaco, Inc., Interpre¬ 
tation 1977-42 (November 4. 1977) which. in 
petinent part, states: 

"While it is true that the meaning of 
‘lease* is broad enough in ordinary usage to 
Include the instrument of conveyance itself 
as well as the piece of land or other proper¬ 
ty leased, it would be wholly Irrational, in 
the context of the definition of ‘property* in 
$ 212.72, to interpret ‘lease’ as a reference to 
a particular lessee's rights under a particu¬ 
lar lease. If a ’new* property (and thus ‘new* 
crude oil) could be created merely through 
the execution of new leasehold agreements 
between the same lessor and lessee, or 
through the substitution of a new lessee, 
the purpose of the two-tier crude oil pricing 
system as a production incentive would be 
quickly circumvented and defeated. The 
price regulations applicable to producers of 
crude oil require for their effectiveness a 
concept of ’property’ which provides a con¬ 
stant frame of reference for measurement 
of crude oil production between the base 
level Tand the current level. As stated in 
Ruling 1975-15 (40 FR 40832, September 4. 
1975), *the need to compare like quantities, 
today and in 1972. In ordeT to ensure a 
meaningful application of the new and re¬ 
leased provisions,' requires that the ‘proper¬ 
ty ’ be defined by reference to the *property* 
as it existed in 1972. 

Thus, the definition of ‘property’ was not 
made dependent upon the continued effec¬ 
tiveness of a specific lease agreement or 
upon the rights accruing to any specific 
lessee.** 

See also. Meridian Oil Corporation. Inter¬ 
pretation 1977-46 (December 19. 1977). 

Based on this concept of “lease.** the 
agreement between Arco and Rustex has 
not altered the status of the Arco "proper¬ 
ty.” The Arco farmout agreement to Rustex 
Involves portions of the same single proper¬ 
ty (the same single physical "tract” or 
•’premises”) that existed in 1972 for pur¬ 
poses of $ 212.72, despite the existence of a 
new lease. Consequently, it remains to be 
determined if production in excess of 10 bar¬ 
rels per well per day from this property un¬ 
dercuts its certification as a stipper well 
property. 

According to Rustex’s submission, the 
Arco drilling unit was certified as a stripper 
well property for purposes of the Manda¬ 
tory Petroleum Price Regulation based 
upon 1973 production levels. In Section 8 of 
the Emergency Petroleum Allocation Act of 
1973 (Pub. L. 93-159). as amended. Congress 
exempted stripper well production from the 
general crude oil pricing regulations. "Strip¬ 
per well crude oil" was defined for purposes 
of that Act as "crude oil produced and sold 
from a property whose maximum average 
daily production of crude oil per well during 
any consecutive 12-month period beginning 
after December 31, 1972, does not exceed 10 
barrels." To implement this exemption. 
1212.54(c) was revised to define a stripper 
well property as: 

”a ‘property’ whose average daily produc¬ 
tion of crude oil excluding condensate recov¬ 
ered in non-associated production per well 
did not exceed 10 barrels per day during any 
preceding consecutive 12-month period be¬ 
ginning after December 31, 1972.” (Empha¬ 
sis added).* 


*See 41 FR 48319 (November 3. 1976) for 
a discussion of changes in the stripper well 
property definition prior to the adoption of 
the current $ 212.54(c). 


In the notice of proposed rulemaking pro¬ 
posing the revised definition of a stripper 
well property, the FEA indicated that: 

"This revision in the stripper well proper¬ 
ty concept permits a property to qualify as a 
stripper well property at the end of any cal¬ 
endar month which concludes a consecutive 
12-month period within which production 
has dropped to the 10 barrel per well per 
day qualifying level. The revision retains the 
principle that once a property qualifier as a 
stripper well property, it does not lose that 
qualification by subsequent increases in 
production to levels in excess of the stripper 
well property Qualification level. ” (Empha¬ 
sis added). 41 FR 37599 (September 7. 1976). 

Thus, once a property has been properly 
certified as a stripper well property, produc¬ 
tion in excess of the 10 barrel per well per 
day level from that property win not vitiate 
its continued qualification as a stripper well 
property. 4 

In light of the foregoing principles (the 
concepts of "property” and continued strip¬ 
per well qualification notwithstanding in¬ 
creased production), the entire Arco unit 
which was certified as a stripper well prop¬ 
erty based upon 1973 production levels con¬ 
tinues to qualify for the stripper well ex¬ 
emption notwithstanding the existence of a 
well (drilled pursuant to the farmout agree¬ 
ment with Rustex) on that property which 
currently is producing in excess of 10 bar¬ 
rels of crude oil per wen per day. According¬ 
ly. Rustex is permitted to sell Its crude oil 
produced from this property at prices which 
have been exempted from the general crude 
oil ceiling price provisions of the Mandatory 
Petroleum Price Regulations in accordance 
with 10 CFR 212.54(a). 

(FR Doc. 78-3079 Filed 3-27-78; 8:45 ami 


[3128-01] 

PART 209—INTERNATIONAL 

VOLUNTARY AGREEMENTS 

Recordkeeping Requirements 

AGENCY: Department of Energy. 
ACTION: Final rule. 

SUMMARY: The Department of 
Energy is adopting amendments con¬ 
cerning recordkeeping requirements 
applicable to International voluntary 
agreements. These amendments are 
intended to simplify, reduce the 
volume of, and augment the informa¬ 
tion contained in, records maintained 
by participants and potential partici¬ 
pants in voluntary agreements to im¬ 
plement the allocation and informa¬ 
tion systems of international energy 
programs. It is contemplated that 
these recordkeeping requirements will 
be amplified as necessary during 
actual international allocation of oil 
under Chapters III and IV of the 
Agreement on an International 
Energy Program and during allocation 
systems tests. The amendments adopt¬ 
ed are largely unchanged from those 
proposed. 


4 An FEA pamphlet entitled *'A Compli¬ 
ance Guide for Domestic Crude Oil Pricing 
for Producers and First Purchasers" (April 
1977) contained guidance to this effect. 
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EFFECTIVE DATE: March 30, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Martin S. Kaufman or Robert C. 
Goodwin, Jr., Office of General 
Counsel, Department of Energy, 
Room 5116, Federal Building, 12th 
and Pennsylvania Avenue NW„ 
Washington. D.C. 20461, 202-566- 
9380. 

SUPPLEMENTARY INFORMATION: 

I. Background. 

II. Purpose of Proposed Amendments. 

III. Comments Received. 

IV. Discussion. 

I. Background 

On August 26, 1976, the Federal 
Energy Administration (FEA) issued 
proposed amendments to Part 209 of 
Chapter II. Title 10, Code of Federal 
Regulations, in order to clarify, sim¬ 
plify and make consistent the record¬ 
keeping requirements applicable to in¬ 
ternational voluntary agreements (41 
FR 37128, September 2. 1976). By 
notice published on September 22. 
1976 (41 FR 41432). the period for 
comments was extended through No¬ 
vember 1. 1976. Three comments were 
received with regard to the proposed 
amendments, but no hearing was held 
because of lack of sufficient interest. 
The proposed amendments were not 
embodied in a final rule. 

Because of the time which had 
elapsed since the first issuance of the 
proposed amendments and because 
the establishment of the Department 
of Energy (DOE) resulted in some¬ 
what altered distribution of authority, 
DOE reissued the proposed amend¬ 
ments. revised to take into account 
certain of the comments previously re¬ 
ceived. and invited further comments. 

Notice of the proposed amendments 
was published on February 15, 1978 
(43 FR 6608), and comment was invit¬ 
ed. The hearing scheduled for March 
10, 1978 was cancelled because no re¬ 
quests to speak were received (43 FR 
10572). Four written comments were 
received. 

n. Purpose and Effect of the 
Amendments 

Since their original publication in 
February 1976, FEA and DOE have 
monitored the effectiveness of the re¬ 
cordkeeping requirements applicable 
to participants in the international 
voluntary agreement under Part 209 
of its regulations. FEA and DOE ob¬ 
served that a large number of duplica¬ 
tive records dealing with routine mat¬ 
ters were submitted. In addition, there 
is a need for some clarification with 
respect to the information needed for 
antitrust monitoring required under 
the Energy Policy and Conservation 
Act (“EPCA”) (Pub. L. 94-163. 42 
UJS.C. §6272). In order to rectify this 
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situation, and alleviate the burdens on 
both government and participants, 
DOE hereby amends Part 209 of 
Chapter II, Title 10, of the Code of 
Federal Regulations, in order to mini¬ 
mize recording of non-substantive pro¬ 
cedural, ministerial or administrative 
matters, while at the same time pro¬ 
viding further guidance with respect 
to those matters which should be re¬ 
corded In detail. 

Where any communication is written 
and demonstrates on its face that it 
was already furnished to the designat¬ 
ed office of DOE, the amended regula¬ 
tion exempts a participant from 
making a record thereof and from 
sending an additional copy to DOE. 
The description of “written communi¬ 
cation” has been expanded to include 
several forms of electronically or pho- 
toelectrically transmitted or recorded 
data commonly used. 

Where the communication is proce¬ 
dural, administrative or ministerial 
(for example, if it involves the location 
of a record, the place of a meeting, 
travel arrangements or similar mat¬ 
ters) it would also not need to be re¬ 
corded in detail. Such communications 
which occur during an actual emergen¬ 
cy or during an allocation systems test 
would not have to be recorded by par¬ 
ticipants. because UB. Government 
monitors would be present. 

To the extent that any communica¬ 
tion involves matters which recapitu¬ 
late material already contained in a 
full and complete record, the section 
as amended provides that the sub¬ 
stance of such matters need not be re¬ 
corded in detail, so long as reference is 
made to the record and the portion 
thereof where the material is fully set 
out. 

The requirement that records be de¬ 
posited “promptly” is amended to 
permit their deposit within fifteen 
days after the end of the month in 
which they were prepared so as to 
enable participants to aggregate re¬ 
cords and deposit them on a monthly 
basis during periods when there is no 
emergency. However, it is anticipated 
that written records which are pro¬ 
vided by one participant to other par¬ 
ticipants would be provided to DOE 
contemporaneously. 

Section 209.34, providing for mainte¬ 
nance of records during the carrying 
out of voluntary agreements, has been 
amended in a similar fashion. In addi¬ 
tion to the amendments discussed 
above, this section is also amended to 
provide that where there are several 
communications within the same day 
involving the same participants, a cu¬ 
mulative record for the day may be 
kept. The requirement providing for 
"prompt” deposit of records is. as in 
the case of § 209.24, amended to 
permit deposit within fifteen days 
after the end of the month in which 
they were prepared during non-emer¬ 
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gencies. During emergencies, such re¬ 
cords would have to be deposited 
within seven days of the end of the 
week to which they were prepared. 

In view of the fact that DOE (and 
previously FEA) has received records 
of communications between partici¬ 
pants and U.S. Government personnel, 
it should be noted that such communi¬ 
cations are exempt from recordation, 
since both sections 209.24 and 209.34 
do not apply to communications with 
governmental or international organi¬ 
zations. 

Sections 209.24 and 209.34 are also 
amended to require keeping of records 
of communications between a partici¬ 
pant and any other member of a pe¬ 
troleum industry group or subgroup 
created by the IEA; this is consistent 
with section 5(b) of the Voluntary 
Agreement. 

III. Comments Received 

Four written comments were submit¬ 
ted. All four noted that one of the 
amendments would permit partici¬ 
pants in the Voluntary Agreement to 
submit only one copy of written com¬ 
munications, provided that the copy 
was submitted to the “proper official” 
of the Department of Energy, but that 
it might not be possible in all situa¬ 
tions for participants to determine 
who the “proper official” was. To 
eliminate any ambiguity, the final rule 
specifies the office within the Depart¬ 
ment of Energy to which copies of doc¬ 
uments generated in connection with 
the Voluntary Agreement should be 
submitted. 

Two of the comments observed that 
the term “participant”, rather than 
"potential participant” was used to 
refer to companies involved in the de¬ 
velopment of voluntary agreements, in 
section 209.24. This was an error, be¬ 
cause at the stage voluntary agree¬ 
ments are being developed, it is most 
probable that there will be only “po¬ 
tential participants”. Section 209.24 
has been changed accordingly. 

Three of the comments stated that 
the word "sent” be substituted for the 
word "furnished” in the first sentence 
of sections 209.24(b)(2) and 
209.34(b)(2), dealing with submission 
to the Department of Energy of copies 
of written communications among par¬ 
ticipants or potential participants. 
This change was suggested so that the 
same verb would be used in the first 
and second sentences of each section. 
This suggested change was not adopt¬ 
ed because the Department of Energy 
wishes to emphasize the importance of 
ensuring that a complete record of 
communications be submitted. Thus, 
although a document cannot, on its 
face, literally show either that it was 
sent or furnished, and can only show 
the list of addresses. It Is the obliga¬ 
tion of participants In the Voluntary 
Agreement to make every r •'' to 
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ensure that a copy of each relevant 
communication be received by the De¬ 
partment of Energy. 

One commentor requested that sec¬ 
tions 209.24(b)(1) and 209.34(b)(1) 
define more precisely the term "suffi¬ 
cient detail” to adequately convey the 
substance of a communication. No 
change has been made in the amend¬ 
ment because we do not believe it is 
possible to define or describe, a priori, 
the types of information which will be 
necessary or sufficient to convey the 
substance of all possible types of com¬ 
munication or all possible subjects re¬ 
lating to voluntary agreements. The 
range of such communications has 
been very broad; some have been 
highly esoteric, technical and specific 
while others have been general and 
mundane. Thus, we believe that deci¬ 
sions as to the degree of detail reason¬ 
ably needed to adequately convey the 
substance of a communication must be 
made with reference to the nature and 
context of each communication. 

IV. Regulations Prescribed 

After consideration of the written 
comments, the Department of Energy 
has decided to adopt the amendments 
as proposed, with certain changes as 
discussed above. 

In consideration of the foregoing. 
Part 209, Chapter II, Title 10, Code of 
Federal Regulations, is amended as set 
forth below, effective March 30, 1978. 
The Department of Energy has deter¬ 
mined that the amendments should be 
effective prior to the expiration of 
thirty days from the date of publica¬ 
tion, pursuant to 5 U.S.C. § 553(d), so 
that the amended regulations will be 
in effect at the start of the Interna¬ 
tional Energy Agency’s second alloca¬ 
tion systems test and because the 
amendments will have the effect of re¬ 
ducing the burdens imposed on those 
persons subject to the regulations, 
namely the participants in the Volun¬ 
tary Agreement. 

(Federal Energy Administration Act of 1974. 
Pub. L. 93-275. as amended; E.O. 11790, 39 
FR 23185; E.O. 11930, 41 FR 32397; Energy 
Policy and Conservation Act, Pub. L. 94-163; 
E.O. 11912 41 FR 15825; Department of 
Energy Organization Act. Pub. L. 95-91, 91 
Stat. 565; E.O. 12009. 42 FR 46267). 

Issued in Washington, D.C., March 
23. 1978. 

William S. Heffelfinger, 
Director of Administration, 
Department of Energy. 

1. Section 209.24 is amended in para¬ 
graphs (b) and (c) to read as follows: 

§ 209.24 Maintenance of records. 


(b)(1) Except as provided in subpara¬ 
graphs (2) through (4), potential par¬ 
ticipants shall keep a full and com¬ 
plete record of any communications 
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(other than in a meeting held pursu¬ 
ant to this subpart) between or among 
themselves for the purpose of develop¬ 
ing a voluntary agreement under this 
part. When two or more potential par¬ 
ticipants are involved in such a com¬ 
munication, they may agree among 
themselves who shall keep such 
record. Such record shall include the 
names of the parties to the communi¬ 
cation and the organizations, if any. 
which they represent; the date of the 
communication; the means of commu¬ 
nication; and a description of the com¬ 
munication in sufficient detail to 
convey adequately its substance. 

(2) Where any communication is 
written (including, but not limited to, 
telex, telegraphic, telecopied, micro¬ 
filmed and computer printout materi¬ 
al), and where such communication 
demonstrates on it face that the origi¬ 
nator or some other source furnished 
a copy of the communication to the 
Office of International Affairs, De¬ 
partment of Energy with the notation 
“Voluntary Agreement” marked on 
the first page of the document, no par¬ 
ticipant need record such a communi¬ 
cation or send a further copy to the 
Department of Energy. The Depart¬ 
ment of Energy may. upon written 
notice to potential participants, from 
time to time, or with reference to par¬ 
ticular types of documents, require de¬ 
posit with other offices or officials of 
the Department of Energy. Where 
such communication demonstrates 
that it was sent to the Office of Inter¬ 
national Affairs, Department of 
Energy with the notation “Voluntary 
Agreement” marked on the first page 
of the document, or such other offices 
or officials in the Department of 
Energy has designated pursuant to 
this section it shall satisfy paragraph 
(c) for the purpose of deposit with the 
Department of Energy. 

(3) To the extent that any communi¬ 
cation is procedural, administrative or 
ministerial (for example, if it involves 
the location of a record, the place of a 
meeting, travel arrangements, or simi¬ 
lar matters), only a brief notation of 
the date, time, persons involved and 
description of the communication 
need be recorded. 

(4) To the extent that any communi¬ 
cation involves matters which reca¬ 
pitulate matters already contained in 
a full and complete record, the sub¬ 
stance of such matters shall be identi¬ 
fied, but need not be recorded in 
detail, provided that reference is made 
to the record and the portion thereof 
in which the substance is fully set out. 

(c) Except where the Department of 
Energy otherwise provides, all records 
and transcripts prepared pursuant to 
paragraphs (a) and (b) shall be depos¬ 
ited within fifteen (15) days after the 
close of the month of their prepara¬ 
tion together with any agreement re¬ 
sulting therefrom, with the Depart¬ 


ment of Energy, and shall be available 
to the Department of Justice, the Fed¬ 
eral Trade Commission, and the De¬ 
partment of State. Such records and 
transcripts shall be available for 
public inspection and copying to the 
extent set forth in Subpart D. Any 
person depositing material pursuant to 
this section shall indicate with par¬ 
ticularity what portions, if any, the 
person believes are subject to disclo¬ 
sure to the public pursuant to Subpart 
D and the reasons for such belief. 


2. Section 209.34 is amended in para¬ 
graphs (b) and (c) and by adding a new 
paragraph (e) to read as follows: 

§ 209.34 Maintenance of records. 


(b)(1) Except as provided in subpara¬ 
graph (2) through (4), participants 
shall keep a full and complete record 
of any communication (other than in a 
meeting held pursuant to this subpart) 
between or among themselves or with 
any other member of a petroleum in¬ 
dustry group created by the Interna¬ 
tional Energy Agency, or subgroup 
thereof for the purpose of carrying 
out a voluntary agreement or develop¬ 
ing or carrying out a plan of action 
under this subpart, except that where 
there are several communications 
within the same day involving the 
same participants, they may keep a cu¬ 
mulative record for the day. The par¬ 
ties to a communication may agree 
among themselves who shall keep 
such record. Such record shall include 
the names of the parties to the com¬ 
munication and the organizations, if 
any. which they represent; the date of 
communication; the means of commu¬ 
nication. and a description of the com¬ 
munication in sufficient detail to 
convey adequately its substance. 

(2) Where any communication is 
written (including, but not limited to, 
telex, telegraphic, telecopied, micro¬ 
filmed and computer printout materi¬ 
al). and where such communication 
demonstrates on its face that the 
originator or some other source fur¬ 
nished a copy of the communication to 
the Office of International Affairs, 
Department of Energy with the nota¬ 
tion “Voluntary Agreement” on the 
first page of the document, no partici¬ 
pants need record such a communica¬ 
tion or send a further copy to the De¬ 
partment of Energy. The Department 
of Energy may, upon written notice to 
participants, from time to time, or 
with reference to particular types of 
documents, require deposit with other 
offices or officials of the Department 
of Energy. Where such communication 
demonstrates that it was sent to the 
Office of International Affairs, De¬ 
partment of Energy with the notation 
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“Voluntary Agreement" on the first 
page of the document, or such other 
offices or officials as the Department 
of Energy has designated pursuant to 
this section, it shall satisfy paragraph 
Cc) for the purpose of deposit with the 
Department of Energy. 

(3) To the extent that any communi¬ 
cation is procedural, administrative or 
ministerial (for example, if it Involves 
the location of a record, the place of a 
meeting, travel arrangements, or simi¬ 
lar matters) only a brief notation of 
the date, time, persons involved and 
description of the communication 
need be recorded; except that during 
an IEA emergency allocation exercise 
or an allocation systems test such a 
non-substantive communication be¬ 
tween members of the Industry 
Supply Advisory Group (ISAG) which 
occur within IEA headquarters need 
not be recorded. 

(4) To the extent that any communi¬ 
cation involves matters which reca¬ 
pitulate matters already contained in 
a full and complete record, the sub¬ 
stance of such matters shall be identi¬ 
fied, but need not be recorded in 
detail, provided that reference is made 
to the record and the portion thereof 
in which the substance is fully set out. 

(c) Except where the Department of 
Energy otherwise provides, all records 
and transcripts prepared pursuant to 
paragraphs (a) and (b) shall be depos¬ 
ited within seven (7) days after the 
close of the week (ending Saturday) of 
their preparation during an interna¬ 
tional energy supply emergency or a 
test of the IEA emergency allocation 
system, and within fifteen (15) days 
after the close of the month of their 
preparation during periods of non¬ 
emergency, together with any agree¬ 
ment resulting therefrom, with the 
Department of Energy and shall be 
available to the Department of Jus¬ 
tice. the Federal Trade Commission, 
and the Department of State. Such re¬ 
cords and transcripts shall be available 
for public inspection and copying to 
the extent set forth in Subpart D. Any 
person depositing materials pursuant 
to this section shall indicate with par¬ 
ticularity what portions, if any. the 
person believes are not subject to dis¬ 
closure to the public pursuant to Sub¬ 
part D and the reasons for such belief. 


(e) During international oil alloca¬ 
tion under Chapters III and IV of the 
IEP or during an IEA allocation sys¬ 
tems test, the Department of Energy 
may issue such additional guidelines 
amplifying the requirements of these 
regulations as the Department of 
Energy determines to be necessary and 
appropriate. 

CFR Doc. 78-8212 Filed 3-27-78; 8:45 am) 


[4510-30] 

Title 20—Employees’ Benefits 

CHAPTER V—EMPLOYMENT AND 

TRAINING ADMINISTRATION, DE¬ 
PARTMENT OR LABOR 

PART 653—SERVICES OF THE 
EMPLOYMENT SERVICE SYSTEM 

Subpart C—Services for Veterans 

FY 1978 Veterans Preference Indica¬ 
tors of Compliance Levels; Correc¬ 
tions 

AGENCY: Employment and Training 
Administration, Labor. 

ACTION: Corrections to final rule. 

SUMMARY: These editorial and typo¬ 
graphical corrections are being issued 
to correct errors in the FY 1978 Veter¬ 
ans Preference Indicators of Compli¬ 
ance Levels published in the Federal 
Register on March 3, 1978, at 43 FR 
9092. 

EFFECTIVE DATE: March 31. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Peter Rell, Director. Office of Pro¬ 
gram Review, U.S. Employment Ser¬ 
vice-Room 8324, 601 D Street NW., 
Washington. D.C., 20213, 202-376- 
6914. 

SUPPLEMENTARY INFORMATION: 
As noted in the preamble to the regu¬ 
lations published on March 3, 1978, 
the Department, in response to public 
comment, substituted “referral to 
training” for “enrollment in training." 
No numerical levels for referrals to 
training were intended to be set for 
FY 1978, because statistical data is not 
yet available to provide a basis for es¬ 
tablishing levels for referrals to train¬ 
ing. The numerical levels for the refer¬ 
ral to training indicators inadvertently 
included on March 3 are. therefore, 
being deleted by this correction docu¬ 
ment. 

In FR Doc. 78-5397, published in the 
Federal Register on March 3, 1978, as 
43 FR 9092, make the following correc¬ 
tions: 

1. In § 653.200(a), change "labor’s" to 
“Labor's." 

2. In §653.200(c), second sentence, 
change “regullations" to "regulation." 
and change "41 CFR Part 60-250.41 
CFR 60-250.26" to "41 CFR 60-250. 41 
CFR 60-259.26." 

3. In 5653.211(a), second sentence, 
change “coordlnaition" to "coordina¬ 
tion." 

4. In 5653.214(dXl). change “coordi¬ 
nation” to “coordinating." 

5. In 5653.230(0(1X11), in both sen¬ 
tences, change “1.5" to 

6. In 5653.23(KcX2) change the word 
“five" to “four." 

7. In §653.23(KfX20, in both sen¬ 
tences, change "5" to 


8. In 5653.230(g)(2), in both sen¬ 
tences, change “10“ to “—." 

9. In 5653.230(h)(2). in both sen¬ 
tences, change “15“ to 

10. Revise §653.230(k) to read as fol¬ 
lows: 

5653.230 Veterans preference indicators 
of compliance. 


(k)(l) State agency performance 
under this subpart shall be reviewed 
on a quarterly basis by the ETA re¬ 
gional offices during the conduct of 
regular Operational Planning and 
Review System (OPRS) reviews. In ad¬ 
dition, State agency performance 
under this subpart shall be formally 
reviewed by the ETA national office 
on an annual basis using the floor 
levels of accomplishment and the vet¬ 
erans preference indicators of compli¬ 
ance. The full results of these reviews 
shall be incorporated into the Secre¬ 
tary’s annual report to the Congress. 
In order to meet the indicators of com¬ 
pliance, a State agency must: 

(1) Meet the placement and any two 
of the remaining three floor levels of 
accomplishment at paragraph (c) of 
this section; and 

(ii) Meet 9 of the 16 veterans prefer¬ 
ence indicators of compliance at para¬ 
graphs (fMi) of this section, giving 
each of the three placement Indicators 
double weight. 

(2) ETA shall consider failure to 
meet either of these conditions as evi¬ 
dence that the State agency is not 
complying with the performance stan¬ 
dards at 5653.221-226. Such State 
agencies shall be required to provide 
documentary evidence to the ETA 
that their failure is based on good 
cause. If good cause is not showm, the 
ETA, pursuant to Subpart H of Part 
658 of this chapter, shall formally des¬ 
ignate the State agency as out of com¬ 
pliance, shall require it to submit a 
corrective action plan for the follow¬ 
ing Federal fiscal year, and may take 
other action against the State agency 
pursuant to Subpart H of Part 658 of 
this chapter. 


Signed at Washington, D.C. this 
22nd day of March. 1978. 

Ernest G. Green, 
Assistant Secretary for 
Employment and Training. 
CFR Doc. 78-8155 Filed 3-27-78; 8:45 am] 
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[4110-03] 

Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG AD¬ 
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

SUBCHAPTER B—FOOD FOR HUMAN 
CONSUMPTION 

[Docket No. 76P-0448] 

PART 101—FOOD LABELING 

Label Designation of Fats and Oils 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This document amends 
the food labeling regulations by sub¬ 
stituting “hydrogenated” and “partial¬ 
ly hydrogenated” for “saturated” and 
“partially saturated” when these 
modifying terms are required to ac¬ 
company the name of a fat or oil in¬ 
gredient. This action is being taken be¬ 
cause the use of the terms “saturated” 
and “partially saturated” are poten¬ 
tially misleading when used to de¬ 
scribe the chemical processing of fats 
and oils. The purpose of this regula¬ 
tion is to provide for the identification 
of fat and oil ingredients of food in a 
more accurate manner. 

EFFECTIVE DATES: Voluntary com¬ 
pliance. may begin March 28, 1978: 
mandatory compliance for all products 
initially introduced into interstate 
commerce on or after July 1. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Howard N. Pippin, Bureau of Foods 
(HFF-312). Food and Drug Adminis¬ 
tration. Department of Health, Edu¬ 
cation. and Welfare, 200 C Street 
SW.. Washington. D.C. 20204. 202- 
245-3092. 

SUPPLEMENTARY INFORMATION: 
In the Federal Register of January 6, 
1976 (41 FR 1156) and February 9, 
1976 (41 FR 5632), the Commissioner 
of Food and Drugs issued regulations 
prescribing the manner in which cer¬ 
tain food ingredients are to be de¬ 
clared on the label of food. These reg¬ 
ulations amended § 1.10 (21 CFR 1.10) 
which was recodified as § 101.4 in the 
Federal Register of March 15. 1977 
(42 FR 14302) and hereafter will be re¬ 
ferred to by § 101.4, its new designa¬ 
tion. 

Section 101.4(b)(14) requires that 
the term “saturated” or “partially 
saturated” accompany the names of 
the fat or oil ingredients on the label 
of foods when all or some of the 
double bonds of the fat or oil have 
been saturated or partially saturated 
by the process of hydrogenation. 


RULES AND REGULATIONS 

In the Federal Register of Novem¬ 
ber 30. 1976 (41 FR 52481), the Com¬ 
missioner proposed to amend § 101.4 
(21 CFR 101.4) to substitute the terms 
“hydrogenated” and “partially hydro¬ 
genated” for “saturated” and “partial¬ 
ly saturated.” The November 30, 1976. 
proposal was issued in response to six 
petitions for reconsideration of the re¬ 
quirement that the terms “saturated” 
and “unsaturated” be used to identify 
fats and oils that had been hydroge¬ 
nated. 

Fifty-six comments were received in 
response to the November 30, 1976, 
proposal. The points raised in the 
comments and the Commissioner’s re¬ 
sponses are as follows: 

1. A majority of comments support¬ 
ed the proposal on the basis that the 
terms “saturated” and “partially satu¬ 
rated” were misleading when used to 
describe the identity of hydrogenated 
fats and oils. The comments argued, as 
did the petitions for reconsideration 
that prompted the proposal, that the 
terms “saturated” and “partially satu¬ 
rated” were associated with cholester¬ 
ol and “heart disease” and misled con¬ 
sumers into equating fats and oils 
that, in fact, may differ substantially 
in terms of their degree of saturation. 
It was also argued that this mispercep¬ 
tion would cause consumers to illogi- 
cally avoid a processed vegetable fat or 
oil, which would be required to be 
identified as “partially saturated,” and 
instead choose unprocessed fats or 
oils, which would not be required to be 
identified as “partially saturated” 
even though the unprocessed fat or oil 
may have a higher degree of satura¬ 
tion. The comments contended that 
these problems could be avoided by 
substitution of "hydrogenated” for 
“saturated.” 

The Commissioner agrees with these 
comments and has concluded that it is 
appropriate to substitute the terms 
“hydrogenated” for “saturated” and 
“partially hydrogenated” for “partial¬ 
ly saturated.” The terms “hydrogenat¬ 
ed” and “partially hydrogenated” 
more accurately described the pro¬ 
cessed ingredient and distinguish it 
from other fat or oil ingredients. 

“Saturated” describes a chemical 
characteristic of some fatty acids: 
those whose molecules are composed 
of bonded carbon atoms holding a 
maximum number of hydrogen atoms. 
All vegetable oils, whether processed 
or not are at least partially saturated. 
However, a partially saturated oil is 
not necessarily partially hydrogenat¬ 
ed. The terms “hydrogenated” and 
“partially hydrogenated” describe the 
chemical process of the addition of hy¬ 
drogen to a natural fat or oil for func¬ 
tional reasons. Since the purpose of 
the regulatory requirement is to dis¬ 
tinguish in the name between the un¬ 
processed and processed fats or oils, 
the term “hydrogenated” more accu¬ 
rately makes this distinction. 


2. Several comments stated that nei¬ 
ther “saturated” nor “hydrogenated” 
would provide adequate information to 
consumers. Other comments suggested 
that either term should be permitted. 
One comment suggested that before a 
final regulation is issued, data should 
be obtained about consumer percep¬ 
tions of the meaning of “saturated,” 
“hydrogenated,” and other terms that 
might appropriately be used to de¬ 
scribe the qualities of fats and oils. 

It is not possible to state with cer¬ 
tainty that the terms “hydrogenated” 
and “partially hydrogenated” will be 
better understood by consumers than 
the terms “saturated” and “partially 
saturated,” but it is reasonably clear 
that consumer association w f ith the 
terms “saturated” and “partially satu¬ 
rated” is more likely to lead to unwar¬ 
ranted assumptions about the relative 
saturation values of fat and oil ingre¬ 
dients. than is likely to occur if the 
terms “hydrogenated” and “partially 
hydrogenated” are used. 

There has been considerable confu¬ 
sion concerning the kind of informa¬ 
tion these terms were intended to 
convey, as evidenced by the comments 
received. Several comments stated 
that these terms were intended to 
convey information concerning rela¬ 
tive saturation values of the fat or oil 
ingredient or to otherwise describe the 
qualities of fats and oils. On the con¬ 
trary, the purpose of the ingredient 
statement is to list the names of the 
ingredients of the food. There are al¬ 
ternative mechanisms for supplying 
nutritional information about the fin¬ 
ished food, including fatty acid and 
cholesterol information, such as those 
in 21 CFR 101.9 and 21 CFR 101.25. 
This nutritional information is sepa¬ 
rated, through format requirements, 
from a listing of ingredients. 

Section 101.25 (21 CFR 101.25) pro¬ 
vides the format for labeling foods in 
relation to fat, fatty acids, and choles¬ 
terol content. Under the provisions of 
§ 101.25, whenever information on 
fatty acid content of food is provided, 
the amount of fatty acids in grams per 
serving is required to be listed for 
saturated and polyunsaturated fatty 
acids. Consumers seeking information 
about the relative saturation values of 
the fat or oil in foods are advised that 
such information, if provided on the 
label, will appear following other nu¬ 
trition labeling information and not in 
the list of Ingredients. The informa¬ 
tion provided under 21 CFR 101.25 
refers to the total fatty acid content of 
the food and not any particular food 
ingredient. 

The Commissioner is obviously con¬ 
cerned about consumer understanding 
of information on food labels but does 
not agree that additional data are 
needed about consumer perceptions of 
the meaning of the terms “saturated” 
and “hydrogenated” in order to issue a 
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final regulation on this matter. As 
stated earlier, the Commissioner is 
aware that some consumers are con¬ 
fused about the exact meaning of 
these terms, but he believes that the 
only remedy for this problem is con¬ 
sumer education. The agency has a 
broad consumer education program 
that seeks, among other things, to in¬ 
crease consumer knowledge about food 
label information. This education pro¬ 
cess will be made easier by the use of 
the more accurate terms. 

In summary, the terms “hydrogenat¬ 
ed’' and “partially hydrogenated” are 
used to characterize fats and oils that 
have been chemically processed by the 
addition of hydrogen, so that they can 
be distinguished from fats and oils 
that have not been processed in this 
manner. These terms do not describe 
the relative degree of saturation asso¬ 
ciated with a particular fat or oil in¬ 
gredient nor the nutritional properties 
of the finished food. 

3. Several comments suggested that 
there is a need for additional label 
information about the health, medical, 
special dietary, or nutritional aspects 
of fats and oils. One comment suggest¬ 
ed that data concerning the scientific 
evidence about the effects of different 
types of fats and oils on health be 
gathered before ruling on the propos¬ 
al. 

While the issues raised in these com¬ 
ments are important, they are beyond 
the scope of the proposal. The propos¬ 
al was intended to change the manner 
in which certain fats and oils are listed 
in the ingredient statement under 21 
CFR 101.4. The manner in which food 
ingredients are designated on the label 
of food should not be confused with 
the presentation of nutritional infor¬ 
mation about fats and oils. The Com¬ 
missioner is, however, separately con¬ 
sidering ways to provide more infor¬ 
mative food labels with respect to 
fatty acid and cholesterol content 
under 21 CFR 101.25. 

4. Two comments suggested that reg¬ 
ulation require the label to state the 
relative amounts of saturated and un¬ 
saturated fatty acids. One comment 
suggested that the percentage of mon- 
ounsaturates and polyunsaturates pre¬ 
sent be declared on the label. 

As stated earlier, the provisions for 
labeling foods in relation to fat, fatty 
acids, and cholesterol content are pre¬ 
scribed in §101.25 (21 CFR 101.25). 
The question of mandatory presenta¬ 
tion of information about the percent 
of saturated and unsaturated fatty 
acids was discussed in the preambles 
to the regulations published in the 
Federal Register of January 19. 1973 
(38 FR 2132) and March 14. 1973 (38 
FR 6961). The Commissioner conclud¬ 
ed at that time that the regulations 
governing fatty acid labeling should be 
similar to the approach used for nutri¬ 
tional labeling (21 CFR 101.9). Thus, if 
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label claims or other statements are 
made about the fatty acid content of 
the food, then such foods must comply 
with the requirements of 21 CFR 
101.25 (fatty acid labeling) and 21 
CFR 101.9 (nutrition labeling). 

The listing of fats and oils by name 
in the ingredient list is not a nutrition¬ 
al claim and therefore does not trigger 
mandatory nutrition labeling under 21 
CFR 101.25. 

5. One comment requested that 
clarifying language be added to the 
regulation which would permit the 
blending of animal, vegatable, or 
marine fats and oils. 

The Commissioner advises that the 
regulation permits blends of animal, 
vegatable, and marine fats and oils. 
The clarifying words requested are not 
necessary. 

6. One comment interpreted the reg¬ 
ulation as requiring the term “hydro¬ 
genated” (or “partially hydrogenat¬ 
ed”) to be repeated with the name of 
each fat or oil so treated. This com¬ 
ment further requested that the regu¬ 
lation be amended be adding the state¬ 
ment: “If each fat and/or oil in a 
blend is hydrogenated, the term ‘hy¬ 
drogenated* may precede the term(s) 
‘vegatable’ and/or ‘animal’ and/or 
‘marine,’ whichever is applicable, 
rather than preceding each individual 
fat and/or oil. e.g., ‘hydrogenated ve¬ 
gatable oil (soybean, cottonseed, and 
palm oil)."’ 

The requested amendment reflects 
the Commissioner’s original intent, 
and the language of the final regula¬ 
tion has been so revised. 

7. One comment suggested that a 
definition of “hydrogenated” and 
“partially hydrogenated” be included 
in the language of the amendment be¬ 
cause otherwise almost any hydroge¬ 
nated fat may be declared as “partial¬ 
ly hydrogenated.” Two other com¬ 
ments suggest that the regulation re¬ 
quire an accurate definition of the 
term “hydrogenated” on the food 
label in order to avoid consumer con¬ 
fusion. 

The Commissioner rejects these sug¬ 
gestions. Most food fats that are hy¬ 
drogenated will be only “partially hy¬ 
drogenated,” and this term will be the 
more common one on food labels. The 
Commissioner concludes, however, 
that more detailed definition of these 
terms are not required. The regulation 
clearly states that: “If the fat or oil is 
completely hydrogenated, the name 
shall include the term “hydrogenat¬ 
ed.” To require definitions of the 
names of food ingredients to appear 
on the label of foods is somewhat con¬ 
tradictory. The purpose of having dif¬ 
ferent names for fat and oil ingredi¬ 
ents is to distinguish one ingredient 
from another and to let the name 
define the ingredient. 

The name of a food ingredient 
cannot provide a full description of 
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the nutritional qualities of the fin¬ 
ished food. Ingredients identified as 
“hydrogenated soybean oil” or “par¬ 
tially hydrogenated sesame oil” are 
different from “soybean oil” and 
“sesame oil” in that they have been 
chemically treated by the addition of 
hydrogen and are no longer “sesame 
oil” or “soybean oil.” The manufactur¬ 
er is not barred from revealing on the 
label how “partially hydrogenated 
sesame oil,” for example, differs from 
sesarqe oil, but the law requires only a 
listing of these ingredients by name. 

8. One comment agreed that the pro¬ 
posed change to the use of “hydroge¬ 
nated” was scientifically sound but ob¬ 
jected to the proposal on the basis 
that not enough information is pro¬ 
vided to consumers about the percent¬ 
age of polyunsaturates these foods 
contain. 

As discussed earlier, the purpose of 
the proposal was to establish qualify¬ 
ing terms for the names of processed 
fat or oil ingredients and not to pro¬ 
vide nutritional information about the 
finished food. Simply fetated, the name 
of a food ingredient cannot be expect¬ 
ed to provide a full description of the 
nutritional qualities of the finished 
food. 

9. One comment requested that the 
preamble to the final regulation con¬ 
tain an appropriate statement con¬ 
cerning fats as nutritious components 
of the food supply because the general 
public may not understand the techni¬ 
cal purpose of labeling food fats and 
oils, and the'general public may con¬ 
sider that the present regulation \n6 
others reflect the view of FDA that 
food fats and oils are intrinsically in¬ 
jurious to health. 

The Food and Drug Administration 
is not responsible for endorsing par¬ 
ticular food ingredients and the Com¬ 
missioner does not believe that agency 
actions with respect to the labeling of 
foods containing fats and oils have 
been misleading. 

10. Several comments requested 
ample lead time to comply with the 
amended regulation. One manufactur¬ 
er recommended that either of the 
terms “saturated” or "hydrogenated” 
be permitted so that further label 
changes would be unnecessary or. as 
an alternative, that FDA allow labels 
already changed to be used until fur¬ 
ther changes in the regulation are re¬ 
quired for some other reason. It was 
also suggested as a minimum, that the 
effective date should be 2 years from 
the date of the publication of a final 
regulation in the Federal Register. 
One manufacturer requested an in¬ 
definite extension for multi-product 
flavor manufacturers. 

The Commissioner advises that in 
order to provide adequate lead time 
for label changes the new uniform ef¬ 
fective date of July 1, 1979, has been 
established for these and other 
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amendments to the food labeling regu¬ 
lations. In the proposal published on 
November 30. 1976 (41 FR 52481). it 
was stated that while the proposal was 
pending either the term “saturated” 
or “hydrogenated” would be accepted; 
that will continue to be the policy of 
FDA until July U 1979. when this 
amendment becomes effective. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 20Kn). 
403, 701(a), 52 Stat. 1041 as amended, 
1047-1048 as amended. 1055 (21 U.S.C. 
321(n), 343, 371(a))) and under author¬ 
ity delegated to the Commissioner (21 
CFR 5.1), part 101 is amended in 
§ 101.4 by revising paragraph (b)(14) to 
read as follows: 

§ 101.4 Food; designation of ingredients. 


(b) • * • (14) Each individual fat 
and/ 0 T oil ingredient of a food intend¬ 
ed for human consumption shall be 
declared by its specific common or 
usual name (e.g.. “beef fat”, “cotton¬ 
seed oil”) in its order of predominance 
in the food except that blends of fats 
and/or oil may be designated in their 
order of predominance in the foods as 

”-shortening” or “blend of- 

oils”, the blank to be filled in with the 
word “vegetable'*, “animal”, “marine”, 
with or without the term “fat” or 
“oils”, or a combination of these, 
whichever is applicable if, immediately 
following the term, the common or 
usual name of each individual vegeta¬ 
ble, animal, or marine fat or oil is 
given in parentheses, e.g., “vegetable 
oil shortening (soybean and cotton¬ 
seed oil)”. For products that are 
blends of fats and/or oils and for foods 
in which fats and/or oils constitute 
the predominant ingredient, i.e., in 
which the combined weight of all fat 
and/oT oil ingredients equals or ex¬ 
ceeds the weight of the most predomi¬ 
nant ingredient that is not a fat or oils 
the listing of the common or usual 
names of such fats and/or oils in pa¬ 
rentheses shall be in descending order 
of predominance. In all other foods in 
which a blend of fats and/or oils is 
used as an ingredient, the listing of 
the common or usual names in paren¬ 
theses need not be in descending order 
of predominance if the manufacturer, 
because of the use of varying mix¬ 
tures. is unable to adhere to a con¬ 
stant pattern of fats and/or oils in the 
product. If the fat or oil is completely 
hydrogenated, the name shall include 
the term “hydrogenated”, or if partial¬ 
ly hydrogenated, the name shall in¬ 
clude the term “partially hydrogenat¬ 
ed”. If each fat and/or oil in a blend 
or the blend is completely hydrogenat¬ 
ed. the term “hydrogenated” may pre¬ 
cede the term(s) describing the blend, 
e.g., “hydrogenated vegetable oil (soy¬ 
bean, cottonseed, and palm oils)”, 
rather than preceding the name of 


each individual fat and/or oil; if the 
blend of fats and/or oils is partially 
hydrogenated, the term “partially hy¬ 
drogenated” may be used in the same 
manner. Fat and/or oil ingredients not 
present in the product may be listed if 
they may sometimes be used in the 
product. Such ingredients shall be 
identified by words indicating that 
they may not be present, such as “or” 
“and/or”, “contains one or more of 
the following”, e.g., “vegetable oil 
shortening (contains one or more of 
the following: cottonseed oil, palm oil, 
soybean oiD”. No fat or oil ingredient 
shall be listed unless actually present 
if the fats and/or oils constitute the 
predominant ingredient of the prod¬ 
uct, as defined in this paragraph 
(b)(14). 


Effective date: Compliance with this 
final regulation may begin March 28. 
1978. and all products initially intro¬ 
duced into interstate commerce on or 
after July 1, 1979 shall comply. 

(Secs. 2<Wn>, 403, 70ita). 52 Stat. 1041 as 
amended, 1047-1048 as amended. 1056 (21 
U.S.C. 321<nl. 343. 371ia»J 

Dated: March 21, 1978. 

Donald Kennedy. 
Commissioner of Food 
and Drugs. 

fFR Doc. 78-7919 Filed 3-22-78; 10:20 ami 
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□Docket No. 76N-0152] 


PART 155—CANNED VEGETABLES 


Canned Tomatoes; Standards of 
Identity and Quality; Correction 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Correction. 

SUMMARY: This document corrects 
an error in the identity standard for 
canned tomatoes published in the Fed¬ 
eral Register of June 16. 1976 (41 FR 
24342). 

EFFECTIVE DATE: March 28, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John Richards. Federal Register 
Writer (HFC-11), Food and Drug 
Administration, Department of 
Health, Education, and Welfare. 
5600 Fishers Lane, Rockville. Md. 
20857, 301-443-2994. 

SUPPLEMENTARY INFORMATION: 
In FR Doc. 76-17494 appearing at page 


24342 in the issue for Wednesday, 
June 16, 1976, § 53.40(e)(3)(i) on page 
24345 (recodified as § 155.190(a)(5)(iii> 
(a) in the Federal Register of March 
15. 1977 (42 FR 14449)) contained an 
error. As corrected § 155.190(a)(5)(iii) 
(a) reads as follows: 

§ 155.190 Canned tomatneM. 

(a) • • • 

(5) • • • 

mi • • • 

(a) The word “whole** if the tomato 
ingredient is whole or almost whole, 
and the weight of such ingredient is 
not less than 80 percent of the drained 
weight of the finished food as deter¬ 
mined in accordance with the method 
prescribed in paragraph (b) of this sec¬ 
tion. 


Dated: March 20, 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 
(FR Doc. 78-7922 Filed 3-27 78; 8:45 am] 


[1505-01] 

SUBCHAPTER D—DRUGS FOR HUMAN USE 

[Docket No. 77N-01671 


PART 460—ANTIBIOTIC DRUGS IN¬ 
TENDED FOR USE IN LABORATORY 
DIAGNOSIS OF DISEASE 

Microdilution Minimal Inhibitory 
Concentration Panels 

Correction 

In FR Doc. 78-6115 appearing at 
page 9792 in the issue for Friday. 
March 10. 1978, make the following 
corrections: 

(1) On page 9792. third column, in 
the tables appearing under §460.6<a)i 
make a note that the designations for 
“(gm)” and “(ml)” which appear on 
each line should have been printed to 
the right of each line after the num¬ 
bers. 

(2) In the same column, in 
§ 460.6(a)(15) Medium 0 in the first 
line of the listing, “infustion” should 
have read “infusion”. 

(3) On page 9793* first column, in 
paragraph (17) or § 460.6(b). beginning 
in the next to the last line of that 
paragraph, the words . . use 
medium Q is place of medium P.” 
should have read . . use medium Q 
in place of medium P.” Also, in the 
middle column, in paragraph (20). the 
error appears again and should be cor¬ 
rected the same way. 
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<4) On page 9794, the table appear¬ 
ing for § 460.100(b)(l)(ii) labeled “Per¬ 
formance End Point Acceptance 
Limits", in the eighth entry (“Genta¬ 
micin”), in the right column the num¬ 
bers “0.125.*-0.5” should have read 
“0.125*-0.5”. Also, the eleventh entry 
now reading “Nitrofurantion” should 
have read “Nitrofurantoin”. 

(5) On the same page, for the table 
which appears in § 460.110(a). make a 
note that the entries under the head¬ 
ings for “Suspension No.”, “Gram 
Positive”, and “Gram negative” 
appear slightly off center but should 
have been printed properly centered 
below their respective headings. 

(6) On page 9798, middle column, 
under § 460.152(b)(l)(i)(d), the calcula¬ 
tion should have been printed in the 
following form: 


Sample absorbance 
x weight of 
standard (mg) x 
0.763 x f x 1000 
x purity of 

Micrograms of standard in 

trimethoprim per percent 

milliliter in -- 

trimethoprim Standard 

lactate absorbance x 

100 x 20 x 100 


where: 

f=Dilution factor of each sample solution. 

(7) In the same column and top of 
third column, same section, under 
paragraph (b)(2)(i), the calculation 
should have read as follows: 


Percent (V, -V, X N >( 290.3 X100 X100) 

trimeth- »—“— — ~- 

oprim (100—M) x W 


[6315-01] 

Title 45—Public Welfare 


CHAPTER X—COMMUNITY SERVICES 
ADMINISTRATION 

[CSA Instruction 6000-2bl 

PART 1067—FUNDING OF CSA 
GRANTEES 

Subpart—Index and Applicability of 
CSA Regulations (Instructions) 

AGENCY: Community Services Ad¬ 
ministration. 

ACTION: Final rule. 

SUMMARY: The Community Services 
Administration is filing a final rule 
which provides an Index to its current 
Regulations. This rule indicates which 
directives are in effect for grants made 
under specific authorities in the Eco¬ 
nomic Opportunity Act and describes 
the procedure by which the list will be 
kept current. 

DATE: This final rule is effective 
March 28, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Maryann J. Fair, Community Ser¬ 
vices Administration, 1200 19th 
Street, NW., Washington, D.C. 
20506, 202-254-5047. 

Graciela (Grace) Olivarez, 
Director . 

A new subpart, Index and Applica¬ 
bility of CAS Regulations ( Instruc¬ 
tions), is added to read as follows: 


where: 

Vi = Volume perchloric acid used to ti¬ 
trate sample: 

V* = Volume perchloric acid used to ti¬ 
trate blank; 

W ^ Sample weight In milligrams; 

N = Normality of perchloric acid reagent. 
M = Percent moisture in the sample. 


(8) On page 9799, first column, 
under § 460.153(b)(1), the calculation 
should have read as follows: 


Sec. 

1067.50- 1 Applicability. 

1067.50- 2 Policy. 

1067.50- 3 Background. 

1067.50- 4 Determining Applicability. 

1067.50- 5 Procedures. 

1067.50- 6 Distribution to Delegate Agen¬ 
cies. 

Appendix A 
Appendix B 


Authority: Sec. 602, 78 Stat. 530, 42 
U.S.C. 2942. 


Micrograms of sulfamethoxazole 
per milliliter 


weight purity 

Sample of stand- of stand- 

absorb- ard (in ard in 

ance x meg) x/x percent 


Standard x 100 x 100 
absorb¬ 
ance 


where: 


f=Dilution factor of each sample solution. 


§ 1067.50-1 Applicability. 

This subpart applies to all grantees 
financially assisted under Titles II. 
III-B, anc^VII of the Economic Oppor¬ 
tunity Act of 1964, as amended, if such 
assistance is administered by the Com¬ 
munity Services Administration. 

§ 1067.50-2 Policy. 

The General Conditions of all CSA- 
administered grants made under the 
authorities of Titles II. III-B. and VII 
of the EOA provide that program 
funds expended under the grant are 
subject to CSA directives. This sub¬ 


part indicates which directives are in 
effect for grants made under specific 
authorities in the EOA and describes 
the procedure by which the list will be 
kept current. 

§ 1067.50-3 Background. 

(a) CSA’s present issuance system is 

made up of the following types of is¬ 
suances which either set forth the 
policy and procedures to be followed 
by a grantee or offer advice as to how 
a grantee may better accomplish its 
objectives: Instructions, Notices, 

Handbooks, and Guidances. (The regu¬ 
lations may be referred to as “OEO” 
or “CSA” Instructions or Notices; in 
either case these regulations are 
deemed to be the policy statements of 
the Community Services Administra¬ 
tion.) 

(b) Current Issuance System. (1) 
Instructions: These issuances set forth 
policies and procedures and are bind¬ 
ing on the grantees to which they are 
applicable as shown in Appendix B to 
this subpart. 

(2) Notices: These issuances an¬ 
nounce matters of temporary concern 
or one time occurrence. They may also 
be used to announce interim policy on 
which immediate action is required, in 
which case they will be later replaced 
by more detailed subpart. CSA Notices 
are binding on the grantees to which 
they apply as shown in Appendix B to 
this subpart. 

(3) Guidances: These issuances are 
not binding on the grantee but are de¬ 
signed to offer suggestions as to how 
particular functions may be performed 
better. Since these issuances are not 
directive they are not included in the 
Appendix to this subpart but are 
issued periodically on a separate list¬ 
ing. 

(4) Handbooks: These issuances in¬ 
clude publications sometimes titled 
“pamphlets or manuals” and collect 
information relating to one subject. 
The information compiled in a hand¬ 
book is drawn from Instructions, No¬ 
tices and Guidances arranged for pro¬ 
grammatic convenience in one docu¬ 
ment. 

(c) Prior System. (1) Prior to June 
1968 when the present system went 
into effect, CSA’s predecessor agency, 
OEO. issued its regulations through 
the use of Community Action Memos, 
Technical Assistance Memos and CAP 
Guides Volumes I and II. 

(2) Although many of these regula¬ 
tions remained in effect when the new 
system became effective in 1968 they 
were never incorporated into the 
system until 1971. At that time those 
portions still in effect were given new 
numbers which were taken from CSA’s 
current numbering system. The at¬ 
tached Appendix B reflects those re¬ 
maining in effect. They can be Identi¬ 
fied by the Community Action Memo 
or Technical Assistance or CAP Guide 
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section number appearing in parenthe¬ 
sis below the subject classification 
number. 

(3) It should be noted that since 
those sections in the CAP Guides 
which were obsolete were removed, 
there is not. in all cases, continuity be¬ 
tween reprinted sections. When only 
certain paragraphs of a section were 
still in effect, accompanying para¬ 
graphs of that section were reprinted 
to make the context of the effective 
paragraphs clearer. However, a heavy 
line was drawn through the obsolete 
sections. 

§ 1067.50-4 Determining applicability. 

(a) Appendix B to this subpart is a 
chart which lists all CSA directives 
which are still in effect as of the effec¬ 
tive date of subpart. The chart indi¬ 
cates to which of seven general catego¬ 
ries of grants each directive applies. 
The seven categories correspond to 
sections of the EGA under which 
grants are authorized. (A grantee may 
determine the section of the Act under 
which its grant was made by checking 
Block 7 of CSA Form 314, “Statement 
of CSA Grant” which approved the 
grant.) An “X” in any column of the 
chart indicates that the directive ap¬ 
plies to that grant category. In some 
cases, however, directives applicable to 
grants under Section 221/222(a) apply 
only to Community Action Agencies 
(CAAs), and not to limited purpose 
agencies funded under those sections. 
This is indicated by “CAA” in lieu of 
“X” in the “221/222(a)” column. (Any 
directive not included in this list has 
been superseded and is no longer bind¬ 
ing on the grantee.) 

(b) Instructions and Notices contain 
an applicability section which indi¬ 
cates which types of grants are cov¬ 
ered by the issuance. Normally, this 
applicability is expressed in terms of 
specific statutory authority under 
which the grant is made. However, the 
applicability of CSA regulations 
shown in Appendix B supersedes ap¬ 
plicability language stated explicitly 
on the face of each directive, or by im¬ 
plication, in the body of the directive’s 
text which follows. (For example, by 
its terms OEO Instruction 6710-1, 
“Applying for a CAP Grant” applies 
only to CAAs. Since its applicability 
has been expanded to apply to gran¬ 
tees other than CAAs, the term 
“CAA” wherever referred to as a gran¬ 
tee or a prospective grantee shall be 
understood to include grantees other 
than CAAs unless the contrary is re¬ 
quired by context.) 

(c) Although a particular Issuance 
may not be applicable to a general cat¬ 
egory of grants, such as to grants 
funded under Section 232, the special 
conditions to an individual grant in 
that category may make such an issu¬ 
ance applicable. 


§ 1067.50-5 Procedures. 

(a) Appendix A to this subpart lists 
additions, deletions and extension of 
regulations since issuance of the last 
Index (May 12, 1977). 

(b) Appendix B to this subpart con¬ 
tains a listing of ail current policy 
statements applicable to grantees 
funded by the Community Services 
Administration. 

(c) Grantees should check all sets of 
issuances which they may have to de¬ 
termine their accuracy and complete¬ 
ness. Missing items in these sets may 
be ordered from: 

(i) CSA Publications and Distribu¬ 
tion Center, 49 L Street, SE., Washing¬ 
ton. D.C. 20001. 

<ii) Please do not order complete sets 
since they are not available. However, 
individual items are in stock- 

(d) A complete revision of Appendix 
B will be issued quarterly. 

(e) Grantees should cross-check all 
issuances in their possession and take 
the following actions: 

(i) Remove all issuances which are 
not listed on the chart, or which are 
not applicable to them. 

(ii) On those issuances listed on the 
chart, make pen-and-ink changes in 
the applicability sections, as necessary, 
to conform to the applicability status 
shown on the chart (e.g., adding and/ 
or deleting sections or titles which do 
not/do appear on the original issu¬ 
ance.) 

§ 1067.50-6 Distribution to delegate agen¬ 
cies. 

Each grantee should assure that at 
least one copy of all Instructions has 
been forwarded to the Director of 
each of its delegate agencies. In addi¬ 
tion. the grantee should establish a 
distribution system which will assure 
that each recipient (including delegate 
agencies) will also be furnished all 
quarterly indices and new issuances. 

Appendix A 

1. Changes to Index Since May 12. 1S77 

a. Additions 

We would like to call your attention to the 
following regulations published since May 
12. 1977. 

(1) N-8143-2, Emergency Energy Conser¬ 
vation Program: Submission of Funding 
Plans; Balance of fiscal year 1977 State Al¬ 
locations (Effective July 20. 1977; Expired 
September 30, 1977) 

(2) 1-6143-3. Emergency Energy Conserva¬ 
tion Program: Waivers for Farmworker Gov¬ 
erned Organizations (Effective October 13. 

1977) 

(3) N-6143-3. Emergency Energy Conser¬ 
vation Services Program: Funding of Farm¬ 
worker Organizations (Effective July 20, 
1977; Expired September 30. 1977) 

(4) N-6143-5, Reprograming Unobligated 
Special Crisis Intervention Program Funds 
(Effective January 12, 1978) 

(5) N-8143-8, Emergency Energy Conser¬ 
vation Program: Policies and Allocations for 
Fiscal Year Fundings (Effective March 10. 

1978) 


(6) N-6143-7, Emergency Energy Conser¬ 
vation Program: Funding Requirements for 
Emergency Assistance Program (Effective 
March 8. 1978) 

(7) N-6347-2. Rural Home Repair. FmHA 
Cooperation (Effective February 24. 1978) 

(8) 1-6800-9, Monitoring and Reporting 
Program Performance (Uniform Federal 
Standard; Effective August 31, 1977) 

(9) 1-6802-8, Watver of Non-Federal 
Share; Reporgrammed Special Crisis Inter¬ 
vention Funds (Effective October 3. 1977) 

(10) 1-6803-6, Membership Dues and Re¬ 
lated Expenses Paid to Professional Organi¬ 
zations (Effective December 15. 1977) 

(11) 1-6910- lb. Travel Regulations for 
CSA Grantees and Delegate Agencies (Ef¬ 
fective November 18.1977) 

b. Deletions 

We would like to call your attention to the 
following deletions of regulations since May 
12. 1977 and reasons for such: 


Deletion Superseded by and/or 

reason lor deletion 


(1) I-800(V-2a. 
Applicability of 
directives. 

(2) 1 6000 2a. CH 4. 
Applicability of 
di recti ves. 

(3) I-6I02-1, CH I. CSA 
policy re grants funded 
under title X of the 
Public Works and 
Economic 

Development Act of 
1965. 

<4) 1-6102-1. CSA policy 
re grants funded under 
title X of the Public 
Works and Economic 
Development Act of 
1905 (designated 
grantees only). 

(5) N-6143-2. Emergency 
Energy Conservation 
program: Submission 
of funding plans; 
balance of fiscal year 
1977 State allocations. 

(6) N-8143-3, Emergency 
Energy Conservation 
Services program: 
Funding of 
farmworker 
organizations. 

<7) 1-6907-1. CH 1. 
Restrictions on 
political activities 
(Phillips’ instruction 
which was removed 
from the OEO (now 
CSA) system In 1673, 
but Inadvertently was 
allowed to remain In 
the Code of Feder al 
Regulations as 45 CFR 
l069.5-2(aM5). 

(8) l-6910-la, Travel 
regulations for CSA 
grantees and delegate 
agencies. 

(9) I-6910-la, CH 1. 
Travel regulations for 
CSA grantees and 
delegate agencies. 

(10) 1-7031-1. Grantee 
program progress 
review. 


CSA Instruction 6000- 2b. 


CSA Instruction 6000-2b. 


CSA no longer funds 
title X grants. 


CSA no longer funds 
title X grants. 


Expired Sept. 30. 1977. 


Expired Sept. 30. 1977. 


This regulation Is 
revoked because it has 
been considered legally 
questionable since 1973 
on the basis of Local 
2677. AFGE v. Phillips 
358 P. Supp. 60 (1973). 
and has not been 
recognised or enforced 
as a CSA regulation 
since then. 

CSA Instruction 6910-lb. 


CSA Instruction 6910-lb. 


CSA Instruction 0300 9. 


c. Extension 

(1) N-6441-1, Authority of Regional Direc¬ 
tors to hear appeals under OEO instruction 
6441-1: Extended indefinitely. 
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Appendix B 

Index and Applicability of CSA Regulations (Instructions) 
By Funding Source 


UNirORM 

TYI*K 

DIRECTIVE 


(TITLE 

I-D 

TITLE 11 

TITLE 

::i-n 

FEDERAL 

STANDARD 

OF 

marcnvE 

NO. 

TITLE OF IND-X 

TITLE 

VII 

221- 

222(a) 

230 

231 

232 

234 

312 


1 

G000-1 

Index to OEO Directives. (NB: This 
is a reference document; Contains list 
of subject* on which CSA issues policy 
or guidance relating to grantees.) 

X 

X 

X 

X 

X 

X 

X 


N 

6000-1 

Notice and Information on Certain 1972 
Amendments to the BOA 

X 

X 

X 

X 

X 

X 

X 


> 

6000-2b 

Index and Applicability of CSA Reg¬ 
ulations (Instructions) 

X 

X 

X 

X 

X 

X 

X 


I 

(CG) 

6001-01 
(». 9) 

Means of Carrying Out a Community 
Action Program 

X 

X 

X 

X 

X 

X 

X 


I 

(CG) 

6001-03 
(C. 2) 

Characteristics of Eligible Activities 


X 







I 

6001-1 

Eligible Activities 


CAA 







T 

600-1-01 a 

TUI** 45. Code of Federal Regulations, 

X 

X 

X 

X 

X 

X 

X 


Pa it 1010, Nondiscrimination in 
Federally-Assisted Programs of the 
Office of Economic Opportunity Effect¬ 
uation of Title VI of Civil Rights Act 
of 1964 









1 - Insit 

N - Not 
CG - Cl 
M - Coi 

uctlon 

ce 

P Guide: V< 
imunity Act 

Runes 1 and 11 
on Memo 









UNIFORM 

FEDERAL 

TYPE 

OF 

DIRECTIVE 

NO. 

TITLE OP INDEX 

(TITLE 

I-D 


TITLE 

II 



TITLE 

1I1-B 

STANDARD 

DIRECTIVE 

TITLE 

VII 

221- 

222fn) 

230 

231 

232 

234 

312 


I 

6001-Ola, 
CII-1 

Title 45. Cotie of Federal Regulations. 
Part 1010. Nondiscrimination in Feder¬ 
ally-Assisted Programs of the Office of 
Economic Opportunity Effectuation of 

Title VI of the Civil Rights Act of 1964 

X 

X 

X 

X 

X 

X 

X 


I 

6004 -Ij 

CSA Income Poverty Guidelines 
(Revised) 

X 

X 

X 

X 

X 

X 

X 

• 

I 

6004-2 

Limitation on Benefits of Those Volun¬ 
tarily Poor 

X 

X 

X 

X 

X 

X 

X 


N 

6004-2 

Requirement for Affirmative Civil 

Rights Program 

X 

X 

X 

X 

X 

X 

X 


1 

6004 -i 

Resolving Complaints of Discrimination 
in Employment, Program Participation, 
ami Benefits by OEO Grantees 

X 

* 

X 

X 

X 

X 

X 


I 

6005-1 

Participation of the Poor in the 

Planning, Conduct, and Evaluation of 
Community Action Programs 


X 

X 

X 


X 

X 


I - 

N • 
CC 
M 

Instruction 

Notice 
- CAP Gull 
Communit 

c: Volumes I and 11 
r Action Memo 
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UNIFORM 

rrnFRAi 

TYPE 

OF 

DIRECTIVE 

NO. 

TITLE OF INDEX 

(TITLE 

I-D 


TITLE 

II 


TITLE 

II1-B 

STANDARD 

DIRECTIVt 

W 

221--- 

Z21UX 

-755- 

231 

232 

234 

312 

# 

l 

<M) 

6015-01 

(54) 

Maximum Use t>f Existing Community 
Facilities 


X 

X 

X 


X 

X 


I 

6100-la 

Program Account Structure 

X 

X 

X 

X 

X 


X 


I 

6100-la. 

CH-l 

Program Account Structure 

X 

X 

X 

X 

X 


X 

* 

1 

(M) 

6130-01 
(37-A) 

New Statement of OKO Policy on Family 
Planning Activities (Note: This directive 
had been amended by Section 2 11(4) of 
the BOA and by more recent directives 
containing the CSA Pm’erty Income 
Guidelines) 


X 

X 

X 

X 


X 


I 

6130-1 

Family Planning Activities 


X 

X 

X 

X 


X 


1 

6132-1 

Use of EFMS Funda for Food Stamp 
Activities (♦Section 222(a)(5) only) 


•X 







C 

6132-2 

Community Food and Nutrition 

Program 


X 







1 - l 
N - 
CG - 
M - 

structlon 

Notice 

CAP Guide 
Community 

: Volumes 1 and 11 

Action Memo 












(TITLE 


TITLE II 


W:tK)KM 

FEDERAL 

STANDARD 


TYPE DIRECTIVE 
OF NO. 

DTRLClTVK 


TITLE OF INDEX 


I-D 


TITLE 

VII 


221 - 

222(a) 


230 


I 

(H) 


6140-01 

C79) 


Notice and Interim Instructions as to 
Certain 1067 Amendments to the 
Economic Opportunity Act (NOTE: Only 
Part A ‘’Independent Funding of Ver¬ 
satile CAP Prog rains”) 


X 


231 


232 


234 


TITLE 

in-B 

312 


l 


6143-la 


Emergency Energy Conservation Pro 
gram 


X 


l 


6143-2 


Emergency Energy Conservation Pro 
grain: Energy Pula Forms 


X 


l 

N 


6143-3 Emergency Energy Censervaiions Pro¬ 
gram: Waivers for Farmworker Cover* 
nod Organizations 

6143-5 Reprogramming VnobUgaletTSpeclal 
Crisis Intervention Pr<jgr5in» Funds 


X 


X 


N 


6143-6 


Emergency Energy Conservation Pro 
gram: Policies and Allocations for 
Fiscal Year 1978 Fundings 


N 


I - Inst 


6143-7 


Emergency Energy Conservation Pro¬ 
gram: Funding Requirements for 
Emergency Energy Assistance Prdgran 


lit i l on 


N - Not 
CG - 
M - Cd 


Cl 


cc 

P Guide: V 
mm unity 


Act 


illumes I and II 
ion Memo 



X 

X 
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UNIFORM 

FEDERAL 

STANDARD 


TYJ'E 

OF 

DIRMMIVE 


DIRECTIVE 

NO. 


TITLE OF INDEX 


(TITLE 

I-PB 


TITLE 

VII 


TITLE II 


221 - 

222(a) 


230 231 232 234 


TITLE 

TII-B 


312 


6158-1 


Special Impact Program** Policies and 
Priorities 


6138-2 


Small Business Programs Funded by 
CDCs 


X 


6158-3 

C158-4 


Training. Public Service Employment, 
and Social Service Programs Funded b^ 
C IK' h 

Location of CDC Ventures 


6168-la 
G168-2U 
6170-1 

6302-1 


Youth Development Program Policies 

Summer Youth Recreation Programs 

Guidelines for Planning and Program¬ 
ming for the Elderly Poor 

Choice of Project Names - Avoiding x 

Infringement of Trademarks and 
Service Marks 


Inst 

N - No 

cc - c 
M - C 


6302-2 


I ruction 

ice 

A P Guide 
i mmunlty 


Ac Li 


CAAs: Eligibility and Establishment 


Volumes I and II 
ion Memo 


X 

X 

X 

X x 

CM 


X X X X 




(TITLE 
I-n 


UNIFORM 

FEDERAL 

STANDARD 


TYPE 

OF 

ninr.r.TTVE 


DIRECTIVE 

NO. 


TITLE OF INDEX 


TITLE 

VII 


TITLE II 


221 - 

21Li£l 


230 231 232 234 


TITLE 


312 


M) 


M) 


M) 


6302-2, 

CH-1 

6320-1 


6335-1 

63 ^ 7-2 

6100-01 

( 01 ) 


6402-01 

(42-A) 


6402-02 

(24) 


6102-1 


CAAs: Eligibility and Establishment 

The Mission or the Community Action 
Agency 

CAA Relationship to Pilot Programs 

Rural Homo Repair; FmllA Cooperation 

The Organization of Community Action 
Agency Hoards and Committees Under 
the 1967 Amendments to the Economic 
Opportunity Act (Section 211) 

Service by OEO Employees ami Other 
Federal Employees with Grantee and 
Delegate Agencies 

Standards of Eligibility for Members of 
Governing Bodies and Policy Advisory 
Committees of Community Action 
Agencies and Single-Purpose Agencies; 
Policies and Procedures 

Limitation on Terms or Board Service 
(>EXCEPT INDIAN GRANTEES) 


Ins 

CG - 
M - C 


Net; 


(ruction 

ice 

A P Guide 
ommunity 


Ac Li 


olumcs I and II 
ion Memo 


CAA 

CAA 

CM 

X 

CAA 


*X 


IX , X 
lot 

oily 
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r t Tr ! diducttvs 


(IITD’I 

I-T> 1 

VI 

im. ti 



II. UI 

: 1 

1 

DT V Ti 2 • 

»:u. 

nre-: of ?::r>K>: 

'll ID. j 

221- 

n?.(n i 

22 v 

Mi 

MJ 

7 14 

J 4 . 

r 

6402-2 

Composition and Selection of CDC 

Hoards of Directors 

X 







i 

(CG) 

6441-01 
(Exh.tX 
Vol. 1) 

Sjicc ini Conditions When a Community 
Action Component Is Delegated to a 
Church Related Organization 

X 

X 

X 

X 

X 

A 

X 

1 

6141-1 

Appeal to 0150 by an Organization That 
Would 1 .Ike to Serve as a Delegate 
Agency 


CAA 






N 

6111-1 

Authority of Regional Directors to Hear 
Appeals Under OKO Instruction 6441-1: 
(Extended Indefinitely) 


X 






l 

(CG) 

(1.2) 

6710-02 

(Except 

paragrnpl 

c) 

Inst ructions for Defining Cost Categoric 

‘ X 

X 

X 

X 

■ 

X 

X 

X 

l 

C710-I 

Applying for a CAT* Gram 


X 






l 

6710-1, 

011-10 

Preparation of CSA Form 314, State¬ 
ment or CSA Grant 

X 

X 

X 

X 

l 

X 

X 

I 

i 

6710-1, 

| C11-11 

L 

Applying for a Grant Under Title 11, 
Sections 221, 222(a) and 231 of Ihe EGA 


X 


< 




l - Instruction 

N - Notice 

CG - CJ\. P Guide: V< 
M - Community Act; 

ilumcs 1 and It 
on Memo 






1 



-UNtlOkH 

TYPE 

DIRECTIVE 


(TITLE 

r-n 

TITLE 11 

TITUL 

I1T-K 

FEDERAL 

STANDARD 

OF 

DTPljCTlVE 

NT). 

TITLE OF INDEX 

title 

vn 

221- 

222(a) 

230 

231 

232 

234 

312 


l 

6710-3a 

CSA Procedures for the Federal Project 
Notification and Review System (PNRS) 

X 

X 


X 


X 



1 

6710-4 

Administration of Grants. Contracts, 
or Other Arrange ments with Educational 
Institutions {^Research Projects with 
educational institutions o.ily) 


x» 



X* 




I 

6710-6 

Applying for a Grant Under Title VU 
of the Community Services Art 

X 









6710-7 

Amending a Grant Under Title VU of the 
Community Services Act 

X 








l 

6710-0 

Preparing a Budget for a Title VII 

Grant Under Iho Community Services 

Act 

X 






• 


I 

6730-1 

Denial of Application for Refunding 


X 






X 

I 

6800-1 

Implementation of Uniform Federal 
Standards by the Community Services 
Administration 

X 

X 

X 

X 

X 

X 

X 

X 

1 

6800-2 

Cash Depositoiies 

X 

X 

X 

X 

X 

X 

X 

X 

I 

6800-3 

Bonding and Insurance 

♦ 

X 

X 

X 

X 

X 

X 

X 


I - 1 
N - 
CG 
M - 

»st ruction 
Notice 

CAP Guide 
Community 

Volumes I and IT 
(Veil on Memo 
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proposed rules 

This section of the FEDERAL REGISTER contoins notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 
give interested persons on opportunity to participate in the rule making prior to the adoption of the final rules 


[3410-15] 

DEPARTMENT OF AGRICULTURE 

Rural Electrification Administration 

[7 CFR Part 1701] 

RURAL TELEPHONE PROGRAM 

Proposed New REA Specification for 
Electronic Equipment Housings 

AGENCY: Rural Electrification Ad¬ 
ministration, USDA. 

ACTION: Proposed rule. 

SUMMARY: REA proposes to issue 
REA Bulletin 345-79 to announce the 
issuance of REA Specification PE-69 
for Electronic Equipment Housings. 
This specification was developed to 
provide performance requirements for 
housings designed to house electronic 
equipment such as voice frequency re¬ 
peaters, carrier terminals, carrier re¬ 
peaters, remote switching terminals 
and subscriber line concentrators. The 
effect of this action will be to stan¬ 
dardize Electronic Equipment Hous¬ 
ings to provide uniform performance 
characteristics and to minimize cost. 
On issuance of REA Bulletin 345-79, 
Appendix A to Part 1701 will be modi¬ 
fied accordingly. 

DATE: Public comments must be re¬ 
ceived by REA no later than April 27, 
1978. 

ADDRESS: Persons interested in the 
new specification may submit written 
data, views or comments to the Direc¬ 
tor, Telephone Operations and Stan¬ 
dards Division. Rural Electrification 
Administration, Room 1355, South 
Building, U.S. Department of Agricul¬ 
ture. Washington. D.C. 20250. All writ¬ 
ten submissions made pursuant to this 
notice will be made available for 
public inspection at the Office of the 
Director, Telephone Operations and 
Standards Division during regular 
business hours. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Warner T. Smith, Chief. Outside 
Plant Branch, Telephone Operations 
and Standards Division. Rural Elec¬ 
trification Administration, Room 
1340, South Building. U.S. Depart¬ 
ment of Agriculture, Washington, 
D.C. 20250, telephone number 202- 
447-3827. 

SUPPLEMENTARY INFORMATION: 
Notice is hereby given that pursuant 


to the Rural Electrification Act, as 
amended (7 U.S.C. 901 et seq.), REA 
proposes to issue REA Bulletin 345-79. 
A copy of the new REA Specification 
PE-69 may be secured in person or by 
written request from the Director, 
Telephone Operations and Standards 
Division. The text of the new REA 
Bulletin 345-79 announcing the issu¬ 
ance of the new REA Specification 
PE-69 is as follows: 

REA Bulletin 345-79 

REA SPECIFICATION FOR ELECTRONIC EQUIPMENT 
HOUSINGS 

I. Purpose : To announce the issuance of a 
new REA Specification PE-69 for Electronic 
Equipment Housings. 

II. General REA Specification PE-69 has 
been developed to cover performance re¬ 
quirements for Electronic Equipment Hous¬ 
ings designed to house electronic equipment 
such as voice frequency repeaters, carrier 
terminals, carrier repeaters, remote switch¬ 
ing terminals and subscriber line concentra¬ 
tors. The housings produced to meet these 
requirements are expected to provide the 
necessary installation and maintenance fea¬ 
tures as well as long-term performance sta¬ 
bility. This new specification will become ef¬ 
fective upon issuance. 

III. Availability of Specification Copies 
of the new PE-69 will be furnished by REA 
upon request. Questions concerning the new 
specification may be referred to the Chief, 
Outside Plant Branch, Telephone Oper¬ 
ations and Standards Division, U.S. Depart¬ 
ment of Agriculture, Washington, D.C. 
20250. telephone number 202-447-3827. 

Dated: March 21. 1978. 

C. R. Ballard, 
Assistant Administrator- 
Telephone. 

1FR Doc. 78-8089 Filed 3-27-78; 8:45 am] 


[4110-03] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

[21 CFR Parts 312, 314, 431, 514, 601, 
807, 814] 

[Docket No. 77N-0248] 

PUBLIC INFORMATION 

Disclosure of Existence 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Proposed rule. 

SUMMARY: This proposal would 
amend existing regulations and pro¬ 


mulgate new regulations to permit 
public disclosure of the existence and 
status of applications for approval of 
new drugs, new animal drugs, and 
medical devices pending before the 
Food and Drug Administration (FDA), 
and permit public acknowledgement of 
the existence of notices of intent to 
market medical devices. It would fur¬ 
ther amend the agency’s public infor¬ 
mation and related regulations to 
permit the agency to respond truthful¬ 
ly and accurately to inquiries about 
the existence of applications for inves¬ 
tigational notices for new drugs, new 
animal drugs, and medical devices 
when those notices have been ap¬ 
proved by FDA or allowed to become 
effective. 

DATE: Comments by May 30, 1978. 

ADDRESS: Hearing Clerk (HFC-20), 
Food and Drug Administration, Room 
4-65, 5600 Fishers Lane, Rockville. Md. 
20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Stuart M. Pape, Office of the Gener¬ 
al Counsel, Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation. and Welfare, 5600 Fishers 
Lane, Rockville. Md. 20857, 301-443- 
4350. 

SUPPLEMENTARY INFORMATION: 

Overview of Proposal 

1. The Commissioner of Food and 
Drugs (the Commissioner) is propos¬ 
ing to amend the public Information 
regulations and to revise or to promul¬ 
gate related regulations to permit 
greater public information about and 
understanding of the agency's proce¬ 
dures for evaluating and approving 
regulated products. 

Specifically, the Commissioner is 
proposing amendments that would 
permit FDA to disclose, upon request 
from a member of the public, and to 
maintain a public log that would 
record, the existence and regulatory 
status of new drug applications 
(NDA’s), new animal drug applications 
(NADA’s), and applications for pre- 
market approval (including product 
development protocols (PDP’s)) for 
medical devices submitted to FDA 
under the Federal Food. Drug, and 
Cosmetic Act (the act). 21 U.S.C. 301 
et seq. Current FDA regulations 
assume that the existence of a pend¬ 
ing NDA or NADA is confidential com¬ 
mercial information, which will not be 
disclosed before the application is ap- 
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proved ty the agency unless the exis¬ 
tence of the application has otherwise 
been publicly disclosed or acknowl¬ 
edged (21 CFR 314.14(b) and 
514.11(b)). No current regulations deal 
explicitly with the disclosability of the 
existence of applications for premar¬ 
ket approval of devices submitted in 
compliance with section 515(c) of the 
act (21 U.S.C. 360e(c)) or PDP's sub¬ 
mitted in accordance with section 
515(f) of the act (21 U.S.C. 360e(f)). 

2. The Commissioner is also propos¬ 
ing changes in recently published reg¬ 
ulations governing the public disclosa¬ 
bility of notices of intent to market 
medical devices submitted in compli¬ 
ance with section 510(k) of the act (21 
UJS.C. 360(k)). In regulations relating 
to registration of device establish¬ 
ments, published in the Federal Reg¬ 
ister of August 23, 1977 (42 FR 
42520), the Commissioner implement¬ 
ed an earlier proposal, published in 
the Federal Register of September 3, 
1976 (41 FR 37458), which provided 
for public disclosability of a premarket 
notification submission (510(k) notice) 
unless the person submitting the noti¬ 
fication certified in writing that inten¬ 
tion to market the device had not pre¬ 
viously been disclosed to third persons. 
Under the device establishment regis¬ 
tration regulations as adopted, such a 
certification would ensure that FDA 
would not disclose, even in response to 
a request from a member of the 
public, the existence of the 510(k) 
notice until the expiration of 90 days 
or the commercial introduction of the 
device, or until the intent to introduce 
the device has otherwise been dis¬ 
closed. In the preamble to the regula¬ 
tions, however, the Commissioner 
stated that FDA was considering the 
broad issue of public disclosability of 
product applications submitted to the 
agency and might soon propose revi¬ 
sions in existing regulations dealing 
with this general subject. 

3. Current regulations provide that 
FDA will not acknowledge the exis¬ 
tence of investigational new drug no¬ 
tices (IND’s) and investigational new 
animal drug notices (INAD’s) that 
have been submitted to it, unless the 
application has been publicly disclosed 
or acknowledged (21 CFR 312.5 and 
514.12). Like the agency’s current 
policy concerning 510(k) notices for 
devices, this policy rests on the prem¬ 
ise that the existence of such an appli¬ 
cation is confidential commercial in¬ 
formation. The Commissioner is pro¬ 
posing changes in the regulations that 
would permit the agency to respond 
truthfully and accurately to public in¬ 
quiries about the existence of pending 
IND’s and INAD’s. He is also propos¬ 
ing to adopt the same policy regarding 
disclosure of the existence of applica¬ 
tions for investigational exemptions 
submitted for medical devicess (IDE’s). 

If the Commissioner’s proposals are 
adopted. FDA will be able to acknowl¬ 


edge or disclose the existence of these 
several types of applications for per¬ 
mission to market or investigate, or 
notices of intent to market, products 
regulated by the agency in response to 
requests pursuant to the Freedom of 
Information Act (5 U.S.C. 552). In ad¬ 
dition, the proposed policy respecting 
disclosure of the status as well as exis¬ 
tence of NDA’s, NADA's, and applica¬ 
tions for premarket approval for de¬ 
vices will permit the agency to main¬ 
tain a public log recording the date of 
filing and status of such applications, 
thereby providing the public greater 
information about the agency’s work¬ 
load and progress in reviewing those 
applications. This objective is one rec¬ 
ommended by the recent report of the 
Secretary’s Review Panel on New 
Drug Regulation. It is also consistent 
with the government-wide policy, re¬ 
cently announced by Attorney Gener¬ 
al Bell, of implementing the Freedom 
of Information Act to avoid withhold¬ 
ing information whose disclosure is 
not prohibited or would not prejudice 
some legitimate government objective. 
(Letter to Heads of all Federal Depart¬ 
ments and Agencies, Re: Freedom of 
Information Act; on file with the FDA 
Hearing Clerk.) 

The Commissioner emphasizes that 
these proposals relate only to the dis¬ 
closability of the existence of the 
product applications and notices cov¬ 
ered. The Commissioner is not propos¬ 
ing any changes in the agency’s cur¬ 
rent regulations governing the disclo¬ 
sure of the contents of NDA’s, 
NADA’s, device premarket approval 
applications, IND’s, INAD’s. IDE’s or 
notices of intent to market devices. 
Therefore, the agency would not be 
disclosing any information about the 
contents of these product applications 
and notices that is not available under 
current regulations at some stage of 
the regulatory process. Moreover, the 
proposals would not reveal informa¬ 
tion that is now considered trade 
secret information, which employees 
of the agency are prohibited from dis¬ 
closing by 21 U.S.C. 331(j) and 18 
U.S.C. 1905. The agency’s current reg¬ 
ulations have prohibited disclosure of 
the existence of NDA’s. NADA’s, and 
similar applications on the theory that 
for at least some this may constitute 
confidential commercial information, 
which is exempt from mandatory dis¬ 
closure under subsection (b)(4) of the 
Freedom of Information Act (5 U.S.C. 
552(b)(4)). Since this information does 
not constitute a trade secret. FDA is 
not under a legal obligation to with¬ 
hold it under 21 U.S.C. 331(j) or 18 
U.S.C. 1905; and under the Freedom of 
Information Act the Commissioner 
has discretion to release it. Environ¬ 
mental Protection Agency v. Mink, 410 
U.S. 73 (1973); Penmoil Co. v. Federal 
Power Commission , 534 F.2d 627 (5th 
Cir. 1976); Charles River Park it A t \ 


Inc. v. Department of Housing and 
Urban Development, 519 F.2d 935 
(D.C. Cir. 1975); Moore-McCormack 
Lines v. ITO Corp 508 F.2d 945 (4th 
Cir. 1974); Sears , Roebuck & Co. v. 
General Services Administration, 384 
F. Supp. 996 (D.D.C. 1974), aff’d, 509 
F.2d 527 (D.C. Cir. 1974). 

Discussion 

1. NDA's and NAD A ’s. NDA’s and 
NADA's are applications for FDA ap¬ 
proval of interstate commercial distri¬ 
bution of, respectively, new human 
drugs and new animal drugs. (See. gen¬ 
erally, sections 505 and 512 of the act 
(21 U.S.C. 335 and 360b)). An NDA or 
NADA contains data on the safety and 
effectiveness of the drug product in 
question. F'ull reports of those data, 
unless otherwise made public by the 
applicant, have been thought to con¬ 
stitute trade secret material or confi¬ 
dential commercial information. The 
proposed changes in the regulations 
would not change this status or other¬ 
wise provide for public disclosure of 
this information. 

The justification for declining to dis¬ 
close or confirm the existence of a 
pending NDA or NADA in response to 
a request from a member of the public 
was articulated at the time of the pro¬ 
mulgation of the current 21 CFR 
314.14 and 514.11. Comments on the 
proposal that led to those regulations 
asserted that knowledge that an NDA 
or NADA was pending would provide a 
competitor an opportunity to adjust 
its marketing strategy in anticipation 
of the introduction of the new prod¬ 
uct. The Commissioner at that time 
agreed to treat the fact that an NDA 
or NADA is pending, if not otherwise 
disclosed, as confidential commercial 
information (see the Federal Register 
of December 24. 1974, 11251 (39 FR 
44634)). 

On the basis of agency experience 
with NDA’s and NADA’s, the Commis¬ 
sioner has reconsidered his conclusion 
that the existence of applications for 
marketing approval should be consid¬ 
ered confidential commercial informa¬ 
tion. As he noted in 1974: “The trade 
press often reports that an NDA has 
been submitted or is pending before 
the agency and frequently a company 
will make such information public in 
its reports to stockholders,’* (11251, 39 
F*R 44634). The agency’s experience 
has borne out the suggestion in that 
statement that the existence of pend¬ 
ing NDA’s or NADA's is so frequently 
known that it cannot be considered 
confidential commercial information. 
Furthermore, in virtually all other 
regulatory agencies with which the 
Commissioner is familiar, the filing 
and status of license applications are 
matters of public record. 

The burden imposed on FDA by the 
current regulations has been substan¬ 
tial. When the agency receives a re- 
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quest to acknowledge the existence of 
a pending NDA or NADA, two prob¬ 
lems are presented. The first arises be¬ 
cause the existence of the application 
has been considered to be confidential 
commercial information only if it has 
not been otherwise publicly disclosed 
or acknowledged. If the request is sub¬ 
mitted in compliance with the require¬ 
ments of the Freedom of Information 
Act, FDA is legally obligated to supply 
the information if it does not consti¬ 
tute confidential commercial informa¬ 
tion. Thus, literal compliance with the 
law and the regulations might require 
the agency, whenever it received a re¬ 
quest for information about the exis¬ 
tence of an NDA or NADA, at the 
least to inquire of the applicant and 
survey the published literature to de¬ 
termine whether the existence of the 
product has been disclosed or acknowl¬ 
edged, or the application has been dis¬ 
closed. A large number of requests of 
this kind are received by the agency, 
and substantial time is often expended 
in attempting to determine the correct 
response. 

The second problem encountered in 
dealing with requests of this type 
arises in framing a response when 
there is in fact no NDA or NADA on 
file within FDA. The agency cannot, 
in such circumstances, state that no 
application exists because, if it did so, 
requestors would quickly learn that a 
subsequent refusal to answer meant 
that an application did exist. (When a 
request is received asking whether an 
NDA exists, and it does, the agency 
would decline to provide a “substan¬ 
tive'* answer.) FDA is thus placed in 
the awkward position of declining to 
acknowledge whether an application is 
on file, though the absence of such an 
application can hardly be considered 
confidential commercial information 
that is itself exempt from disclosure 
under the Freedom of Information 
Act. ’ 

The ability to acknowledge the exis¬ 
tence of NDA’s or NADA’s would not 
only reduce the expenditure of agency 
time in protecting information which, 
experience has show*n, rarely merits 
protection, but would also carry out 
the Commissioner's desire that the 
public be fully informed about the 
workings of the agency. Of interest 
here is the report by the House Com¬ 
mittee on Interstate and Foreign Com¬ 
merce on the Medical Device Amend¬ 
ments of 1976. 84th Cong., 2d sess., H. 
Rep. No. 94-853 at 51, discussing the 
problem of public participation in 
agency processes in a different con¬ 
text: “The Committee recognizes that 
the best interests of government, in¬ 
dustry and the public are served by 
proper public scrutiny of actions of 
the Food and Drug Administration." 
The Commissioner does not pretend 
that the mere disclosure of the exis¬ 
tence of an NDA or NADA will engen¬ 


der public participation in the FDA’s 
response to that application. However, 
the possibility that an alerted public 
may come forward with helpful con¬ 
cerning a product, e.g., adverse effects 
not reported by the applicant, should 
not be discounted. 

Furthermore, disclosure of the 
status of pending NDA’s and NADA’s 
will provide the public with important 
information about the workings of the 
agency and will facilitate evaluation of 
its performance in carrying out some 
of its most important responsibilities. 
The Commissioner proposes to estab¬ 
lish a public log of NDA’s and 
NADA's, which would record the name 
of the drug (trade and generic), its in¬ 
dications (and, in the case of animal 
drugs, the species), the date submit¬ 
ted, and occurrence (but not details) of 
significant actions by the agency or by 
the applicant, such as the sending of a 
letter identifying deficiencies in the 
application or the filing of the applica¬ 
tion over protest. The log would not 
reveal any trade secret information, 
such as the formulation or method of 
manufacture of the product, nor dis¬ 
close supporting safety or effective¬ 
ness data. 

The Commissioner recognizes that 
this proposal is likely to provoke criti¬ 
cism among manufacturers of new 
drugs and new animal drugs. The 
Commissioner maintains, however, 
that the agency should pursue every 
legitimate, legally available means of 
facilitating public scrutiny of the pro¬ 
cess for approving new drugs and new 
animal drugs. If the existence of an 
NDA or NADA cannot genuinely be 
said to be confidential, it is difficult to 
argue that the status of such an appli¬ 
cation before the regulatory agency 
responsible for its evaluation should 
now be withheld from the public. 
Without question, the status of an ap¬ 
plication before FDA will be of inter¬ 
est to competitors and investors, but 
that status is a product of the regula¬ 
tory system, not the work-product of 
the applicant, and it is confidential 
only because the agency has previous¬ 
ly treated it as such. The Commission¬ 
er believes that this policy should be, 
and lawfully may be, revised. 

The Commissioner notes that the 
exemption to the Freedom of Informa¬ 
tion Act relied upon by the current 
regulations to permit nondisclosure of 
the existence of NDA’s and NADA’s is 
permissive, not mandatory. (See cases 
previously cited.) It is true that FDA 
employees are prohibited, by both the 
act (21 U.S.C. 331(j)) and the Federal 
criminal code (18 U.S.C. 1905) from 
disclosing trade secret information to 
a member of the public. The current 
regulations, however, are not based on 
a prohibition against the release of 
trade secrets but instead rest on the 
second clause of the Freedom of Infor¬ 
mation Act’s (b)(4) exemption, which 


covers “confidential commercial infor¬ 
mation." There is no statutory prohi¬ 
bition against disclosure of confiden¬ 
tial commerical information, and the 
Commissioner may lawfully disclose 
such information that he might, under 
the Freedom of Information Act, have 
discretion to withhold. 

2. Device premarket approval appli¬ 
cations and 51 Oik) notices. The Medi¬ 
cal Device Amendments of 1976 re¬ 
quire a manufacturer to notify FDA, 
at least 90 days before marketing, of 
its intent to begin commercial distribu¬ 
tion of medical devices to be marketed 
for the first time after May 28, 1976 
(section 510(k) of the act (21 U.S.C. 
360(k))). A premarket notice is re¬ 
quired to contain sufficient informa¬ 
tion about the device to allow FDA to 
determine whether the device must re¬ 
ceive approval by the agency before it 
can be marketed. If the device is one 
which requires premarket approval 
(Class III devices), the manufacturer 
or distributor may file an application 
for such approval. That application, 
like an NDA or NADA, must contain 
information concerning the device's 
safety and effectiveness. (See section 
515(c) of the act (21 U.S.C. 360e(c)).) 
The Medical Device Amendments of 
1976 also provide for an alternative 
mode of premarketing approval of a 
Class III device, known as a product 
development protocol. (See section 
515(f) of the act (21 U.S.C. 360e(f)).) A 
PDP is a mechanism by which the de¬ 
veloper of a device secures FDA agree¬ 
ment in advance on a plan for develop¬ 
ment and testing to obtain the infor¬ 
mation necessary to demonstrate 
safety and effectiveness and to secure 
agency approval of the results as test¬ 
ing progresses. If clinical testing is 
completed in accordance with the 
product development protocol, the 
manufacturer may reasonably expect 
approval of the device for marketing. 

The agency has not previously estab¬ 
lished a policy respecting the disclosa- 
bility of the existence or status of 
device premarket approval applica¬ 
tions or for PDP’s. The Commissioner 
perceives, however, no reasons why 
the policy he is proposing for NDA’s 
and NADA's should not be equally ap¬ 
plicable to device premarket approval 
applications and PDP’s. Indeed, the 
reasons for disclosure of the existence 
and status of these applications are 
even more compelling because they 
are reviewed by advisory committees, 
w T hich are required by law to hold 
most proceedings in public sessions 
and to have published meeting agen¬ 
das, and because interested persons 
other than applicants are authorized 
to challenge the approval of premar¬ 
ket approval applications. (See section 
515 (c)(2) and (d)(3) of the act (21 
U.S.C. 360e (c)(2), (d)(3)); Federal Ad¬ 
visory Committee Act (5 U.S.C. App. 
I).) Moreover, some derices for which 
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premarket approval will be required 
are already on the market, and the 
regulations placing them in class III, 
the premarket approval category, obvi¬ 
ously will be public knowledge. 

Accordingly, the Commissioner is 
proposing that these revised regula¬ 
tions govern disclosure of the exis¬ 
tence and status of premarket approv¬ 
al applications as well as NDA’s and 
NADA's. The Commissioner also has 
tentatively concluded that the same 
policy should apply to PDP’s as well. 
He recognizes, however, that a strong¬ 
er argument might be made for the 
confidential status of PDP’s than for 
NDA’s and NADA’s and device pre¬ 
market approval applications, which 
reach the ’agency when development 
and testing of a product have been 
largely completed. A PDP will be re¬ 
ceived by, and thus its existence will 
be known to, the agency at a much 
earlier stage of the process, perhaps 
long before a manufacturer’s intention 
to develop the device has been dis¬ 
closed to any outside person. There¬ 
fore, the Commissioner specifically in¬ 
vites comments on the question 
whether the proposed policy of dis¬ 
closing the existence and status of 
NDA’s, NADA’s, and device premarket 
approval applications should be ex¬ 
tended to PDP's as well. 

3. Device section 510(k ) notices. In 
the proposed device establishment reg¬ 
istration regulations published in the 
Federal Register of September 3, 
1976 (41 FR 37458 (proposed 21 CFR 

807.95) ), the Commissioner announced 
a procedure under which the existence 
and status of premarket notification 
submissions made under section 510<k) 
of the act would be kept confidential 
by FDA only if the person submitting 
the notice certified that his intention 
to market the device had not other¬ 
wise been disclosed. Final regulations 
embodying and clarifying this policy 
were issued in the Federal Register of 
August 23. 1977 (42 FR 42520 (21 CFR 

807.95) ). accompanied by a statement 
in the preamble that this policy was 
under consideration in connection 
with the agency’s broader evaluation 
if its policies respecting disclosure of 
product applications generally. 

In this document, the Commissioner 
is proposing to modify this policy to 
permit the disclosure, in response to a 
public request pursuant to the Free¬ 
dom of Information Act (and 21 CFR 
Part 20), of the receipt and existence 
of 510(k) notices. Experience under 
the agency’s current policy has per¬ 
suaded the Commissioner that it en¬ 
courages marketers of devices to claim 
confidentiality when the basis for 
such a claim is tenuous, that it results 
in confidential treatment for notices 
submitted far in advance of marketing 
for an indeterminate period substan¬ 
tially exceeding the statutory mini¬ 
mum of 90 days, and that it imposes 


excessive burdens on the agency to 
protect the confidentiality of informa¬ 
tion—a manufacturer’s intent to 
market a device—that usually is not 
truly confidential. The agency has 
confronted difficulties in implement¬ 
ing this policy similiar to those it has 
had in implementing the current regu¬ 
lations governing the disclosability of 
NDA’s and NADA’s. The policy has 
forced the agency to decline to ac¬ 
knowledge that it has not received 
510(k) notices in order to protect the 
asserted confidentiality of marketing 
plans reflected by the notices it has re¬ 
ceived. On several occasions the 
agency has declined to disclose the ex¬ 
istence of a 510(k) notice for a device, 
only later to discover that the manu¬ 
facturer had already revealed inten¬ 
tion to market it in advertising or by 
soliciting orders. 

The Commissioner believes that the 
occasions on which a manufacturer’s 
intention to market a device will still 
be confidential at the time a 510(k) 
notice is submitted to the agency will 
be far exceeded by the number of oc¬ 
casions in which such intention will 
have been disclosed to some third 
person. Even assuming that there will 
be cases in which a manufacturer’s 
marketing intention will have re¬ 
mained confidential, the Commission¬ 
er questions whether it is appropriate 
to expend public funds to protect this 
interest. He points out that the exis¬ 
tence of a 510(k) notice is not a trade 
secret, although it may in some few in¬ 
stances represent confidential com¬ 
mercial information, which the agency 
may or may not disclose. The Commis¬ 
sioner specifically invites comment on 
the frequency with which such infor¬ 
mation is likely to be confidential, and 
on the feasibility of maintaining a 
policy that permits its disclosure gen¬ 
erally, but permits individual manu¬ 
facturers to affirm—or perhaps dem¬ 
onstrate—its confidentiality. 

4. Applications for investigational 
exemptions. The categories of product- 
related applications and notices whose 
disclosability is addressed by this pro¬ 
posal include investigational notices 
for new drugs, new animals drugs, and 
medical devices. Sections 505(i), 
507(d), 512(j), and 520(g) of the act (21 
U.S.C. 355(i), 357(d), 360b(j), and 

360j(g)) permit the Commissioner to 
exempt a new drug, or new animal 
drug, or investigational medical device 
from requirements of the statute that 
would otherwise preclude its lawful 
shipment in commerce, in order that 
the product may be used in clinical in¬ 
vestigation for the purposes of obtain¬ 
ing evidence about its safety or effec¬ 
tiveness. 

Ordinarily, an IND (or similar 
notice) is first submitted when a man¬ 
ufacturer or other sponsor of a drug 
wishes to begin clinical testing in 
humans, and remains on file with the 


agency at least until an NDA for the 
drug is approved. The existence of an 
IND for a drug is evidence, albeit not 
conclusive, that human testing is 
being undertaken, and it may indicate 
the fact that a manufacturer intends 
eventually to seek marketing approval. 
The agency has historically .treated 
the existence of IND’s and INAD’s as 
confidential, unless the existence of 
the drug has otherwise been acknowl¬ 
edged or disclosed, on the assumption 
that a manufacturer’s intention to de¬ 
velop and to seek marketing approval 
for the drug is confidential commer¬ 
cial information. (See 21 CFR 312.5(a) 
and 514.11.) The Commissioner pro¬ 
posed, in the Federal Register of 
August 20, 1976 (41 FR 35304), to 
adopt the same policy for IDE’s. 

The agency’s experience has increas¬ 
ingly suggested that this premise for 
confidentiality of applications for in¬ 
vestigational exemptions is no longer 
valid, if indeed it ever was. The Com¬ 
missioner believes that the existence 
of most of the drugs currently covered 
by commercial IND’s or INAD’s is 
likely to be knowm by some persons 
other than the sponsors of the investi¬ 
gations. Disclosure occurs because 
many drugs covered by IND’s or 
INAD’s on file with FDA are already 
introduced or being evaluated in one 
or more foreign countries. In addition, 
manufacturers often advise stockhold¬ 
ers, lending Institutions, or investment 
advisors about products in develop¬ 
ment or under study. Moreover, a 
large number of IND’s and INAD’s 
cover investigations sponsored by in¬ 
vestigators who are practicing physi¬ 
cians or veterinarians or university re¬ 
searchers. and are not designed to lead 
to or support eventual commercializa¬ 
tion of the product. 

Accordingly, the Commissioner is 
proposing to amend the regulations to 
permit the agency to disclose the exis¬ 
tence of an IND or INAD, in response 
to a proper inquiry from a member of 
the public under the Freedom of In¬ 
formation Act. He believes that such 
disclosure will contribute to under¬ 
standing of the agency’s role in over¬ 
seeing clinical research and improve 
knowledge about investigations on¬ 
going in the scientific community. 
Such a development could contribute 
to a more efficient allocation of re¬ 
sources for drug development by dis¬ 
couraging redundant research. The 
Commissioner has no reason to believe 
that the same considerations do not 
apply in the case of applications for 
investigational exemptions for medical 
devices, and the proposal therefore ap¬ 
plies to IDE’s as w'ell, including IDE’s 
governing intraocular lenses, which 
were the subject of regulations pub¬ 
lished in the Federal Register of No¬ 
vember 11, 1977 (42 FR 58874). 

The proposal would not change the 
confidential status of the existence of 
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IND’s, INAD’s, or IDE’s submitted to 
FDA by the Department of Defense or 
any other agency or institution con¬ 
cerned with national security; these 
are properly classified as confidential 
for reasons of national security, and 
their existence may therefore be with¬ 
held from public disclosure under the 
first exemption to the Freedom of In¬ 
formation Act (5 U.S.C. 552(b)(1)). 

The Commissioner recognizes that 
this feature of the proposed changes 
in FDA’s regulations may be the most 
controversial. He expects to receive 
comments contending that disclosure 
of the existence of IND’s and other in¬ 
vestigational notices will permit manu¬ 
facturers to take unfair advantage of 
knowledge about what products their 
competitors are developing and test¬ 
ing. The Commissioner emphasizes 
that this proposal would not result in 
the disclosure of any information 
about the composition, methods of 
manufacture, or modes of testing of 
any product if that information is law¬ 
fully exempt from disclosure under 
the current regulations. The proposal 
would simply permit the Commission¬ 
er to respond honestly to inquiries 
about the existence of investigational 
notices on file with the agency. The 
Commissioner does not contemplate 
that FDA would maintain a public log 
of IND’s, INAD’s, or IDE’s, which are 
far more numerous than applications 
for marketing approval. 

Furthermore, because the proposal 
is controversial, the Commissioner is 
particularly interested in receiving 
carefully reasoned, well-documented 
comments on its desirability and likely 
impact. Interested persons are invited 
to give special attention to the correct¬ 
ness of the factual premise of the cur¬ 
rent regulations—which treat IND’s 
and INAD’s as confidential—as well as 
to the factual and policy underpin¬ 
nings of this proposal. Bald assertions 
that the proposal is unlawful or will 
destroy economic incentives to develop 
new drugs, animal drugs, and medical 
devices will be discounted in direct 
proportion to their generality. 

Accordingly, under the Federal 
Food. Drug, and Cosmetic Act (sec¬ 
tions 301(j), 505, 507. 512, 515. 520, 
701(a), 52 Stat. 1042 as amended. 1052- 
1053 as amended, 1055, 59 Stat. 463 as 
amended, 82 Stat. 343-351, 90 Stat. 
552-559, 565-574 (21 U.S.C. 331(j), 355, 
357. 360b, 360e, 360j, 371(a))), the 
Public Health Service Act (sec. 1 et 
seq., 58 Stat. 682 et seq. as amended 
(42 U.S.C. 201 et seq.)) and the Free¬ 
dom of Information Act (5 U.S.C. 552) 
and under authority delegated to him 
(21 CFR 5.1), the Commissioner pro¬ 
poses that Chapter I of Title 21 of the 
Code of Federal Regulations be 
amended as follows: 

PART 312—NEW DRUGS FOR 
INVESTIGATIONAL USE 

1. In Part 312, by revising § 312.5(a) 
to read as follows: 


§312.5 Confidentiality of data and infor¬ 
mation in an investigational new drug 
notice (IND). 

(a) The existence of an IND notice 
will be disclosed by the Food and Drug 
Administration to the public upon re¬ 
quest. 

• • • • • 


PART 314—NEW DRUG 
APPLICATIONS 

2. In Part 314, by revising §314.14 

(b), (c), and (d) to read as follows: 

§314.14 Confidentiality of data and infor¬ 
mation in new drug application (NDA) 
file. 


• • • • • 

(b) The existence of an NDA file will 
be disclosed to the public upon re¬ 
quest. The Director of the Bureau of 
Drugs will maintain a list available for 
public disclosure of pending NDA's 
and their status. 

(c) Before an approval letter has 
been sent, no data or information in 
an NDA file which have not been pub¬ 
licly disclosed or acknowledged are 
available for public disclosure by the 
Food and Drug Administration. 

(d) The Commissioner may, in his 
discretion, disclose a summary of such 
selected portions of the safety and ef¬ 
fectiveness data as are appropriate for 
public consideration of a specific pend¬ 
ing issue, e.g., at an open session of a 
Food and Drug Administration adviso¬ 
ry committee or pursuant to an ex¬ 
change of important regulatory infor¬ 
mation with a foreign government. 

• • • • • 


PART 431—CERTIFICATION OF 
ANTIBIOTIC DRUGS 

3. Part 431 is amended by revising 
§ 431.70, to read as follows: 

§ 431.70 Confidentiality of data and infor¬ 
mation in an investigational new drug 
notice for an antibiotic drug. 

(a) The existence of an IND notice 
for an antibiotic drug will be disclosed 
by the Food and Drug Administration 
to the public upon request. 

(b) The existence of an antibiotic 
drug file will be disclosed by the Food 
and Drug Administration to the public 
upon request. The Director of the 
Bureau of Drugs will maintain a list 
available for public disclosure of pend¬ 
ing Forms 5 and their status. 

(c) Before a Form 5 is approved, no 
data or information in an antibiotic 
drug file which have not been publicly 
disclosed or acknowledged are avail¬ 
able for public disclosure by the Food 
and Drug Administration. 


(d) The Commissioner may, in his 
discretion, disclose a summary of such 
selected portions of the safety and ef¬ 
fectiveness data as are appropriate for 
public consideration of a specific pend¬ 
ing issue, e.g., at an open session of a 
Food and Drug Administration adviso¬ 
ry committee or pursuant to an ex¬ 
change of important regulatory infor¬ 
mation with a foreign government. 


PART 514—NEW ANIMAL DRUG 
APPLICATIONS 

4. Part 514 is amended: 
a. By revising §514.11 (b), (c). and 
(d) to read as follows: 

§514.11 Confidentiality of data and infor¬ 
mation in a new drug application file. 


(b) The existence of an NADA file 
will be disclosed by the Food and Drug 
Administration to the public upon re¬ 
quest. The Director of the Bureau of 
Veterinary Medicine will maintain a 
list available for public disclosure of 
pending NADA’s and their status. 

(c) Before an approval has been pub¬ 
lished in the Federal Register, no 
data or information in an NADA file 
which have not been publicly dislosed 
or acknowledged are available for 
public disclosure by the Food and 
Drug Administration. 

(d) The Commissioner may. in his 
discretion, disclose a summary of such 
selected portions of the safety and ef¬ 
fectiveness data as are appropriate for 
public consideration of a specific pend¬ 
ing issue, e.g., at an open session of a 
Food and Drug Administration adviso¬ 
ry committee or pursuant to an ex¬ 
change of important regulatory infor¬ 
mation with a foreign government. 

b. By revising § 514.12(a) to read as 
follows: 

§514.12 Confidentiality of data and infor¬ 
mation in an investigational new 
animal drug notice (INAD). 

(a) The existence of an INAD notice 
will be disclosed by the Food and Drug 
Administration to the public upon re¬ 
quest. 

• • • • • 


PART 601—LICENSING 

5. Part 601 is amended: 
a. By revising § 601.50(a) to read as 
follows: 

§601.50 Confidentiality of data and infor¬ 
mation in an investigational new drug 
notice for a biological product 

(a) The existence of an IND notice 
for a biological product will be dis¬ 
closed by the Food and Drug Adminis¬ 
tration to the public upon request. 
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b. By revising §601.51 (b). (c). and 
(d) to read as follows: 

§601.51 Confidentiality of data and infor¬ 
mation in applications for establish¬ 
ment and product licenses. 


(b) The existence of a biological 
product file will be disclosed by the 
Pood and Drug Administration to the 
public upon request. The Director of 
the Bureau of Biologies will maintain 
a list available for public disclosure of 
pending biological product license ap¬ 
plications and their status. 

(c) Before a license has been issued, 
no data or information in a biological 
product file which have not been pub¬ 
licly disclosed or acknowledged are 
available for public disclosure by the 
Food and Drug Administration. 

(d) The Commissioner may. in his 
discretion, disclose a summary of such 
selected portions of the safety and ef¬ 
fectiveness data as are appropriate for 
public consideration of a specific pend¬ 
ing issue, e.g., at an open session of a 
Pood and Drug Administration adviso¬ 
ry committee or pursuant to an ex¬ 
change of important regulatory infor¬ 
mation with a foreign government. 


PART 807—ESTABLISHMENT REGIS- 

TRATION FOR MANUFACTURERS 

OF DEVICES 

6. Part 807 is amended by revising 
§ 807.95, to read as follows: 

§ 807.95 Confidentiality of information. 

(a) The existence of a premarket no¬ 
tification submission under Part 807 
will be disclosed by the Pood and Drug 
Administration to the public upon re¬ 
quest. 

(b) Unless exempt from public dis¬ 
closure in accordance with Part 20 of 
this chapter, data or information sub¬ 
mitted with, or incorporated by refer¬ 
ence in, a premarket notification sub¬ 
mission (other than safety and effec¬ 
tiveness data that have not been dis¬ 
closed to the public) shall be available 
for disclosure by the Pood and Drug 
Administration after a premarket noti¬ 
fication submission under Part 807 is 
submitted. Upon final classification, 
data and information relating to 
safety and effectiveness of a device 
classified in class I (general controls) 
or class II (performance standards) 
shall be available for public disclosure. 
Data and information relating to 
safety and effectiveness of a device 
classified in class III (premarket ap¬ 
proval) that have not been released to 
the public shall be retained as confi¬ 
dential unless such data and informa¬ 
tion become available lor release to 


the public under § 860.5(d) or other 
provisions of this chapter. 

7. By adding new Part 814 to read as 
follows: 

PART 814—PREMARKET APPROVAL 


Subpart A—General Provisions 

§ 814.9 Confidentiality of information. 

(a) The existence of an application 
for premarket approval will be dis¬ 
closed by the Food and Drug Adminis¬ 
tration to the public upon request. 
The Director of the Bureau of Medical 
Devices will maintain a list available 
for public disclosure of pending appli¬ 
cations and their status. 

(b) [Reserved.] 

Subpart B—[Reserved] 

Interested persons may, on or before 
May 30. 1978, submit to the hearing 
Clerk (HFC-20). Pood and Drug Ad¬ 
ministration, Room 4-65. 5600 Fishers 
Lane, Rockville. Md. 20857, written 
comments regarding this proposal. 
Pour copies of all comments shall be 
submitted, except that individuals 
may submit single copies of comments, 
and shall be identified with the Hear¬ 
ing Clerk docket number found in 
brackets in the heading of this docu¬ 
ment. Received comments may be seen 
in the above office between the hours 
of 9 a.m. and 4 p.m., Monday through 
Friday. 

Dated: March 21. 1978. 

Donald Kennedy, 
Commissioner of Food and Drugs. 

[FR Doc. 78-7923 Piled 3-27-78; 8:45 am] 


[4110-03] 

[21 CFR Parts 182, 184, 186] 

[Docket No. 78N-0013] 

SULFURIC ACID, AND AMMONIUM, 
CALCIUM, POTASSIUM AND 
SODIUM SULFATES 

Proposed Affirmation of GRAS Status 
as Direct and Indirect Human Food 
Ingredients 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Proposed rule. 

SUMMARY: This is a proposal to 
affirm the generally recognized as safe 
(GRAS) status of sulfuric acid, and 
ammonium, calcium, potassium, and 
sodium sulfates as direct and/or indi¬ 


rect human food ingredients. The 
safety of these ingredients has been 
evaluated pursuant to the comprehen¬ 
sive safety review being conducted by 
the agency. The proposal would list 
the ingredients as food substances af¬ 
firmed as GRAS. 

DATE: Comments by May 30, 1978. 

ADDRESS: Written comments (pref¬ 
erably in quadruplicate) on this pro¬ 
posal may be sent to the Hearing 
Clerk (HFC-20), Food and Drug Ad¬ 
ministration. Room 4-65, 5600 Fishers 
Lane. Rockville, Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Corbin I. Miles, Bureau of Foods 

(HFF-335), Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation, and Welfare. 200 C Street 

SW.. Washington, D.C. 20204. 202- 

472-4750. 

SUPPLEMENTARY INFORMATION: 
The Food and Drug Administration is 
conducting a comprehensive study of 
human food ingredients classified as 
GRAS or subject to a prior sanction. 
The Commissioner of Food and Drugs 
has Issued several notices and pro¬ 
posed regulations, published in the 
Federal Register of July 26, 1973 (38 
FR 20040) initiating this review. Pur¬ 
suant to this review, the safety of sul¬ 
furic acid, ammonium sulfate, calcium 
sulfate, potassium sulfate, and sodium 
sulfate has been evaluated. In accor- 
danc e wi th the provisions of § 170.35 
(21 CFR 170.35), the Commissioner 
proposes to affirm the GRAS status of 
these ingedients. 

Sulfuric acid is a clear, colorless, cor¬ 
rosive, oily liquid. It is prepared by 
reacting sulfur dioxide with oxygen 
and mixing the resultant sulfur triox¬ 
ide with water, or by reacting nitric 
oxide with oxygen and reacting the re¬ 
sultant nitrogen dioxide with sulfur 
dioxide and water. Sulfuric acid is 
listed in § 182.1095 (21 CFR 182.1095) 
as GRAS for use in food as a multiple 
purpose food substance, pursuant to 
regulations published in the Federal 
Register of January 31. 1961 (26 FR 
938) and in § 182.90 as GRAS for use 
in paper and paperboard food-packag¬ 
ing materials, pursuant to regulations 
published in the Federal Register of 
June 17. 1961 (26 FR 5421). Sulfuric 
acid is also authorized for use in 
starch modification (21 CFR 172.892). 

Ammonium sulfate occurs naturally, 
but is prepared synthetically by neu¬ 
tralization of sulfuric acid with ammo¬ 
nium hydroxide. It is listed in 
§ 182.1143 as GRAS for use in food as 
a multiple purpose food substance, 
pursuant to regulations published in 
the Federal Register of January 31. 
1961 (26 FR 938). 

Calcium sulfate occurs naturally, 
but is prepared synthetically by com¬ 
plete dehydration of gypsum, below 
300 c C, in an electric oven. It is listed 


FEDERAL REGISTER, VOL 43, NO. 60—TUESDAY, MARCH, 28, 1978 






PROPOSED RULES 


12875 


in § 182.5230 as GRAS for use in food 
as a nutrient and/or dietary supple¬ 
ment, pursuant to regulations pub¬ 
lished in the Federal Register of Jan¬ 
uary 31, 1961 (26 FR 938) and in 
§ 182.90 as GRAS for use in paper and 
paperboard food-packaging materials, 
pursuant to regulations published in 
the Federal Register of June 17, 1961 
(26 FR 5421). Under Federal standards 
of identity, it is listed along with other 
calcium salts for us e in c heeses and re¬ 
lated products (21 CFR Part 133), in 
frozen desserts (21 CFR Part 135), in 
bakery products (21 CFR Part 136), in 
cereal flour and related products (21 
CFR Part 137), in macaroni and 
noodle products (21 CFR Part 139), in 
fruit butters, jellies, preserves, and re¬ 
lated products (21 CFR Part 150), and 
in canned tomatoes (21 CFR Part 155). 

Potassium sulfate occurs naturally, 
but is prepared synthetically by neu¬ 
tralization of sulfuric acid with potas¬ 
sium hydroxide or potassium carbon¬ 
ate. It is listed in § 182.1643 as GRAS 
for use in food as a multiple purpose 
food substance, pursuant to regula¬ 
tions published in the Federal Regis¬ 
ter of January 31, 1961 (26 FR 938). 

Sodium sulfate occurs naturally, but 
is prepared synthetically by neutral¬ 
ization of sulfuric acid with sodium 
hydroxide. It is listed in § 182.90 as 
GRAS for use in paper and paper- 
board food-packaging materials, pur¬ 
suant to regulations published in the 
Federal Register of June 17, 1961 (26 
FR 5421) and in § 182.70 as GRAS for 
use in cotton and cotton fabric food¬ 
packaging materials, pursuant to regu¬ 
lations published in the Federal Reg¬ 
ister of June 10, 1961 (26 FR 5224). 

There are also uses of the sulfates 
which are regulated as food additives. 
Sodium sulfate is listed in § 172.615 for 
use in chewing gum base, and in 
§ 173.310 for use as a boiler water addi¬ 
tive. Sulfuric acid, and ammonium, po¬ 
tassium and sodium sulfates are per¬ 
mitted in the manufacture of caramel 
(§73.85), and ammonium sulfate and 
sodium sulfate are listed in § 177.1200 
as components of cellophane. 

A representative cross section of 
food manufacturers was surveyed to 
determine the specific foods in which 
sulfuric acid, and ammonium, calcium, 
potassium, and sodium sulfates were 
used and the levels of usage. Informa¬ 
tion from surveys of consumer con¬ 
sumption was obtained and combined 
with the manufacturing information 
to obtain an estimate of consumer ex¬ 
posure to these substances. The ap¬ 
proximate amounts of these materials 
used in food in 1970 are reported to be: 
Sulfuric acid, 21 million pounds; am¬ 
monium sulfate, 3 million pounds; cal¬ 
cium sulfate, 26 million pounds; and 
potassium sulfate, 68,000 pounds. Fig¬ 
ures for sodium sulfate are not avail¬ 
able. 

Sulfuric acid, and ammonium, cal¬ 
cium, potassium, and sodium sulfates 


have been the subject of a search of 
the scientific literature from 1920 to 
the present. The criteria used in the 
search were chosen to discover any ar¬ 
ticles that considered (1) chemical tox¬ 
icity, (2) occupational hazards, (3) me¬ 
tabolism, (4) reaction products, (5) 
degradation products. (6) any reported 
carcinogenicity, teratogenicity, or mu¬ 
tagenicity, (7) dose response, (8) repro¬ 
ductive effects, (9) histology. (10) em¬ 
bryology. (11) behavioral effects, (12) 
detection, and (13) processing. A total 
of 528 abstracts on sulfates was re¬ 
viewed, and 53 particularly pertinent 
reports have been summarized in a sci¬ 
entific literature review. 

The scientific literature review 
shows, among other studies, the fol¬ 
lowing information as summarized in 
the report of the Select Committee on 
GRAS Substances (hereinafter re¬ 
ferred to as the Select Committee), se¬ 
lected by the Life Sciences Research 
Office of the Federation of American 
Societies for Experimental Biology: 

Inorganic sulfates are naturally present in 
most foods. The sulfur of the organic com¬ 
pounds present in food, such as the amino 
acids cystine, cysteine, and methionine, is 
normally metabolized to sulfate and excret¬ 
ed as inorganic sulfate or as the so-called 
ethereal sulphates which result from the 
detoxication of phenols by conjugation with 
sulfuric acid. 

Inorganic sulfate (sodium sulfate) is incor¬ 
porated into mucopolysaccharides In the 
rat. into mucopolysaccharides of the cornea 
and sclera, and into methionine and cystine 
in the lens of the rabbit. In the rat, normal 
gut flora is necessary for its incorporation 
into amino acids. Ammonium sulfate treat¬ 
ment is capable of activating a variety of 
enzyme systems in vitro including DNA-de- 
pendent RNA polymerase of isolated rat 
liver. On the other hand, several enzyme 
systems are inhibited in vitro by sulfate 
(ammonium sulfate or sodium sulfate), in¬ 
cluding pancreatic ribonuclease A. 

Sulfates are not rapidly absorbed from 
the gastrointestinal tract. After 4 hours, 
about 70 percent of a 2.8 g per kg oral dose 
of sodium sulfate remained unabsorbed in 
the rat. but more than 80 percent of oral 
doses ranging from 0.35 to 2.0 g per kg was 
excreted in 24 hours, about three-fourths of 
it in the urine. Similar results were observed 
in mice and dogs. 

Between 67 and 84 percent of parenterally 
administered sodium sulfate was excreted in 
the urine of rats and rabbits within 24 
hours. In the rat. an additional 10 percent 
was excreted in the bile and 4 percent In 
bile-free feces. Less than 10 percent of the 
administered dose remained in the body 
after 24 hours. Another 5 percent was lost 
in the next four days. In dogs, the rate of 
sulfate excretion exceeded that for sodium 
when sodium sulfate was infused and these 
rates were more than 20 times greater than 
for sodium chloride, implying that there is 
little or no mechanism for sulfate retention. 

Oral administration of sodium *S-sulfate 
to man resulted in increasing plasma levels 
of the sulfate during the first hour, fol¬ 
lowed by a slow decline after 6 hours; sever¬ 
al days were required for the sulfate to be 
completely exchanged. Studies on the re¬ 
sorption of isotonic sodium sulfate from li¬ 


gated small intestine of rabbits and rats in¬ 
dicated that sulfate resorption is diffusion 
controlled. 

Inorganic sulfate was concentrated in 
bone and bone marrow within 24 hours 
after intraperitoneal administration to rats. 
It was eliminated rapidly from blood, liver, 
and brain, but only slowly from bone and 
bone marrow. Five days after administra¬ 
tion. bone and marrow sulfate concentra¬ 
tions had not completely exchanged. 
Singher and Marinelli gave young adult rats 
sodium *»S-sulfate intraperitoneally and sac¬ 
rificed them 14 to 16 hours later. The rela¬ 
tive radioactivity of the tissues in decreasing 
order was bone marrow, bone matrix, 
kidney, lymph nodes, thymus, hair, spleen, 
liver, and brain. 

An increase In urinary acidity and ammo¬ 
nia concentration, resulted from the intra¬ 
venous administration of sodium sulfate 
(dosage about 700 mg per kg body weight) 
to humans. Urinary acidity and phosphate 
excretion increased in patients following in¬ 
gestion of ammonium sulfate at a dosage of 
about 333 mg per kg of body weight. 

The oral LD W of ammonium sulfate in the 
rat was 3,000 to 4.000 mg per kg body weight 
and of sulfuric acid. 2.140 mg per kg. The in¬ 
traperitoneal LD m of sodium sulfate in the 
mouse was 3,337 mg per kg and the lowest 
subcutaneous lethal dose of potassium sul¬ 
fate in the guinea pig. 3.000 mg per kg. 

Various sulfate salts added to diets of ani¬ 
mals and man resulted in a variety of ef¬ 
fects. For example, supplements of sodium 
sulfate at levels up to 0.1 percent of the diet 
of chicks for eight weeks caused an in¬ 
creased weight gam. In a similar study, 
levels of sodium sulfate up to two percent in 
the diet of rats did not cause increased 
weight gain. Sheep fed for 12 days on diets 
supplemented with sodium sulfate, ammoni¬ 
um sulfate, or sulfuric acid, at levels suffi¬ 
cient to supply one percent sulfur to the 
feed dry matter, showed retarded growth. A 
group of eight sheep was fed for 20 days on 
a diet containing about 16 g of sulfuric acid 
per day. This was administered as 80 ml of a 
four normal sulfuric acid solution per kg of 
grass pellets. Voluntary feed intake was re¬ 
duced to 70 percent of the controls and live 
weight gain was correspondingly reduced. In 
man, administering ammonium sulfate or 
sodium sulfate by stomach tube at high con¬ 
centrations (up to 1.3 percent) over a period 
of 10 to 30 minutes slowed gastric emptying 
but at lower concentrations sodium sulfate 
increased emptying rate. 

No tumors resulted when mice were ad¬ 
ministered subcutaneously 0.25 ml of a 10 
percent aqueous solution of sodium sulfate 
(about 0.8 g per kg of body weight) six times 
weekly for 15.5 months or when rabbits 
were administered orally 0.1 to 0.7 g of am¬ 
monium sulfate per kg of body weight, dis¬ 
solved in 50 to 100 ml of water, twice daily 
for 13 months. 

The Select Committee has not found any 
reports of investigations on the mutagenic, 
teratogenic or allergenic properties of the 
sulfates or sulfuric acid. 

It is noteworthy that the Food Chemicals 
Codex limits the selenium content of the 
food grade sulfates to 30 ppm. It is estab¬ 
lished that selenium is a dietary essential 
for several animal species at a level of ap¬ 
proximately 0.1 g per g of diet, a concentra¬ 
tion present in the average mixed American 
diet, but a "recommended daily allowance 
cannot be established as yet" for man. Ac¬ 
cording to the critical review of Frost and a 
report of a WHO Expert Committee the tol- 
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eranee for selenium has not been estab¬ 
lished for man and the possible role of sele¬ 
nium as a carcinogen or as an Inhibitor of 
carcinogenesis has not been elucidated. 
When these questions are resolved, or if the 
selenium content of food should become a 
problem, it would be expected that the cur¬ 
rent Pood Chemicals Codex limitations re¬ 
lating to the selenium content of the sul¬ 
fates. as well as other food grade sub¬ 
stances. would be re-examined for adequacy. 

All the available information on sul¬ 
furic acid, and ammonium, calcium, 
potassium, and sodium sulfates has 
been carefully evaluated by qualified 
scientists of the Select Committee. It 
is the opinion of the Select Committee 
that: 

Sulfates are natural constituents of foods 
and normal products of sulfur metabolism 
in animals. In much of the published litera¬ 
ture. toxicity evaluation of the sulfates has 
not been the primary objective of the work 
conducted, but it is evident that the toxic 
manifestations following oral administra¬ 
tion of the sulfates considered in this report 
appear only at levels that are many times 
greater than those to which man is exposed 
in his daily diet. 

It is the conclusion of the Select 
Committee that there is no evidence in 
the available information on sulfuric 
acid, and on ammonium, calcium, po¬ 
tassium, and sodium sulfates that 
demonstrates, or suggests reasonable 
grounds to suspect, a hazard to the 
public when they are used at levels 
that are now current or that might 


reasonably be expected in the future. 
Based upon his own evaluation of all 
available information on sulfuric acid, 
and on ammonium, calcium, potas¬ 
sium. and sodium sulfates (including 
mutagenic evaluations of calcium sul¬ 
fate which were not available when 
the Select Committee formed its con¬ 
clusion), the Commissioner concurs 
with this conclusion. The Commission¬ 
er therfore concludes that no change 
in the current GRAS status of these 
ingredients is justified. 

Other sulfates, such as aluminum, 
copper, iron, magnesium, manganese 
and zinc, are permitted in food but are 
not included in this proposal. Their 
status, based on a safety review, will 
be addressed in future proposals relat¬ 
ing to the specific cation. 

The food additive uses cited earlier 
in this document for sulfuric acid, or 
ammonium, calcium, potassium, and 
sodium sulfates are not affected by 
this proposed action. 

Copies of the scientific literature 
review on sulfates, mutagenic evalua¬ 
tion of ammonium and calcium sul¬ 
fates, a teratogenic evaluation of cal¬ 
cium sulfate, and the report of the 
Select Committee are available for 
review at the office of the Hearing 
Clerk, Rm. 4-65, Food and Drug Ad¬ 
ministration, 5600 Fishers Lane, Rock¬ 
ville, Md. 20857, and may be purchased 
from the National Technical Informa¬ 
tion Service. 5285 Port Royal Rd.. 
Springfield, Va. 22151. as follows: 


Title 

Order No. 

Price code 

Price 1 

Sulfates (scientific literature review)___... 

... PB-221-234_ 

_ A06 

$6.00 

Ammonium sulfate (mutagenic evaluation) 

... PB-245-506/AS. 

. A03 

4.50 

Calcium sulfate (mutagenic evaluation)™...... 

™ PB-245-481 /AS — 

_ A03 

4.50 

Calcium sulfate (teratogenic evaluation)......™ 

... PB-234-873/AS™.. 

_ A03 

4.50 

8ulfuric acid and sulfates (Select Committee report). 

PB-262-652/AS. 

.™ A02 

4.00 


1 Price subject to change. 

This proposed action does not affect 
the present use of sulfuric acid, and 
ammonium, calcium, potassium, and 
sodium sulfates for pet food or animal 
feed. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 201(s), 
409. 701(a), 52 Stat. 1055. 72 Stat. 
1784-1788 as amended (21 U.S.C. 
321(s). 348, 371(a)) and under author¬ 
ity delegated to him (21 CFR 5.1), the 
Commissioner proposes that Parts 182, 
184, and 186 be amended as follows: 

PART 182—SUBSTANCES GENERALLY 
RECOGNIZED AS SAFE 

§182.70 [Amended) 

la. In § 182.70 Substances migrating 
from cotton and cotton fabrics used in 
dry food packaging by deleting the 
entry for “Sodium sulfate/’ 


§ 182.90 [Amended] 

b. In § 182.90 Substances migrating 
to food from paper and paperboard 
products by deleting the entries for 
“Calcium sulfate,” “Sodium sulfate,” 
and “Sulfuric acid.” 

§182.1095 [Deleted] 

c. By deleting §182.1095 “ Sulfuric 
add. ” 

§ 182.1143 (Deleted] 

d. By deleting §182.1143 “Ammoni¬ 
um sulfate. ” 

§ 182.1643 [Deleted] 

e. By deleting § 182.1643 “ Potassium 
sulfate. ” 

§182.5230 [Deleted] 

f. By deleting § 182.5230 " Calcium 
sulfate.” 


PART 184—DIRECT FOOD SUB- 
STANCES AFFIRMED AS GENERAL¬ 
LY RECOGNIZED AS SAFE 

2. In Part 184 by adding new 
§§ 184.1095, 184.1143. 184.1230, and 

184.1643, to read as follows: 


§ 182.1095 Sulfuric acid. 

(a) Sulfuric acid (H,SO«, CAS Reg. 
No. 7664-93-9). also known as oil of 
vitriol, is a clear, colorless, oily liquid. 
It is prepared by reacting sulfur diox¬ 
ide (SO,) with oxygen and mixing the 
resultant sulfur trioxide (SO,) with 
water, or by reacting nitric oxide (NO) 
with oxygen and reacting the resul¬ 
tant nitrogen dioxide (NO,) with 
sulfur dioxide and water. 

(b) The ingredient meets the specifi¬ 
cations of the Food Chemicals Codex, 
2d ed. (1972). 1 

(c) The ingredient is used as a pH 
control agent as defined in 
§ 170.3(o)(23) of this chapter and pro¬ 
cessing aid as defined in § 170.3(o)(24) 
of this chapter. 

(d) The ingredient is used in food in 
accordance with § 184.1(b)(1) of this 
chapter at levels not to exceed good 
manufacturing practice. Current good 
manufacturing practice results in a 
maximum level, as served, of 0.014 per¬ 
cent for alcoholic beverages as defined 
in § 170.3(n)(2) of this chapter, and 
0.0003 percent for cheeses as defined 
in § 170.3(n)(5) of this chapter. 


§ 184.1143 Ammonium sulfate. 

(a) Ammonium sulfate ((NHJaSCh, 
CAS Reg. No. 7783-20-2) occurs natu¬ 
rally and consists of colorless or white, 
odorless crystals, or granules. It is pre¬ 
pared by the neutralization of sulfuric 
acid with ammonium hydroxide. 

(b) The ingredient meets the specifi¬ 
cations of the Food Chemicals Codex, 
2d Ed. (1972) as amended by the first 
supplement (1974). 1 

(c) The ingredient is used as a dough 
conditioner as defined in §170.3(o)(6) 
of this chapter, firming agent as de¬ 
fined in § 170.3(o)(10) of this chapter, 
and processing aid as defined in 
§ 170.3(0X24) of this chapter. 

(d) The ingredient is used in food in 
accordance with § 184.1(b)(1) of this 
chapter at levels not to exceed good 
manufacturing practice. Current good 
manufacturing practice results in a 
maximum level, as served, of 0.15 per¬ 
cent for baked goods as defined in 
§170.3(n)(l) of this chapter and 0.1 
percent for gelatins and puddings as 


1 Copies may be obtained from: National 
Academy of Sciences. 2101 Constitution 
Ave. NW.. Washington, D.C. 20037. 


FEDERAL REGISTER, VOL. 43, NO. 60—TUESDAY, MARCH, 28, 1978 













PROPOSED RULES 


12877 


► 

► 


defined in § 170.1(n)(22) of this chap¬ 
ter. 

§ 184.1230 Calcium sulfate. 

(a) Calcium sulfate (CaSO«, CAS 
Reg. No. 7778-18-9 or 10101-41-4), also 
known as plaster of Paris, anhydrite 
and gypsum, occurs naturally and 
exists as a fine, white to slightly 
yellow-white odorless powder. It is pre¬ 
pared by complete dehydration of 
gypsum, below 300’ C. in an electric 
oven. 

(b) The ingredient meets the specifi¬ 
cations of the Food Chemicals Codex, 
2d Ed. (1972) as amended by the first 
supplement (1974). 1 

(c) The ingredient is used as an anti¬ 
caking agent as defined in § 170.3(o)(l) 
of this chapter, color and coloring ad¬ 
junct as defined in § 170.3(o)(4) of this 
chapter, dough conditioner as defined 
in § 170.3(o)(6) of this chapter, drying 
agent as defined in § 170.3(o)(7) of this 
chapter, firming agent as defined in 
§ 170.3(o)(10) of this chapter, flour 
treating agent as defined in 
§ 170.3(0X13) of this chapter, formula¬ 
tion aid as defined in § 170.3(o)(14) of 
this chapter, leavening agent as de¬ 
fined in § 170.3(0X17) of this chapter, 
nutrient supplement as defined in 
§170.3(o)(20) of this chapter, pH con¬ 
trol agent as defined in §170.3(0X23) 
of this chapter, processing aid as de¬ 
fined in § 170.3(0X24) of this chapter, 
stabilizer and thickener as defined in 
§ 170.3(o)(28) of this chapter, synergist 
as defined in § 170.3(o)(31) of this 
chapter, and texturizer as defined in 
§ 170.3(0X32) of this chapter. 

(d) The ingredient is used in food in 
accordance with § 184.1(b)(1) of this 
chapter at levels not to exceed good 
manufacturing practice. Current good 
manufacturing practice results in a 
maximum level, as served, of 1.3 per¬ 
cent for baked goods as defined in 
§ 170.3(n)(l) of this chapter, 3.0 per¬ 
cent for confections and frostings as 
defined in § 170.3(n)(9) of this chapter, 
0.5 percent for frozen dairy desserts 
and mixes as defined in §170.3(n)(20) 
of this chapter, 0.4 percent for gelatins 
and puddings as defined in 
§ 170.3(n)(22) of this chapter. 0.5 per¬ 
cent for grain products and pastas as 
defined in §170.3(n)(23) of this chap¬ 
ter, 0.35 percent for processed vegeta¬ 
bles as defined in § 170.3(n)(36) of this 
chapter, and 0.07 percent or less for all 
other food categories. 

§ 184.1643 Potassium sulfate. 

(a) Potassium sulfate (K*SO«, CAS 
Reg. No. 7778-80-5) occurs naturally 
and consists of colorless or white crys¬ 
tals or crystalline powder having a 
bitter, saline taste. It is prepared by 
the neutralization of sulfuric acid with 
potassium hydroxide or potassium car¬ 
bonate. 

(b) The ingredient meets the specifi¬ 
cations of the Food Chemicals Codex, 


2d Ed. (1972) as amended by the first 
supplement (1974). 1 

(c) The ingredient is used as a flavor¬ 
ing agent and adjuvant as defined in 
§ 170.3(0X12) of this chapter. 

(d) The ingredient is used in food in 
accordance with § 184.1(b)(1) of this 
chapter at levels not to exceed good 
manufacturing practice. Current good 
manufacturing practice results in a 
maximum level, as served, of 0.015 per¬ 
cent for nonalcoholic beverages as de¬ 
fined in § 170.3(n)(3) of this chapter. 


PART 186—INDIRECT FOOD SUB- 
STANCES AFFIRMED AS GENERAL¬ 
LY RECOGNIZED AS SAFE 

3. In Part 186 by adding new 
§§ 186.1095, 186.1230, and 186.1797, to 
read as follows: 

§ 186.1095 Sulfuric acid. 

(a) Sulfuric acid (H*SO«, CAS Reg. 
No. 7664-93-9), also known as oil of 
vitriol, is a clear, colorless, oily liquid. 
It is prepared by reacting sulfur diox¬ 
ide (SO*) with oxygen and mixing the 
resultant sulfur trioxide (S0 3 ) with 
water, or by reacting nitric oxide (NO) 
with oxygen and reacting the resul¬ 
tant nitrogen dioxide (NO*) with 
sulfur dioxide and water. 

(b) The ingredient meets the specifi¬ 
cations of the Food Chemicals Codex, 
2d Ed. (1972).* 

(c) The ingredient is used or intend¬ 
ed for use as a constituent of paper 
and paperboard food-packaging mate¬ 
rials. 

(d) The ingredient is used at levels 
not to exceed good manufacturing 
practice. 

§ 186.1230 Calcium sulfate. 

(a) Calcium sulfate (CaSO*. CAS 
Reg. No. 7778-18-9 or 10101-41-4), also 
known as plaster of Paris, anhydrite 
and gypsum, occurs naturally and 
exists as a fine, white to slightly 
yellow-white odorless powder. It is pre¬ 
pared by complete dehydration of 
gypsum, below 300* C in an electric 
oven. 

(b) The ingredient meets the specifi¬ 
cations of the Food Chemicals Codex. 
2d Ed. (1972) as amended by the first 
supplement (1974). 1 

(c) The Ingredient is used or intend¬ 
ed for use as a constituent of paper 
and paperboard food-packaging mate¬ 
rials. 

(d) The ingredient is used at levels 
not to exceed good manufacturing 
practice. 

§ 186.1797 Sodium sulfate. 

(a) Sodium sulfate (Na*SO*, CAS 
Reg. No. 7757-82-6), also known as 
Glauber's salt, occurs naturally and 
exists as colorless crystals or as a fine, 
white crystalline powder. It is pre¬ 
pared by the neutralization of sulfuric 
acid with sodium hydroxide. 


(b) The ingredient meets the specifi¬ 
cations of the Food Chemicals Codex, 
2d Ed. (1972) as amended by the first 
supplement (1974). 1 

(c) The ingredient is used or intend¬ 
ed for use as a constituent of paper 
and paperboard, and cotton and cotton 
fabric food-packaging materials. 

(d) The ingredient is used at levels 
not to exceed good manufacturing 
practice. 

The Commissioner hereby gives no¬ 
tices that he is unaware of any prior 
sanction for the use of these ingredi¬ 
ents in foods under conditions differ¬ 
ent from those proposed herein. Any 
person who intends to assert or rely on 
such a sanction shall submit proof of 
its existence in response to this pro¬ 
posal. The regulation proposed above 
will constitute a determination that 
excluded uses would result in adultera¬ 
tion of the food in violation of section 
402 of the act, and the failure of any 
person to come forward with proof of 
such an applicable prior sanction in re¬ 
sponse to this proposal constitutes a 
waiver of the right to assert or rely on 
such sanction at any later time. This 
notice also constitutes a proposal to 
establish a regulation under Part 181 
(21 CFR Part 181), incorporating the 
same provisions, in the event that 
such a regulation is determined to be 
appropriate as a result of submission 
of proof of such an applicable prior 
sanction in response to this proposal. 

Interested persons may, on or before 
May 30, 1978, submit to the Hearing 
Clerk (HFC-20), Food and Drug Ad¬ 
ministration. Room 4-65, 5600 Fishers 
Lane, Rockville. Md. 20857, written 
comments regarding this proposal. 
Four copies of all comments shall be 
submitted, except that individuals 
may submit single copies of comments, 
and shall be identified with the Hear¬ 
ing Clerk docket number found in 
brackets in the heading of this docu¬ 
ment. Received comments may be seen 
in the above office between the hours 
of 9 a.m. and 4 p.m., Monday through 
Friday. 

The Food and Drug Administration 
has determined that this document 
does not contain a major proposal re¬ 
quiring preparation of an economic 
impact statement under Executive 
Order 11821 (as amended by Executive 
Order 11949) and OMB Circular A- 
107. 

Dated: March 15. 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 

[FR Doc. 78-7483 Filed 3-23-78; 8:45 ami 
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[4210-01] 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Assistant Secretary for 
Housing—Federal Housing Commis¬ 
sioner 

[24 CFR Part 888] 

[Docket No. R-78-515] 

SECTION 8 HOUSING ASSISTANCE 
PAYMENTS PROGRAM—FAIR 

MARKET RENTS AND CONTRACT 
RENT AUTOMATIC ANNUAL AD¬ 
JUSTMENT FACTORS 

Fair Market Rents for new Construc¬ 
tion and Substantial Rehabilitation 

AGENCY: Office of Assistant Secre¬ 
tary for Housing—Federal Housing 
Commissioner. HUD. 

ACTION: Proposed rule. 

SUMMARY: Recent comments and 
data have been received indicating an 
immediate need to publish revised fair 
market rents for the Beckley. Blue- 
field and Huntington. W.Va.. market 
areas which were affected by severe 
floods in April 1977. The fair market 
rents as published June 30, 1977 are 
not current and should be updated as 
soon as possible so as not to delay the 
processing of a special Section 8 allo¬ 
cation in that area. This rule proposes 
to amend the fair market rents for 
Beckley, Bluefield, and Huntington, 
W.Va. 

DATE: Comments are due on or 
before April 12, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Henry F. P. Cassagne, Chief Ap¬ 
praiser, Office of Technical Support, 
Department of Housing and urban 
Development, 451 7th Street SW„ 
Washington. D.C. 20410. 202-472- 
4810. 

A Finding of Inapplicability respect¬ 
ing the National Environmental Policy 
Act of 1969 has been made in accor¬ 
dance with HUD procedures. A copy of 
this Finding of Inapplicability will be 
available for public inspection during 
regular business hours at the Office of 
the Rules Docket Clerk, Room 5218, 
Department of Housing and Urban 
Development, 451 Seventh Street SW. # 
Washington, D.C. 20410. 


It is hereby certified that the eco¬ 
nomic and inflationary impacts of this 
regulation have been carefully evalu¬ 
ated in accordance with Executive 
Order 11821. 

Accordingly, Schedule A of Part 888, 
Subpart A. is amended for certain 
market areas as set forth below (see 42 
FR 33586 for the rents prior to the ef¬ 
fective date of this amendment). 

(Sec. 7(d) Department of HUD Act (42 
U.S.C. 3535(d).) 

Issued at Washington, D.C. on 
March 20. 1978. 

Lawrence B. Simons, 
Assistant Secretary for Hous¬ 
ing-Federal Housing Commis¬ 
sioner. 

Area/Service Office, Charixston, 


Market area 


0 


Schedule A—Fair Market Rents for 
New Construction and Substantial 
Rehabilitation (Including Housing 
Finance and Development Agencies 
Program) 

These Fair Market Rents have been 
trended ahead two years to allow time 
for processing and construction of pro¬ 
posed new construction and substan¬ 
tial rehabilitation rental projects. 

Note.— The Fair Market Rents for (1) 
dwelling units designed for the elderly or 
handicapped are those for the appropriate 
size units, not to exceed 2-bedroom, multi¬ 
plied by 1.05 rounded to the next higher 
whole dollar. (2) congregate housing dwell¬ 
ing units are the same as for noncongregate 
units and (3) single room occupancy dwell¬ 
ing units are those for 0-bedroom units of 
the same type. 

W. Va., Region HI. Philadelphia 


Number of bedrooms 


1 2 3 4 or more 


Berkley: 

Structure type: 

Detached. 

Semidetached/row.—..... 

Walkup-- 

Elevator 

2 to 4 story- 

5 4 story.... 

Bluefield: 

Structure type: 

Detached......... 

Semidetached/row. 

Walkup.. — 

Elevator.......... 

2 to 4 story-- 

5 + story...—. 

Huntington: 

Structure type: 

Detached... 

Semldetached/row........... 

Walkup- 

Elevator............. 

2 to 4 story. 

54- story-................. 




263 

231 

263 

280 

332 

285 

337 


....... . 

.263 

231 

263 

280 

332 

285 

337 


MM<1 , 

263 

185 

245 

280 

332 

285 

337 


356 391 436 
335 366 365 
298 332 365 


372 .. 

377 . 



356 

391 

436 

335 

366 

365 

298 

332 

365 

372 . 



377 . 


. 

359 

432 

469 

341 

408 

449 

322 

389 

426 

.10*7 



402 . 


[FR Doc. 78-8039 Filed 3-27-78; 8:45 am] 


[4310-02] 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

[25 CFR Parts 271, 272 f 273, 274, 275, 
276] 

CONTRACTS AND GRANTS UNDER 
INDIAN SELF-DETERMINATION 
AND EDUCATION ASSISTANCE 
ACT 

Update of Regulations 

March 21, 1978. 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Proposed rule. 


SUMMARY: This proposed rule re¬ 
vises certain regulations which imple¬ 
ment the Indian Self-Determination 
and Education Assistance Act to re¬ 
flect consultations with Indian tribes 
and organizations. The regulations re¬ 
quire that the Bureau annually con¬ 
sult with Indian tribes and organiza¬ 
tions about the need to revise the reg¬ 
ulations. This proposed rule isjhe 
result of that consultation. 

DATES: Comments must be received 
on or before April 27, 1978. 

ADDRESS: Submit written comments 
to the Indian Self-Determination Staff 
(Code 106), Room 4627, 18th and C 
Streets NW., Washington, D.C. 20245. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. Helen Miner Miller, Acting 
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Chief, Indian Self-Determination 

Staff, Bureau of Indian Affairs, 

Room 4627, 18th and C Streets NW., 

Washington. D.C. 20245 telephone 

202-343-4796. 

SUPPLEMENTARY INFORMATION: 
The Indian Self-Determination and 
Education Assistance Act 25 (Pub. L. 
93-638; U.S.C. 450, et seq.) is imple¬ 
mented in part, by regulations found 
in 25 CFR, Parts 271, 272, 273, 274, 
275, and 276. The regulations require 
that the Bureau of Indian Affairs an¬ 
nually consult with Indian tribes and 
national and regional Indian organiza¬ 
tions about the need to revise the reg¬ 
ulations and consider their comments 
in preparing the revision. 

The proposed revisions in this docu¬ 
ment are the result of the consultation 
with Indian tribes and organizations. 
The 30-day period allowed for com¬ 
ment on the proposed regulations in 
this document provides a further op¬ 
portunity for input from Indian tribes 
and organizations. 

The Bureau of Indian Affairs pro¬ 
poses to update Parts 271, 272. 273, 
274, 275, and 276, Subchapter V, Chap¬ 
ter I, Title 25 of the Code of Federal 
Regulations by amending §§271.2, 
271.12, 271.14 through 271.16, 271.18, 

271.20 through 271.22, 271.24, 271.25, 

271.32, 271.34, 271.41, 271.46, 271.54, 

271.55, 271.66, 271.76, 271.81, 271.82, 

272.2, 273.2, 274.2, 274.3, 274.11, 274.18 
through 274.22, 274.32, 275.2, 275.3, 
276.11 and paragraph 1.4 of Part I and 
paragraphs B.ll.b. and C.l of Part II 
of Appendix A to Part 276, revising 
§§271.23 and 274.17, and adding 
§276.17. 

The authority for this revision is the 
Indian Self-Determination and Educa¬ 
tion Assistance Act (25 U.S.C. 450. et 
seq.) and 230 D.M. 1 and 2. 

Discussion of Proposed Changes 

The following is a list of the sections 
proposed to be changed and the rea¬ 
sons for each change: 

The authority citations for 25 CPU 
Parts 271, 272. 273, 274. 275, and 276 
are being revised to add the United 
States Code citations as requested by 
the Office of the Federal Register. 

Section 271.2(b)—to revise the defi¬ 
nition of “Area Director” in paragraph 
(b) to reflect a June 10, 1976, memo¬ 
randum in which the Commissioner 
gave the Director. Office of Tribal Re¬ 
sources Development, the same au¬ 
thority and responsibility as an Area 
Director regarding contracting for the 
Indian Action Team program when¬ 
ever a tribe elects to submit such a 
contract application through the 
Indian Technical Assistance Center. In 
addition, paragraph (b) is being re¬ 
vised to give the Director, Office of 
Administration, the same authority 
and responsibility as an Area Director 
regarding contracting for the Con¬ 
struction. Building, and Utilities pro- 
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gram. The Director, Office of Tribal 
Resources Development, and the Di¬ 
rector. Office of Administration, are 
the next higher level above the Chief, 
Indian Technical Assistance Center, 
and the Chief, Division of Facilities 
Engineering, respectively. See the rea¬ 
sons for changing § 271.2(n). 

Section 271.2(e)—to revise the defini¬ 
tion of “Commissioner.” 

Section 271.2(n)—to revise the defi¬ 
nition of “Superintendent” in para¬ 
graph (n) to reflect a June 10, 1976, 
memorandum in which the Commis¬ 
sioner gave the Chief. Indian Techni¬ 
cal Assistance Center, the same au¬ 
thority and responsibility as a Super¬ 
intendent regarding contracting for 
the Indian Action Team program 
whenever a tribe elects to submit such 
a contract application through the 
Indian Technical Assistance Center in¬ 
stead of through the Agency. Many of 
the tribes served by the Indian Action 
Teams requested that those provisions 
relating to review of contract applica¬ 
tions by the Superintendent and/or 
Area Director be waived for Indian 
Action Team contracts. This change, 
together with the change in § 271.2(b), 
eliminate the need for such a waiver. 
In addition, paragraph (n) is being re¬ 
vised to give the Chief, Division of Fa¬ 
cilities Engineering, the same author¬ 
ity and responsibility as a Superinten¬ 
dent regarding contracting for those 
parts of the Construction, Building 
and Utilities program that fall within 
the purview of the regulations. Most 
Agencies and Areas do not have the 
funds to operate such programs, and 
therefore would not be in a position to 
contract for such programs. 

Section 271.2(t)—to correct the defi¬ 
nition of “trust responsibility.” Sever¬ 
al lines were left out by mistake when 
the regulations were originally pub¬ 
lished (40 FR 51288). 

Section 271.12—to redesignate the 
paragraphs within the section for clar¬ 
ity. Former paragraphs (a) through 
(d) make up a list of items which are 
included in “all or parts of any pro¬ 
gram.” Former paragraph (e) is a sepa¬ 
rate provision. 

Section 271.12(a)(5)—to add a new 
paragraph (a)(5) to clarify the policy 
that only actual construction in direct 
support of a contracted program can 
be contracted under 25 CFR Part 271. 
If a tribal organization wishes to con¬ 
tract for actual construction along 
with other parts of a program, such a 
contract shall be made under 25 CFR 
Part 271. However, if a tribal organiza¬ 
tion wishes to contract only for the 
actual construction, such a contract 
shall be mad e under authorities other 
than 25 CFR Part 271. 

Section 271.12(a)(6)—to add a new 
paragraph (a)(6) to indicate that ar¬ 
chitect-engineer services are contracta- 
ble under 25 CFR Part 271. 

Section 271.14(0—to clarify former 
paragraphs (0(3) and (0(6). The evalu- 
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ation criteria and control systems re¬ 
quired by former paragraph (0(6) pro¬ 
vide the means of measuring progress 
and accomplishment required by para¬ 
graph (0(3). 

Section 271.14—to set forth in one 
section all mandatory items which 
must be included in a contract applica¬ 
tion. Required items listed in sections 
other than §271.14 have been occa¬ 
sionally overlooked which has resulted 
in delays while the additional informa¬ 
tion is obtained. 

Section 271.14(m)—to include the re¬ 
quirement given in § 276.7 that the ac¬ 
counting system provide for the accu¬ 
mulation of costs throughout the con¬ 
tract term in a manner which will fa¬ 
cilitate audit of the financial records. 

Section 271.14(q)—to include the re¬ 
quirement that the applicant list, or 
agree to establish procedures in place 
which assure that services and assis¬ 
tance w r ill be provided in a fair and 
uniform manner. 

Section 271.14(r)—to include the re¬ 
quirement given in § 271.15(c)(6)(i)(C) 
that the applicant state that it agrees 
to keep records, submit reports, and 
make reports available to Indian cli¬ 
ents. If the application does not in¬ 
clude such a statement, a determina¬ 
tion that the tribal organization would 
be deficient in performance under the 
contract pursuant to §271.15 
(c)<6XiXC) and declination may result. 

Section 271.14(s>—to include the re¬ 
quirement in 41 CFR 14H-70.409 that 
the application give certain informa¬ 
tion on subcontractors. If no subcon¬ 
tract has been awarded, the applica¬ 
tion must contain a statement that 
the applicant agrees to comply with 
the appropriate regulations in award¬ 
ing subcontracts. A provision is also 
being added to cover subcontracting 
by tribal organizations applying for a 
Johnson-O'Malley contract under 25 
CFR Part 273 which also must comply 
with § 271.14. 

Section 271.14(0)—to require addi¬ 
tional information which the Bureau 
needs to expedite a tribal organiza¬ 
tion's request for an advance payment. 

Section 271.15(c)—to revise para¬ 
graph (CX5X1) to indicate that the 
standards prescribed for the tribal or¬ 
ganization’s personnel system must 
insure equal access to all qualified 
tribal members. If the standards do 
not insure equal access to all qualified 
tribal members, a determination that 
the tribal organization would be defi¬ 
cient in performance under the con¬ 
tract pursuant to § 271.15(cX6)(i)(A) 
and declination may result. 

Section 271.15(e)—to revise para¬ 
graph (e) to indicate that a tribal orga¬ 
nization acting under authority dele¬ 
gated by a tribe may also request waiv¬ 
ers of the regulations. 

Section 271.16(a)—to correct the ref¬ 
erence “§ 271.18(d)(1)” to read 
“271.18(c)(2).” 
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Section 271.18(b)—to require that a 
tribal governing body which elects to 
submit a contract application for the 
Indian Action Team program through 
the Indian Technical Assistance 
Center must so indicate in the resolu¬ 
tion. 

Section 271.18(c)—to revise para¬ 
graph (c)(2)(vii) to clarify that delega¬ 
tions of authority to the tribal organi¬ 
zation and any limitations thereon 
should be included in the resolution. 

In addition, a provision is being 
added to paragraph (cX2)(vii)(A). to 
indicate that a tribal organization 
which is not the tribal governing body 
must seek access to Bureau records 
through the tribe except when operat¬ 
ing under a contract. 

Paragraphs (G) and (H) are being 
added to § 271.18(c)(2)(vii) to indicate 
that the tribal resolution should list 
and indicate any limitations thereon, 
any delegations of authority to re¬ 
quest waivers of the regulations and to 
enter into agreements under the 1834 
Act (25 U.S.C. §81). 

A new paragraph (viii) is being 
added to indicate that the tribal reso¬ 
lution should also give the expiration 
date of the authorities it grants. 

Section 271.20(c>—to add a new para¬ 
graph (c) which provides that any re- 
contracting shall be subject to only 
those changes in the Bureau’s regula¬ 
tions which were required by statute 
have been stated by the Bureau, (at 
the time of promulgation) through 
Federal Register notice, to apply to re- 
contracting. This allows the Bureau, 
through not so stating, to ease the 
burden on contractors of having to 
change their operations each year 
merely to accommodate minor routine 
administrative or technical changes. 

Section 271.21(a)(1)—to add a provi¬ 
sion that applications to contract for 
the Indian Action Team program may 
be submitted to the Chief, Indian 
Technical Assistance Center, at the 
option of the tribal governing body. In 
addition, applications to contract for 
those parts of the Construction, Build¬ 
ing and Utilities program that fall 
within the purview of these regula¬ 
tions may be submitted to the Chief, 
Division of Facilities Engineering. 

Section 271.22(b)—to add a provision 
for the Superintendent to contact the 
Chief of the Indian Technical Assis¬ 
tance Center for funding information 
when an application involves contract¬ 
ing for the Indian Action Team pro¬ 
gram. The funding information must 
be obtained without sending the appli¬ 
cation to the Center. This provision is 
being added to resolve complaints 
that, even when the tribal governing 
body chose the option of submitting 
an application for the Indian Action 
Team program through the Superin¬ 
tendent, the application ended up 
being sent to the Indian Technical As¬ 
sistance Center for funding informa¬ 
tion. 


Section 271.22(c)—to add a provision 
that the Superintendent will review 
the application to determine whether 
funds are available at the Agency to fi¬ 
nance the proposed contract and the 
effect of the proposed contract on ser¬ 
vices to be provided through the con¬ 
tract and otherwise. If funds are not 
available at the Agency, the Superin¬ 
tendent is responsible for informing 
the applicant of its options. The appli¬ 
cant may propose alternatives to solve 
the funding problem, and an addition¬ 
al 15 days is allowed to try to solve the 
funding problem. Lack of funds to fi¬ 
nance a proposed contract has not 
been previously addressed in the regu¬ 
lations, but such situations have often 
occurred. 

Section 271.22(e)—to add more spe¬ 
cific requirements on what the Super¬ 
intendent’s recommendation to the 
Area Director concerning the contract 
application should include. 

Section 271.22(f)—to add a new para¬ 
graph (f) to state that the Chief, 
Indian Technical Assistance Center, 
shall take all the actions required of a 
Superintendent by §271.22 regarding 
Indian Action Team contracts when¬ 
ever a tribe elects to submit such a 
contract application through the 
Indian Technical Assistance Center, 
instead of through the Agency. The 
reasons for this change are the same 
as for § 271.2(n). 

New paragraph (f) also provides for 
the Chief of the Indian Technical As¬ 
sistance Center to contact the Super¬ 
intendent for information on availabil¬ 
ity of equipment and buildings re¬ 
quested in an application to contract 
for the Indian Action Team program. 
The information must be obtained 
without sending the application to the 
superintendent. This regulation 
change is an attempt to make more 
viable the tribal governing body’s 
option of submitting an application 
for the Indian Action Team program 
through the Indian Technical Assis¬ 
tance Center. 

Section 271.22(g)—to add a new 
paragraph (g) to state that the Chief, 
Division of Facilities Engineering, 
shall take all the actions required of a 
Superintendent by §271.22 regarding 
Construction Building and Utilities 
contracts. The reasons for this change 
are the same as for § 271.2(n). 

New paragraph (g) also provides for 
the Chief, Division of Facilities, Engi¬ 
neering. to contact the Superinten¬ 
dent for information on availability of 
equipment and buildings requested in 
an application to contract for the Con¬ 
struction, Building and Utilities pro¬ 
gram. The information must be ob¬ 
tained without sending the application 
to the Superintendent. 

Section 271.23 (a) and (b)—formerly 
the first undesignated paragraph in 
§271.23—to add a provision that the 
Director, Office of Tribal Resources 


Development, shall take all actions re¬ 
quired of an Area Director by § 271.23 
regarding Indian Action Team con¬ 
tracts whenever a tribe elects to 
submit such a contract application 
through the Indian Technical Assis¬ 
tance Center. It also states that the 
Director, Office of Administration, 
shall take all actions required of an 
Area Director by §271.23 regarding 
Construction, Building and utilities 
contracts. The reasons for this change 
are the same as for § 271.2(b). 

In addition, this undesignated para¬ 
graph is being divided for clarity into 
two paragraphs designated (a) and (b), 
one dealing with applications submit¬ 
ted directly to Area Directors and one 
dealing with applications forwarded by 
Superintendents. Existing paragraphs 
(a) and (b) are redesignated as para¬ 
graphs (c) and (d). 

Section 271.23(d)—formerly desig¬ 
nated as §271.23(b)—to require that 
the Area Director review an applica¬ 
tion submitted directly to him, or for¬ 
warded by the Superintendent with 
unresolved funding problems, to deter¬ 
mine whether funds are available at 
the Area to finance the proposed con¬ 
tract and the effect of the proposed 
contract on services to be provided 
through the contract and otherwise. 

The procedures for resolving the 
funding problem are the same as at 
the Agency level. If the funding prob¬ 
lem cannot be resolved, then the Area 
Director will decide that the proposed 
contract cannot be made. 

The Area Director's decision on 
funding shall be subject to appeal. 

A new paragraph (d)(2) covers ac¬ 
tions to be taken when reprogramming 
is chosen. 

Paragraph (d)(3), formerly designat¬ 
ed as paragraph (b)(1), is also being re¬ 
vised to clarify that before the negoti¬ 
ations take place the applicant will be 
given a copy of the documents the 
Bureau plans to use during the negoti¬ 
ations. 

Former paragraph (b)(2) is being re¬ 
designated as paragraph (d)(4). The 
first sentence of the paragraph is 
being revised to clarify that the para¬ 
graph applies when adequate funds 
are available but declination issues 
exist. 

Section 271.24(c)—to change to ref¬ 
erence “§ 271.23(b)(2) (iii) and (iv)” to 
read “§ 271.23(d)(4) (iii) and (iv)” to re¬ 
flect redesignations. 

Section 271.24(e)—to add a new 
paragraph (e) to state that the Direc¬ 
tor, Office of Tribal Resources Devel¬ 
opment. shall take all actions required 
of an Area Director By § 271.24 regard¬ 
ing Indian Action Team contracts 
whenever a tribe elects to submit such 
a contract application through the 
Indian Technical Assistance Center. It 
also states that the Director, Office of 
Administration, shall take all actions 
required of an Area Director by 
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§ 271.24 regarding. Construction, 
Building and Utilities contracts. The 
reasons for this change are the same 
as for § 271.2(b). 

Section 271.25(b)—to add a new 
paragraph (e) to state that the Direc¬ 
tor, Office of Tribal Resources Devel¬ 
opment, shall take all actions required 
of an Area Director by § 271.25 regard¬ 
ing Indian Action Team contracts 
whenever a tribe elects to submit such 
a contract application through the 
Indian Technical Assistance Center. It 
also states that the Director, Office of 
Administration, shall take all actions 
required of an Area Director by 
§271.25 regarding. Construction, 
Building and Utilities contracts. The 
reasons for this change are the same 
as for § 271.2(b). 

Section 271.25(c)—to add a require¬ 
ment that the Commissioner review an 
application submitted directly to him 
to determine whether funds are avail¬ 
able to finance the proposed contract 
and the effect of the proposed con¬ 
tract on services to be provided 
through the contract or otherwise. 
The changes in paragraph (c) are 
being made to deal with situations 
where the contract proposal is ade¬ 
quate but the Bureau does not have 
the funds to finance it. 

In a new paragraph (c)(1), the Com¬ 
missioner is responsible for informing 
the applicant of its options in situa¬ 
tions where adequate funds are not 
available to finance the contract. An 
additional 15 days is allowed to try to 
solve the funding problem. The regu¬ 
lations make it clear that the appli¬ 
cant may also propose alternatives to 
solve the funding problems. 

A new paragraph (c)(l)(i) is being 
added to deal with the Commissioner’s 
actions when the applicant’s choice of 
alternatives is sufficient to solve the 
funding problem. 

A new paragraph (cXIXii) states the 
actions to be taken when reprogram¬ 
ming is chosen. 

A new paragraph (cXIXiii) states 
the actions to be taken when the ap¬ 
plicant’s choice of altemative(s) will 
not solve the funding problem. 

A new paragraph (c)(2) is being 
added on the Commissioner’s actions 
when there is no funding problem. 

Section 271.32(f)—to expand the list 
of what the contractable range man¬ 
agement program includes. A list of 
what “supervision of compliance” in¬ 
cludes is being added. A list of the fees 
included in “fee collection” is also 
being added along with a phrase to in¬ 
dicate that the disposition of the fees 
collected shall be as directed by the 
Bureau. Game and fish management 
and outdoor recreation are being 
moved to paragraph (g). 

Section 271.32(g)—to expand the list 
of what the contractable wildlife and 
parks program includes. This is in 
answer to tribal questions. 


Section 271.34(e)—to add that the 
Commissioner shall decline to contract 
if the applicant does not agree in such 
an application to the contracting offi¬ 
cer’s review and approval of all work 
performed under § 271.32(f)(4) or (f)(5) 
on “supervision of compliance” and 
“fee collection.” This declination crite¬ 
ria is being added so the Bureau can 
carry out its trust responsibility. Sec¬ 
tion 271.41(d)—to require that re¬ 
quests for advances made after an ini¬ 
tial advance also be accompanied by a 
report of anticipated needs until re¬ 
ceipt of payment. 

Section 271.46(e)—to add a require¬ 
ment that recordkeeping be adequate 
to verify the fairness and uniformity 
of services provided to the Indians 
served in case of formal complaints. 
This change is made to reflect the re¬ 
cordkeeping requirement in 
§ 271.15(b)(1)(h). 

Section 271.54(h)—to add a provision 
that social services grant funds distrib¬ 
uted through a contract shall not be a 
direct cost for the purposes of § 271.54. 
See the reasons for the change to 
§271.55. 

Section 271.55(d)—to add special 
provisions for the social services grant 
funds distributed through a contract. 
For budget purposes, the number of 
persons who will need such funds 
during a given fiscal year are estimat¬ 
ed several years in advance bases on 
certain factors such as unemployment 
outlook. Since unforeseen problems 
can arise, it is often necessary to shift 
grant funds from a location where an 
excess is anticipated to another loca¬ 
tion where unexpected need has devel¬ 
oped or to shift funds from one grant 
component to another at the same lo¬ 
cation. Therefore, the contractor is 
not allowed to consider excess social 
services grant funds as savings. 

Section 271.66(b)—to add an excep¬ 
tion to cover the new provisions in 
paragraph (c). 

Section 271.66(c)—to allow the 
Bureau to revise the amount of social 
services grant funds designated in a 
contract without the agreement of the 
contractor and tribal governing 
body(s) when the revision is required 
to meet financial assistance needs 
which otherwise could not be met. 
This change is made for the same rea¬ 
sons as given for § 271.55(d). 

Section 271.76(c)—to revise para¬ 
graph (c) to state that §271.76 does 
not apply to contracts previously made 
under the Buy Indian Act (25 U.S.C. 
47) for the operation of Bureau pro¬ 
grams. Ceiling and positions were not 
reserved at the time those contracts 
were awarded. Therefore, it may take 
some time for the Bureau to gain the 
needed positions and ceiling to fully 
operate such a program in the event of 
retrocession, reassumption, or cancel¬ 
lation for cause. Until that is done, the 
Bureau may not be able to provide the 


same level of services and personnel as 
intended by the contract or provided 
by the Bureau prior to the contract. 
However, the Bureau will make every 
effort to provide services and person¬ 
nel as close to that level as possible. 

Section 271.81-to add §§271.25 and 
271.82. 

Section 271.82—to provide for a 
hearing when an Area Director’s deci¬ 
sion on funding is being appealed to 
the Commissioner. 

Section 272.2(e)—to revise the defini¬ 
tion of “Commissioner.” 

Section 273.2(c)—to revise the defini¬ 
tion of “Commissioner.” 

Section 274.2—to add planning to 
the functions for which the contract 
may be negotiated. 

Section 274.3(e)—to revise the defini¬ 
tion of “Commissioner.” 

Section 274.11(b)—to define the 
term of the lease as 25 years with an 
option for an additional 25 years. This 
change is being made to be more spe¬ 
cific than “for the useful life of the 
improvement.” 

Section 274.17—to provide a cut-off 
date so the update of the priority list¬ 
ing can be done once a year instead of 
each time a new application is submit¬ 
ted. Applications may still be submit¬ 
ted any time. However, those received 
after the beginning of the fiscal year 
shall not be included in the priority 
listing until the following fiscal year. 

Section 274.18(b)—to add a require¬ 
ment that the Superintendent submit 
a written statement on the sources 
and amount of funding, deficits, and 
stability of the program budget. The 
paragraph is also being rearranged for 
clarity. 

Section 274.19(c)—to delete this 
paragraph to remove the requirement 
that the Area Director assign each 
proposed project an Area Office prior¬ 
ity. Since the Commissioner assigns a 
priority to each proposed project in 
updating the Bureauwide listing, it 
need not be done at the Area level. 

Section 274.19(d)—to require that 
the Area Director also submit a writ¬ 
ten statement on the program budget. 
See the explanation for § 274.18(b). 

Section 274.20—to delete the refer¬ 
ences to § 274.19(c). 

Section 274.21—to delete the phrase 
“within 30 days.” 

Section 274.21(c)—(See §274.17 
above.) 

Section 274.21(d)—to revise the pro¬ 
visions on notifying the applicant of 
the project’s priority ranking to re¬ 
flect the once-a-year update of the 
listing. 

Section 274.22(a)—to remove the re¬ 
quirement that the on-site inspection 
be conducted no later than 3 iponths 
before the new fiscal year begins. The 
paragraph is also being revised to indi¬ 
cate that on-site inspections will only 
be conducted for high ranking projects 
for which funding is available. 
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Section 274.22(b)—to indicate that 
the tentative cost estimate made for 
budget purposes will also cover plan¬ 
ning. 

Section 274.32(a-l)—to add a new 
paragraph (a-1) to indicate the op¬ 
tions available to the contractor in 
completing the planning documents. 

Section 275.2(d)—to revise the defi¬ 
nition of “Commissioner.” 

Section 275.3(a)—to add a statement 
to paragraph (a)(3) to indicate that 
the tribe has the option of delegating 
authority to the tribal organization to 
enter into 1834 Act Agreements. 

Section 276.11(b)—to delete the word 
“or” in the first sentence of paragraph 
(b)(2) for clarity. 

Section 276.11(g)—to revise para¬ 
graph (g)(2) to incorporate a policy 
statement into the regulations con¬ 
cerning a grantee obtaining copyright 
privileges on copyrightable materials 
produced as a result of work per¬ 
formed under a grant funded by the 
Bureau. The policy statement being 
incorporated was issued by the Com¬ 
missioner in an April 27, 1976, memo¬ 
randum. The memorandum was issued 
to clarify and standardize the inter¬ 
pretation of the regulations on copy¬ 
rights so that grantees would not be 
adversely affected by inconsistent in¬ 
terpretation of those regulations. 

Section 276.17—to add a new section 
to incorporate a policy statement into 
the regulations concerning printing re¬ 
quired by a grantee in performing 
work under a grant funded by the 
Bureau. The policy statement being 
incorporated was issued by the Com¬ 
missioner in an April 27, 1976, memo¬ 
randum in order to clarify and stan¬ 
dardize the interpretation of the regu¬ 
lations on printing so that grantees 
would not be adversely affected by in¬ 
consistent interpretation of those reg¬ 
ulations. 

Appendix A to Part 276, Part 1,1.4.— 
to revise paragraph 1.4 to more accu¬ 
rately describe where the indirect cost 
proposal should be submitted and to 
describe the Bureau's role of providing 
technical assistance in developing indi¬ 
rect cost proposals, if needed. 

Appendix A to Part 276, Part II, 
B.ll.b—to change “Bureau” to “Feder¬ 
al Government” or the equivalent 
wherever it appears in paragraph 

B. ll.b. The purpose of the change is 
to make it clear that Indian tribes 
cannot charge depreciation (or a use 
charge) on property financed by other 
Fede ral agencies, e.g., HUD, EDA, 
HEW, as well as by the Bureau, be¬ 
cause the acquisition cost is zero. 

Appendix A to Part 276. Part II. 

C. I.—to revise paragraph C.l. of Part 
II to indicate that the Bureau is re¬ 
quired to obtain Departmental clear¬ 
ances before approving, as allowable, 
the acquisition of ADP equipment. De¬ 
partmental clearance is required by 
the Departmental Manual (306 DM). 


PROPOSED RULES 

Discussion of Major Issues 

1. The most significant change being 
proposed is the addition of procedures 
in 25 CFR Part 271 to resolve funding 
problems when the contract proposal 
is adequate but the Bureau does not 
have sufficient funds to fund it. Sec¬ 
tions 271.22(0, 271.23(d), and 271.25(c) 
are the specific sections affected by 
this change. This change was made for 
the following reasons: 

(a) The current regulations do not 
provide a means for declining to con¬ 
tract when the contract proposal itself 
is adequate but the Bureau does not 
have sufficient funds to fund it. They 
are based on section 102 of the Indian 
Self-Determination and Education As¬ 
sistance Act (Pub. L. 93-638; 25 U.S.C. 
450, et seq.), which provides 3 grounds 
under which the Secretary can decline 
to contract with an Indian tribe. The 
grounds are (1) the service to be pro¬ 
vided to the Indian clients will not be 
satisfactory, (2) adequate protection of 
trust resources is not assured, or (3) 
the proposed project cannot be prop¬ 
erly completed or maintained by the 
proposed contract. The Bureau has 
held that, under redelegated author¬ 
ity, the Commissioner can decline to 
contract within the meaning of section 
102 only when a deficiency in the con¬ 
tract proposal causes one of the specif¬ 
ic grounds for declination to exist, not 
when there is a lack in the Bureau’s 
ability to provide funding. The pro¬ 
posed regulations are an attempt to 
deal with the inadequate funding situ¬ 
ation. 

A draft of these proposed rules was 
sent to Indian tribes and organizations 
and some of the tribal comments re¬ 
ceived took a different position. Some 
suggested that the Commissioner can 
decline to contract on one of the statu¬ 
tory grounds because the Bureau’s 
lack of funding may cause one of the 
statutory grounds for declination to 
exist. Another alternative suggested 
was that the Bureau add lack of avail¬ 
able fun ding as a declination criteria 
under 25 CFR 271.15 even though it is 
not grounds for declination in the Act. 

The Bureau disagrees, holding that 
the declination grounds cannot be 
used when the lack is not in the con¬ 
tract proposal but is in the Bureau’s 
ability to fund. The Bureau's position 
is that although the Act provides 
three explicit grounds for declination 
in section 102, Congress did not implic¬ 
itly remove the constraint that the 
Commissioner cannot obligate funds 
in excess of available appropriations, 
but rather it limited the grounds upon 
which he could reject a proposal as in¬ 
adequate. 

The Bureau is concerned that the 
procedures for handling insufficient 
funding situations provide tribal orga¬ 
nizations with an adequate assurance 
that all practicable steps have been 
taken to resolve the situation. The 


Bureau believes that the informal 
hearing and appeal procedures includ¬ 
ed in the proposed regulations do pro¬ 
vide such assurance, even though the 
procedures do not include a formal 
hearing. The Bureau invites comments 
on whether these procedures are con¬ 
sidered adequate by the Indian com¬ 
munity and welcomes any suggestions 
or comments on how the proposed 
procedures can be improved. 

(b) The current regulations do not 
provide a means for the applicant to 
reconsider funding when the contract 
proposal is adequate but the Bureau 
lacks the funding needed. By revising 
§§ 271.22(c), 271.23(d), and 271.25(c), 
the Bureau is giving the applicant an 
opportunity to reconsider funding at 
the local level before taking the 
matter to the Commissioner. If the 
funding problem can be resolved at 
the local level, the applicant will be 
able to obtain a contract much sooner. 

2. A related change is the proposed 
revision of 25 CFR 271.23(d) and 
271.25(c)(1) to provide for the Area Di¬ 
rector to make the decision on a fund¬ 
ing problem, subject to appeal to the 
Commissioner, instead of the Commis¬ 
sioner making the decision initially. 

Some commentators who reviewed 
the draft of these proposed rules felt 
that an appeal on a lack-of-funding 
issue should be subject to the same 
procedures as an appeal of a declina¬ 
tion, in which case the Commissioner’s 
decision can be further appealed to 
the Director, Office of Hearings and 
Appeals, who makes the final decision 
for the Secretary. 

The Bureau disagrees and maintains 
that the Commissioner’s decision on 
funding is final for the Secretary. As 
stated in 25 CFR 271.83(b), the Com¬ 
missioner’s decision on funding levels 
is considered to be an exercise of his 
discretionary authority and, therefore, 
is final for the Secretary. 

3. One problem under the current 
regulations is that it is impossible for 
a tribal organization to obtain a con¬ 
tract to operate a program or facility 
serving all o r ma ny tribes. The reason 
is that 25 CFR 271.18(a) requires a 
tribal organization to obtain an autho¬ 
rizing resolution from each tribal gov¬ 
erning body before applying for a con¬ 
tract to serve more than one tribe. 
However, when a facility serves all or 
a large number of tribes, such as Has¬ 
kell Indian Junior College, it is impos¬ 
sible to obtain an authorizing resolu¬ 
tion from each tribal governing body. 
In effect, this prevents a tribal organi¬ 
zation from obtaining such a contract. 

The Bureau prepared a paper dis¬ 
cussing this problem, giving some al¬ 
ternative solutions, and asking for rec¬ 
ommendations. The paper was sent to 
Indian tribes and national and region¬ 
al Indian organizations for comment, 
along with the draft proposed revision 
of the regulations. No comments were 
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received from Indian groups on this 
problem. Without Indian input, the 
Bureau cannot take further action to 
solve the problem at this time. Howev¬ 
er, the issue will be raised again during 
the next Indian consultation on the 
Indian Self-Determination and Educa¬ 
tion Assistance Act regulations. In the 
interim, the guidelines issued by the 
Bureau on 25 CFR Part 271 will serve 
as a guide to tribal organizations on 
such contracts. 

4. The suggestion has been made 
that 25 CFR 275.3(a)(3)(iii) be revised 
to allow the Area Director to approve 
an 1834 Act Agreement (25 U.S.C. 48) 
made in connection with contracts 
under 25 CFR Part 271. Under the cur¬ 
rent regulations, such agreements 
must be forwarded to the Commission¬ 
er for approval which further delays 
approval of the proposed contract. 

The 1834 Act gave the Secretary au¬ 
thority to permit Indian tribes to 
direct Bureau employees. The Secre¬ 
tary redelegated this authority to the 
Commissioner but restricted it from 
being further redelegated (Part 230 of 
the Departmental Manual, Section 
1.3). The Bureau proposes to ask the 
Secretary to remove the restriction on 
redelegation so this authority can be 
redelegated to Area Directors. If the 
Secretary agrees, 25 CFR 
275.3(a)(3)(iii) will be revised accord¬ 
ingly. 

5. The proposed regulations in this 
document are the result of the consul¬ 
tation with Indian tribes and organiza¬ 
tions. The 30-day period allowed for 
comment on the proposed regulations 
in this document provides a further 
opportunity for input from Indian 
tribes and organizations. 

The Document’s Authors 

The primary authors of this docu¬ 
ment are: 

For policy decisions—LaFollette 
Butler and Dr. Helen Miner Miller, 
Acting Chiefs of the Indian Self-De¬ 
termination Staff, Bureau of Indian 
Affairs, telephone 202-343-4796. 

For content and input in: 

Finance—Tom Stangl. Division of 
Program Development and Implemen¬ 
tation, Bureau of Indian Affairs, tele¬ 
phone 202-343-4807. 

Technical contract and grant mat¬ 
ters—Don Asbra, Chief of the Con¬ 
tracting and Grants Administration 
Staff, Bureau of Indian Affairs, tele¬ 
phone 202-343-2141. 

Social Services grant funds—Joe 
Holmes, Acting Chief of the Division 
of Social Services, Bureau of Indian 
Affairs, telephone 202-343-7911. 

School construction contracts or ser¬ 
vices for tribally operated, previously 
private schools—John Carmody, Chief 
of the Division of School Facilities, 
Bureau of Indian Affairs, telephone 
505-766-2985. 

For drafting, editorial changes, and 
coordination—Dr. Helen Miner Miller, 


PROPOSED RULES 

Acting Chief, Indian Self-Determina¬ 
tion Staff, Bureau of Indian Affairs. 

It Is proposed to revise Subchapter 
Y. Chapter I of Title 25 of the Code of 
Federal Regulations as follows: 

PART 271 —CONTRACTS UNDER 

INDIAN SELF-DETERMINATION ACT 

1. By revising the authority citation 
of Part 271 to read as follows: 

Authority: Sec. 102, Pub. L. 93-638, 88 
Stat. 2206 (25 U.S.C. 450f), unless otherwise 
noted. 

2. By revising paragraphs (b). (e), (n) 
and (t) of § 271.2 to read as follows: 

$271.2 Definitions. 

• • • * • 

(b) “Area Director” means the offi¬ 
cial in charge of a Bureau of Indian 
Affairs Area Office except that: 

(1) The term means the Director, 
Office of Tribal Resources Develop¬ 
ment, for matters regarding contract¬ 
ing for all or parts of the Indian 
Action Team program whenever a 
tribal governing body elects to submit 
such a contract application through 
the Indian Technical Assistance 
Center and so indicates in its resolu¬ 
tion pursuant to § 271.18(b). 

(2) The terms means the Director, 
Office of Administration, for matters 
regarding contracting for all or parts 
of the Construction, Building and Util¬ 
ities programs, that is contractable 
under this Part and is within the re¬ 
sponsibility of the Division of Facili¬ 
ties Engineering. 

♦ • • # • 

(e) “Commissioner”, in the absence 
of a Commissioner of Indian Affairs, 
means the Assistant Secretary for 
Indian Affairs. 

(n) “Superintendent” means the of¬ 
ficial in charge of a Bureau of Indian 
Affairs Agency Office except that: 

(1) The term means the Chief. 
Indian Technical Assistance Center, 
for matters regarding contracting for 
all or parts of the Indian Action Team 
program whenever a tribal governing 
body elects to submit such a contract 
application through the Indian Tech¬ 
nical Assistance Center and so indicate 
in its resolution pursuant to 
§ 271.18(b). 

(2) The term means the Chief, Divi¬ 
sion of Facilities Engineering, for mat¬ 
ters regarding contracting for all or 
parts of the Construction, Building 
and Utilities program, that is contrac¬ 
table under this Part and is within the 
responsibility of the Division of Facili¬ 
ties Engineering. 

• • * • » 

(t) “Trust responsibility” for the 
purposes of this Part only, means, the 
responsibility to protect, manage, de¬ 
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velop and approve authorized trans¬ 
fers of interests in trust resources held 
by Indian tribes and individuals, using 
a standard of the highest degree of fi¬ 
duciary responsibility, which has been 
assumed by the U.S. Government, by 
virtue of treaties, statutes and other 
means which is legally associated with 
the role of trustee. 

3. By revising $ 271.12 as follows: 

(a) By designating the introductory 
text of the section as paragraph (a). 

(b) By redesignating paragraphs (a) 
through (d) as (a)(1) through (a)(4) re¬ 
spectively and by redesignating para¬ 
graph (e) as (b). 

(c) By adding new paragraph (a)(5) 
and (a)(6) and revising the first sen¬ 
tence in paragraph (b) (formerly desig¬ 
nated as paragraph (e)) to read as fol¬ 
lows: 

$ 271.12 Contractable Bureau programs: 

(a) • • • 

(5) Actual construction only in direct 
support of a contracted program. 
Actual construction not in direct sup¬ 
port of a contracted program cannot 
be contracted under Title I of the Act 
but can be contracted under other au¬ 
thorities. 

(6) Architect and engineer services. 

(b) Paragraph (a) of this section ap¬ 
plies to trust resources programs or 
portions thereof. • • • 

4. By revoking and reserving para¬ 
graph (i)(3); revising paragraphs (i)(6), 
(m), and (o); and adding new para¬ 
graphs (q), (r), and (s) to $271.14 to 
read as follows: 

$ 271.14 Contents of contract application. 

• • • • * 

<!)••• 

(3) [Reserved] 

• • • • ♦ 

(6) The evaluation criteria and con¬ 
trol systems the tribal organization 
will use to measure progress and ac¬ 
complishment and to assure that the 
quality and quantity of actual perfor¬ 
mance conforms to the requirements 
of the plans: 


(m) Certification by a licensed ac¬ 
countant that the bookkeeping and ac¬ 
counting procedures the tribal organi¬ 
zation presently uses meet the stan¬ 
dards of §276.7 of this chapter. In 
place of the certification, the tribal or¬ 
ganization may submit a written 
agreement to establish a bookkeeping 
and accounting system that meets the 
standards of §276.7 of this chapter 
and to have the bookkeeping and ac¬ 
counting system certified before the 
Bureau disburses any funds under a 
contract awarded as a result of the ap¬ 
plication. The accounting system shall 


FEDERAL REGISTER, VOL 43, NO. 60—TUESDAY, MARCH, 28, 1978 






12884 


-POSED RULES 


provide for the accumulation or 
throughout the contract term or p 
formance period in such a manner a> 
to facilitate audit or review of the fi 
nancial records. When a certification 
has been submitted in connection with 
a previous application, the applicant 
may state this fact instead of submit¬ 
ting a new certification. 

» • • • • 

<o) Advance payment required by 
the tribal organization for contract in¬ 
cluding the type of advance, time 
period, and justification for the initial 
advance. 

• • • • • 

(q) A listing of the procedures which 
the applicant has in place to assure 
that services and assistance shall be 
provided to the Indians affected by 
the contract in a fair and uniform 
manner. If the applicant does not have 
such procedures but agrees to estab¬ 
lish them, a statement to that effect 
should be included in the application. 
Such procedures include eligibility cri¬ 
teria for a tribal member to receive 
services, recordkeeping adequate to 
verify the fairness and uniformity of 
services in case of formal complaints, 
an adequate complaint procedure 
available to all Indians affected, and 
those rights the individual will retain 
following the complaint. 

(r) A statement that the applicant 
agrees to keep such records as re¬ 
quired pursuant to § 271.46. to make 
reports required by §271.49, and to 
make such reports and information 
available to Indian clients as required 
by §271.48. 

(s) Identification of any sub¬ 
contractor s), the amount and purpose 
of the subcontract, the manner in 
which the subcontractor was selected, 
and the basis for the cost of the sub¬ 
contract. If a subcontract has not yet 
been awarded, the contract application 
should include one of the following 
statements: 

(1) In the case of a tribal organiza¬ 
tion applying for a contract under 
§271.11. the statement should be that 
the a pplicant agrees to comply with 41 
CFR 14H-70.409 in awarding any sub¬ 
contracts. 

(2) In the case of a tribal organiza¬ 
tion applying for a contract under 
§271.11, the statement should be that 
the applicant agrees to comply with 
§273.36 of this chapter in awarding 
any subcontracts. 

5. By revising paragraphs (c)(5)(i) 
and (e) of § 271.15 to read as follows: 

§ 271.15 Criteria for declining to contract 


(C) • • • 

(5) • • * 


the tribal organization has a 
>nnel system that prescribes mini- 
•n occupational qualification stan- 
%rds which insure equal access to all 
qualified tribal members, procedures 
for the selection of personnel on the 
basis of such standards, and the per¬ 
sonnel to be used under the proposed 
contract are to be employed under the 
personnel system. 

• • • • • 

(e) Tribes, or tribal organizations 
acting under delegated authority pur¬ 
suant to § 271.18(c)< 2)( viii), may re¬ 
quest a waiver from the Commissioner 
of regulations in this chapter as given 
in § 1.2 of this chapter. 


§271.16 [Amended] 

6. By revising the phrase “under 
§ 271.18(d)(1)” to read “under 
§ 271.18(c)(2)” in the second sentence 
of paragraph (a) of § 271.16. 

7. By adding a sentence to the end of 
paragraph (b), revising paragraphs 
(cX2Xvii) and <cX2XviiXA). and 
adding new paragraphs <cX2XviiXG), 
(cX2XviiXH), and <cX2Xviii) to 
§ 271.18 to read as follows: 

§271.18 Tribal request for initial contract 


(b) • • • If the contract application 
is for all or parts of the Indian Action 
Team program and the tribal govern¬ 
ing body elects to submit the applica¬ 
tion through the Indian Technical As¬ 
sistance Center, instead of through 
the Agency, this choice shall be indi¬ 
cated in the resolution. 

(c) • • • 

( 2 )• ♦ • 

(vii) Any delegations of authority 
and any limitations on authorities 
granted the tribal organization, in¬ 
cluding those in regard to: 

(A) Access to Bureau records under 
§271.16. Unless specified otherwise in 
the tribal resolution under this section 
or in a subsequent resolution, a tribal 
organization which is not the govern¬ 
ing body of an Indian tribe is required 
to seek access to Bureau records 
through that tribe's chairman or other 
official(s) designated by the tribal gov¬ 
erning body. This restriction does not 
apply to a tribal organization when op¬ 
erating under a contract authorized 
under the Act. 

• * • • • 

(G) Requests for waivers of the reg¬ 
ulations in this chapter under 
§ 271.15(e). 

(H) Entering into an agreement in 
accordance with the 1834 Act (25 
U.S.C. 48) as prescribed in § 275.3(a)(3) 
of this chapter. 


(vii ion date of the au¬ 
thority • by the resolution. 


8. By adding a • w paragraph (c) to 
§ 271.20 to read as follows: 

§ 271.20 Recontracting. 


(c) Once an initial contract has been 
made, recontracting shall be without 
regard to any new or revised program 
regulations issued by the Bureau since 
the initial contract unless the require¬ 
ments in the regulations are statutory. 

9. By revising (a)(1) of §271.21 to 
read as follows: 

§271.21 Submission of requests to con¬ 
tract. 

(a) ♦ • • 

(1) To the Superintendent when the 
tribe(s) or Indians to be served by the 
contract are within the jurisdiction of 
that Agency office. However, tribal re¬ 
quests and the related applications to 
contract for all or parts of the Indian 
Action Team program may be submit¬ 
ted to the Chief, Indian Technical As¬ 
sistance Center, at the option of the 
tribal governing body when so indicat¬ 
ed in its resolution pursuant to 
§ 271.18(b). All tribal requests and the 
related applications to contract for all 
or parts of the Construction. Building 
and Utilities program that is contrac- 
table under this part and is within the 
responsibility of the Division of Facili¬ 
ties Engineering shall be submitted to 
the Chief, Division of Facilities Engi¬ 
neering, instead of to the Superinten¬ 
dent. 

• • • • • 

10. By revising paragraphs (b), (c), 
and (e) and adding new paragraphs (f) 
and (g) to § 271.22 to read as follows: 

§ 271.22 Review and action by Superinten¬ 
dent 


(b) Within 15 days of receipt, the Su¬ 
perintendent shall review the applica¬ 
tion for completeness and request any 
additional information from the appli¬ 
cant or from the requesting tribe that 
is needed to satisfy the requirements 
of §271.14. If the application involves 
contracting for all or parts of the 
Indian Action Team program, the Su¬ 
perintendent shall also contact the 
Chief of the Indian Technical Assis¬ 
tance Center for the necessary infor¬ 
mation on funding. The funding infor¬ 
mation shall be obtained without 
sending the application to the Center. 

(c) Within 30 days of receipt, the Su¬ 
perintendent shall review the applica¬ 
tion to determine whether funds are 
available at the Agency to finance the 
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proposed contract, the effect of ser¬ 
vices provided by the proposed con¬ 
tract. the effect of the proposed con¬ 
tract on other services or programs 
provided by the Agency, and whether 
any deficiencies exist which could 
result in possible declination. The 
review of effect on services should be 
accomplished by comparing the pro¬ 
posed services to what services the 
Bureau would provide if there were no 
proposal to contract. After making the 
review required by this paragraph, the 
Superintendent shall take one of the 
following actions: 

(1) If funds are not available at the 
Agency to adequately finance the pro¬ 
posed contract without significantly 
reducing services under the non-con- 
tracted programs or parts of programs, 
the Superintendent shall so notify the 
applicant in writing and offer alterna¬ 
tive solutions to the funding problem. 
The applicant may propose alternative 
solutions to solve the funding prob¬ 
lem. Upon receiving written notice of 
the applicant's choice of alternative^), 
the Superintendent shall determine 
whether the altemative(s) chosen will 
solve the funding problem. If the ap¬ 
plicant’s choice of altemative(s) is suf-’ 
ficient to solve the funding problem, 
or if the solution involves reprogram¬ 
ming which requires Congressional 
action, the Superintendent shall take 
the actions in paragraphs (c)(2), (d), or 

(e) of this section, as appropriate. If 
the applicant’s choice of alternative^) 
will not solve the funding problem, the 
applicant shall be notified in writing 
and will be asked to reconsider the 
matter and select another choice. 
After the applicant has reconsidered 
and notified the Superintendent in 
writing of its second choice of 
alternative(s), the Superintendent 
shall decide whether the applicant's 
choice is sufficient to solve the fund¬ 
ing problem. If the Superintendent de¬ 
termines that the applicant’s second 
choice of altemative(s) will not solve 
the funding problem, or if the appli¬ 
cant refuses to make a selection, the 
Superintendent will refer the funding 
problem to the Area Director for deci¬ 
sion. The Superintendent shall notify 
the applicant of the referral in writ¬ 
ing. An additional 15 days shall be al¬ 
lowed for the Superintendent to try to 
resolve the funding problem. The al¬ 
ternatives offered by the Superinten¬ 
dent may include the following which 
can be used alone or in combination to 
solve the funding problem: 

(i) The Bureau may make available 
additional funds resulting from sav¬ 
ings in other Bureau programs, sub¬ 
ject to established reallocation or re¬ 
programming procedures. 

(ii) The tribe(s) may obtain grant 
funds under Part 272 of this chapter 
to cover any initial “start up” costs in¬ 
cluded in the proposal. 

(iii) The Bureau may resesign or 
consolidate operations involving non- 


contracted programs or parts of pro¬ 
grams. 

(iv) The tribe(s) may redesign the 
contract proposal or consolidate all or 
parts of the proposal with other tribal 
programs. 

(v) The tribets) may obtain addition¬ 
al funds from sources outside the 
Bureau to supplement the Bureau 
funds available to finance the propos¬ 
al. 

(vi) The tribe(s) may accept lower 
service levels under the proposed con¬ 
tract or under the non-contracted pro¬ 
grams or parts of programs through 
reallocation or reprogramming of 
Bureau funds. 

(vii) The tribe(s) may choose to 
withdraw the contract proposal and 
allow the Bureau to continue to oper¬ 
ate the program either as presently 
operated or as redesigned by the 
tribe(s). 

(2) If funds are available at the 
Agency to adequately finance the pro¬ 
posed contract without significantly 
reducing services under the non-con¬ 
tracted programs or parts of programs, 
the Superintendent shall make recom¬ 
mendations in writing to the applicant 
and the tribal governing body which 
he feels are needed to avoid possible 
declination and shall indicate the 
technical assistance available from the 
Agency Office to correct any deficien¬ 
cies. This action shall also be taken 
within 30 days after receiving the ap¬ 
plication. 


(e)(1) The Superintendent shall for¬ 
ward the application to the Area 
Office with his comments and recom¬ 
mendations. The recommendations 
shall include: 

(1) A statement on the availability of 
Bureau equipment, facilities and build¬ 
ings requested in the application. 

(ii) A recommendation on who 
should be the Contracting Officer’s 
Representative. 

(iii) A citation of funds to be 
charged. 

(iv) A certification of the amount of 
funds actually available for the con¬ 
tract. If the Agency funds available 
are less than the amount requested in 
the application, the Superintendent 
must state his efforts and extent of 
his success or failure in resolving the 
funding problem. 

(2) The Superintendent shall for¬ 
ward the application and his com¬ 
ments and recommendations within 
the following time limits: 

(i) Within 30 days after receiving the 
application when the Superintendent 
has no recommendations to make to 
the applicant. 

(ii) Within 10 days after making 
written recommendations to the appli¬ 
cant if the applicant does not respond, 
request additional time in which to re¬ 
spond, or refuses the technical assis¬ 
tance offered. 


(f) After receiving an application to 
contract for all or parts of the Indian 
Action Team program, the Chief, 
Indian Technical Assistance Center, 
shall take all actions required of a Su¬ 
perintendent by paragraphs (a) 
through (e) of this section. In addi¬ 
tion, within 15 days after receiving the 
application, he shall contact the Su¬ 
perintendent for the tribe(s) or Indi¬ 
ans to be served by the contract con¬ 
cerning the availability of the equip¬ 
ment, facilities, and buildings request¬ 
ed in the application. This contact 
shall be made without sending the ap¬ 
plication to the Superintendent. The 
Chief, Indian Technical Assistance 
Center, shall then forward the appli¬ 
cation to the Director, Office of Tribal 
Resources Development, with his com¬ 
ments and recommendations within 
the time frame prescribed in para¬ 
graph (e) of this section. 

(g) After receiving an application to 
contract for all or part of the Con¬ 
struction, Building and Utilities pro¬ 
gram. the Chief of the Division of Fa¬ 
cilities Engineering shall take all ac¬ 
tions required of a Superintendent by 
paragraphs (a) through (e) of this sec¬ 
tion. In addition, within 15 days after 
receiving the application, he shall con¬ 
tact the Superintendent for the 
tribe(s) or Indians to be served by the 
contract concerning the availability of 
the equipment, facilities, and buildings 
requested in the application. This con¬ 
tact shall be made without sending the 
application to the Superintendent. 
The Chief, Division of Facilities Engi¬ 
neering. shall then forward the appli¬ 
cation to the Director, Office of Ad¬ 
ministration. with his comments and 
recommendations within the time 
frames prescribed in paragraph (e) of 
this section. 

11. By revising § 271.23 to read as fol¬ 
lows: 

§271.23 Review and action by Area Direc¬ 
tor. 

(a) Upon receipt of a contract appli¬ 
cation submitted directly to the Area 
Director as provided for in §271.21, 
the Area Director shall obtain the ap¬ 
propriate Superintendents' recommen¬ 
dations within 10 days. The Area Di¬ 
rector shall then proceed as required 
by paragraphs (c) and (d) of this sec¬ 
tion. 

(b) Upon receipt of a contract appli¬ 
cation forwarded by a Superintendent, 
the Area Director will review the ap¬ 
plication and the Superintendent's 
recommendations and then proceed as 
required by paragraphs (c) and (d) of 
this section except that: 

(1) After receiving applications to 
contract for all or parts of the Indian 
Action Team program and the com¬ 
ments and recommendations of the 
Chief, Indian Technical Assistance 
Center, on the application, the Direc¬ 
tor. Office of Tribal Resources Devel- 
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opment, shall take all actions required 
of an Area Director by paragraphs (c) 
and (d) of this section. 

(2) After receiving applications to 
contract for all or parts of the Con¬ 
struction, Building and Utilities pro¬ 
gram that is contractable under this 
Part and is within the responsibility of 
the Division of Facilities Engineering 
and the comments and recommenda¬ 
tions of the Chief, Division of Facili¬ 
ties Engineering, on the application, 
the Director, Office of Administration, 
shall take all actions required of an 
Area Director by paragraphs (c) and 
(d) of this section. 

(c) The Area Director shall notify 
the applicant and the tribal governing 
body, if different from the applicant, 
that the application was received, 
within five days of its receipt. 

(d) Within 30 days, the Area Direc¬ 
tor shall review the contract applica¬ 
tion, the recommendations of the Su¬ 
perintendent, any responses from the 
contract applicant or the tribal gov¬ 
erning body and the criteria for decli¬ 
nation set forth in §271.15 to deter¬ 
mine if there are any declination 
issues that must be addressed. If the 
contract application was submitted di¬ 
rectly to the Area Director as provided 
for in §271.21, or if the Superinten¬ 
dent has forwarded an application 
with funding problems which could 
not be resolved at the Agency level, 
the Area Director will also review the 
application to determine whether 
funds are available within the Area to 
finance the proposed contract, the 
effect of services provided by the pro¬ 
posed contract, the effect of the pro¬ 
posed contract on other services or 
programs provided by the Area; and 
any deficiencies which could result in 
possible declination. At the completion 
of the review, the Area Director will 
take one of the following actions as 
appropriate: 

(i) If funds are not available to ade¬ 
quately finance the proposed contract 
without significantly reducing services 
under the non-contracted programs or 
parts of programs, the Area Director 
shall so notify the applicant in writing 
and offer alternative solutions to the 
funding problem. The alternatives of¬ 
fered by the Area Director may in¬ 
clude those given in subdivisions <(i) 
through (vii) of § 271.22(c)(1), which 
can be used alone or in combination to 
solve the funding problem. The appli¬ 
cant may also propose alternative so¬ 
lutions to solve the funding problem. 
Upon receiving written notice of the 
applicant's choice of alternatives), the 
Area Director shall determine whether 
the alternatives) chosen will solve the 
funding problem. If the applicant's 
choice of alternatives) is sufficient to 
solve the funding problem, or if the so¬ 
lution involves reprogramming which 
requires Congressional action, the 
Area Director shall take the actions in 


paragraphs (d)(2), (d)(3), or (d)(4) of 
this section, as appropriate. If the ap¬ 
plicant’s choice of alternatives) will 
not solve the funding problem, the ap¬ 
plicant shall be notified in writing and 
will be asked to reconsider the matter 
and make a second choice. After the 
applicant has reconsidered and noti¬ 
fied the Area Director in writing of its 
second choice of altemative(s), the 
Area Director shall decide whether 
that choice is sufficient to solve the 
funding problem. If the Area Director 
determines that the applicant's second 
choice of altemative(s) will not solve 
the funding problem, or if the appli¬ 
cant refuses to make a selection, the 
proposed contract cannot be entered 
into, due to the limitation that monies 
obligated on contracS cannot exceed 
available appropriations (31 U.S.C. 
665(a)). 

(ii) The applicant will be notified in 
writing if the Area Director decides 
that the proposed contract cannot be 
entered into because of unresolved 
funding problems. The Area Director's 
decision may be appealed to the Com¬ 
missioner, and the notice shall include 
a statement to that effect. The appli¬ 
cant should have 10 days from receipt 
of notice of the Area Director's deci¬ 
sion in which to exercise its appeal 
rights by providing the Area Director 
with a notice in writing to that effect. 

(iii) Upon receipt of notice of appeal, 
an informal public hearing shall be 
conducted by an official appointed by 
the Office of Hearings and Appeals. 
The purpose of the hearing will be to 
develop a factual record upon which 
the Commissioner can review the deci¬ 
sion of the Area Director. All interest¬ 
ed parties may attend the hearing and 
present their position. The record 
which is developed will be submitted 
to the Commissioner who will make a 
final decision for the Department. 

(2) If the applicant’s choice of alter¬ 
natives includes the reprogramming of 
funds, the Area Director shall forward 
the reprogramming request, the rea¬ 
sons for the request, and his recom¬ 
mendations to the Commissioner for 
further action as given in 
§ 271.25(c)(l)(ii). If Congress grants 
the reprogramming request, the Area 
Director shall take the actions in para¬ 
graph (d)(3), or (d)(4) of this section 
as appropriate. If Congress does not 
grant the reprogramming request, the 
contract cannot be made and the Area 
Director shall so notify the applicant 
in writing. 

(3) If funds are available to ade¬ 
quately finance the proposed contract 
without significantly reducing services 
under the noncontracted programs or 
parts of programs and there are no 
declination issues, the Area Director 
will notify the contract applicant in 
writing of this fact. Before the negoti¬ 
ations take place, the Area Director 
shall give the applicant a copy of any 


documents to be used by the Bureau 
during negotiations. The Area Direc¬ 
tor shall negotiate and award the con¬ 
tract within 30 days of notifying the 
applicant unless a later date is re¬ 
quested by the applicant. 

(4) If the funds are available to ade¬ 
quately finance the proposed contract 
without significantly reducing services 
under the non-contracted programs or 
parts of programs but it is felt that 
there are declination issues that must 
be resolved, the Area Director will 
notify the applicant and/or tribal gov¬ 
erning body of this fact in writing. 
The notice shall include a list of the 
declination issues identified by the 
Area Director, the reason(s) for such 
identification, a copy of any docu¬ 
ments used in arriving at the issues, 
recommendations for resolving the 
issues and the technical assistance 
available for this purpose. The notice 
shall also request a meeting with the 
applicant and/or tribal governing 
body to discuss the issues and seek 
agreement on a course of action to re¬ 
solve them. The meeting shall be held 
within 15 days of the applicant's and/ 
or tribal governing body’s receipt of 
the notice or at a time and place mu¬ 
tually agreed to by the parties. 

(i) If the applicant accepts the Area 
Director’s offer of technical assistance, 
it shall be provided in accordance with 
the applicant’s request. At such time 
as the issues are thus resolved, the 
Area Director will so advise the appli¬ 
cant and offer to enter into negotia¬ 
tions within 30 days of resolution or at 
the applicant’s convenience. 

(ii) If the applicant declines the 
Area Director’s offer of technical as¬ 
sistance and the matter is not other¬ 
wise resolved, the Area Director shall 
proceed in accordance with § 271.24. 

(iii) If the applicant does not re¬ 
spond within 30 days of receipt of the 
Area Director’s recommendations and 
offer of assistance, and does not re¬ 
quest additional time in which to re¬ 
spond, the Area Director shall proceed 
in accordance with § 271.24. 

(iv) If the applicant does not agree 
with the Area Director's recommenda¬ 
tions and the matter is not resolved 
within 30 days of the Area Director’s 
receipt of the applicant's response to 
the Area Director's recommendations, 
the Area Director shall proceed in ac¬ 
cordance with § 271.24. 

12. By revising paragraph (c) and 
adding a new paragraph (e) to §271.24 
to read as follows: 

§ 271.24 Area Director's recommendation 
to decline. 


(c) The Area Director shall send the 
written recommendation to the Com¬ 
missioner within 15 days after the 
time periods provided in 
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§ 271.23(d)<4)(iii) and (iv). At the same 
time, he shall send a copy of the writ¬ 
ten recommendation to the tribal or¬ 
ganization and tribal governing body. 

• • • • • 

(e) The Director, Office of Tribal 
Resources Development, shall take the 
actions required of an Area Director 
by this section, as needed, for applica¬ 
tions to contract for all or parts of the 
Indian Action Team program when¬ 
ever the tribal governing body elects 
to submit such a contract application 
through the Indian Technical Assis¬ 
tance Center and so indicates in its 
resolution pursuant to § 271.18(b). The 
Director, Office of Administration, 
shall take the actions required of an 
Area Director by this section, as 
needed, for applications to contract 
for all or parts of the Construction, 
Building and Utilities program that is 
contr&ctable under this part and is 
within the responsibility of the Divi¬ 
sion of Facilities Engineering. 

13. By revising paragraphs (b), (c) 
and (d)(1) of §271.25 to read as fol¬ 
lows: 

§271.25 Review and action by Commis¬ 
sioner. 

• • • • * 

(b) An application submitted directly 
to the Commissioner under § 271.21(c) 
will be handled by the directorate 
within the Bureau in whose substan¬ 
tive jurisdiction the subject matter of 
the proposed contract falls. That Di¬ 
rector will perform all of the actions 
of the Area Director specified in 
§ 274.23. In particular: 

(1) The Director, Office of Tribal 
Resources Development, shall take the 
actions required of an Area Director 
by this section regarding applications 
to contract for all or parts of the 
Indian Action Team program which 
have been submitted through the 
Indian Technical Assistance Center. 

(2) The Director, Office of Adminis¬ 
tration, shall take the actions required 
of an Area Director by this section re¬ 
garding applications to contract for all 
or parts of the Construction. Building 
and Utilities program that is contrac- 
table under this part and is within the 
responsibility of the Division of Facili¬ 
ties Engineering. 

(d) • • • 

(1) When the Commissioner does not 
accept the Area Director’s recommen¬ 
dation to decline, notice shall be given 
that the recommendations are not ac¬ 
cepted and that the Bureau shall ne¬ 
gotiate and award the contract within 
45 days unless the applicant requests 
additional time. 

• • • • • 

14. By revising paragraphs (f) and 
(g) of § 271.32 to read as follows: 
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§ 271.32 Contr&ctable functions or pro¬ 
grams. 

• • » • « 

(f) Range management: 

(1) Range resource inventories, 
range utilization inspections and trend 
studies. 

(2) Range management plans. 

(3) Development of contract stipula¬ 
tions for agricultural leases and per¬ 
mits (land use stipulations or conser¬ 
vation standards necessary to define 
each use shall be incorporated in and 
made a part of such lease or permit). 

(4) Supervision of compliance, to in¬ 
clude: 

(i) Establishment of range units. 

(ii) Establishment of grazing capac¬ 
ity and season of use. 

(iii) Preparation, assignment, modifi¬ 
cation and cancellation of grazing 
permit contracts. 

(iv) Preparation of Authority to 
Grant Grazing Privileges on Allotted 
Lands. Obtain approval of 
landowner(s). 

(v) Development of allocation of 
grazing privileges. 

(vi) Processing of competitive and 
negotiated sales of grazing privileges. 

(vii) Proposal of revision to grazing 
permit forms. 

(viii) Determination of kind of live¬ 
stock to be grazed on tribal and Gov¬ 
ernment land, and recommendation of 
kind of livestock to be grazed on indi¬ 
vidually owned land. 

(ix) Establishment of grazing fees on 
tribal lands, recommendation of graz¬ 
ing fees on individually-owned lands 
not containing stipulated rates and to 
non-Indian owned livestock which allo¬ 
cated permittees may be authorized to 
graze on tribal lands. 

(x) Prescription of duration of graz¬ 
ing permits. 

(xi) Establishment of bonding and 
insurance requirements. 

(xii) Determination of ownership of 
range improvements. 

(xiii) Investigation and processing of 
livestock trespass action. 

(xiv) Requirement of participation 
in control of livestock diseases. 

(5) Fee collection and disposition as 
directed by the Bureau, to include: 

(i) Tribal fees and taxes. 

(ii) Annual grazing fees. 

(iii) Annual permit preparation fees. 

(iv) Liquidated damages for excess 
stocking. 

(v) Livestock trespass damage to 
property injured or destroyed, trespass 
penalty, and value of forage con¬ 
sumed. 

(6) Watershed management. 

(7) Wildfire prevention and control. 

(g) Wildlife and parks: 

(1) Game, fish and outdoor recrea¬ 
tion inventories. 

(2) Game and fish management 
plans. 

(3) Outdoor recreation planning, de¬ 
velopment and management. 
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(4) Conservation, use, development, 
and management of fish and wildlife 
resources. 

(5) Preservation of natural beauty, 
historical sites, and archeological re¬ 
mains. 

(6) Wildfire prevention and control. 

• • • • # 

15. By adding a new paragraph (e) to 
§ 271.34 to read as follows: 

§271.34 Criteria for declining to contract 


(e) If the contract application is for 
range management and includes work 
performed under paragraphs (f)(4) or 

(f)(5) of §271.32. the applicant must 
agree in the contract application to 
the Contracting Officer’s review and 
approval of such work. 

16. By revising the second sentence 
of paragraph (d) of § 271.41 to read as 
follows: 

§ 271.41 Advance payments. 

• • • • • 

(d) • V* For advance payment meth¬ 
ods other than the Letter of Credit 
method, requests for advances made 
after an initial advance shall be ac¬ 
companied and supported by a report 
of expenditures to date, the amount of 
funds on hand, and the anticipated 
needs until receipt of payment. 


17. By adding a new paragraph (e) to 
§ 271.46 to read as follows: 

§271.46 Recordkeeping. 

• • • • • 

(e) Provide recordkeeping adequate 
to verify the fairness and uniformity 
of services provided to the Indians af¬ 
fected by the contract in case of 
formal complaints. 

18. By adding a new paragraph (h) 
to § 271.54 to read as follows: 

§ 271.54 Contract funds. 


(h) Social services grant funds dis¬ 
tributed through a contract under this 
part shall not be considered a direct 
cost for the purposes of this section. 

19. By adding a new paragraph (d) to 
§ 271.55 to read as follows: 

§ 271.55 Savings under contract 

• • • * • 

(d) Social services grant funds in 
excess of those required to meet the fi¬ 
nancial assistance needs of the Indian 
clients served by a contract under this 
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part shall not be considered as savings 
for the purposes of this section. Excess 
social services grant funds will be 
deobligated from the contract. 

20. By revising paragraph (b) and 
adding a new paragraph (c) to § 271.66 
to read as follows: 

§271.66 Revisions or amendments pro¬ 
posed by Bureau. 


(b) Except as provided in paragraph 

(c) of this section, all amendments 
proposed by the Bureau must be 
agreed to, in writing, by the contrac¬ 
tor, the tribal governing body(s) and 
the Bureau. If such agreement cannot 
be obtained, the proposed amendment 
shall not be adopted by the Bureau. 

(c) When the Bureau finds through 
fiscal analysis that a redistribution of 
excess social sendees grant funds is re¬ 
quired to meet financial assistance 
needs in other Bureau jurisdictions, or 
in other social services grant program 
components within the same Bureau 
jurisdiction, which otherwise could not 
be met, the Bureau retains the right 
to revise the amount of social services 
grant funds designated in a contract to 
meet the needs of the Indian clients to 
be served without obtaining agree¬ 
ment by the contractor and tribal gov¬ 
erning body(s). However, the Bureau 
must notify the contractor and tribal 
governing body(s) in wTiting as re¬ 
quired by paragraph (a) of this sec¬ 
tion. 

21. By revising paragraph (c) of 
§ 271.76 to read as follows: 

§271.76 Bureau operation of retroceded, 
reassumed or cancelled for cause con¬ 
tracts. 


(c) This section applies to all con¬ 
tracts under this part. This section 
does not apply to contracts for the op¬ 
eration of Bureau programs or parts of 
programs previously entered into 
under the authority of the Buy Indian 
Act (25 U.S.C. 47) and in effect on the 
effective date of the regulations since 
ceiling and positions were not reserved 
at the time those contracts were 
awarded. However, the Bureau will 
provide as nearly as possible to the 
same quantity and quality of service 
and permanent and temporary person¬ 
nel that meet the U.S. Civil Service 
qualifications that would have been 
provided at the level intended by the 
Buy Indian Act contract or as operat¬ 
ed previously by the Bureau. 

22. By adding § 271.25 before § 271.74 
and adding §271.82 after §271.74 in 
the first paragraph to read as follows: 


§271.81 Hearings. 

Hearings required by §§271.25, 
271.74 and 271.82 shall be conducted 
as follows: • • • 


PART 272—GRANTS UNDER INDIAN 
SELF-DETERMINATION ACT 

24. By revising the authority citation 
for Part 272 to read as follows: 

Authority: Sec. 104, Pub. L. 93-638, 88 
Stat. 2207 (25 U.S.C. 450h), unless otherwise 
noted. 

§272.2 [Amended] 

25. By revising paragraph (e) of 
§ 272.2 to read as follows: 

• » * • • 

(e) “Commissioner.” in the absence 
of a Commissioner of Indian Affairs, 
means the Assistant Secretary for 
Indian Affairs. 


PART 273—EDUCATION CONTRACTS 
UNDER JOHNSON O'MALLEY ACT 

26. By revising the authority citation 
for Part 273 to read as follows: 

Authority: Section 201-209, Pub. L. 93- 
638. 88 Stat. 2203 (25 U.S.C. 452-456). 

§273.2 [Amended] 

27. By revising paragraph (c) of 
§ 273.2 to read as follows: 


(c) “Commissioner,*’ in the absence 
of a Commissioner of Indian Affairs, 
means the Assistant Secretary for 
Indian Affairs. 


PART 274—SCHOOL CONSTRUCTION 

CONTRACTS OR SERVICES FOR 

TRIBALLY OPERATED PREVIOUSLY 

PRIVATE SCHOOLS 

28. By revising the authority citation 
for Part 274 to read as follows: 

Authority: Sec. 204 and 208, Pub. L. 93- 
638. 88 Stat. 2214 and 2216 (25 U.S.C. 458 
and 458d). unless otherwise noted. 

29. By revising the third sentence of 
the introductory text in § 274.2 to read 
as follows: 

§ 274.2 Scope. 

• • • If a project is within the fund¬ 
ing priority, the Bureau contracting 
officer offers to negotiate a contract 
with the applicant subject to approval 
by the requesting tribe(s) for plan¬ 
ning, architectural-engineering design, 
facilities construction and purchase of 
equipment to provide educational fa¬ 
cilities meeting Bureau space stan¬ 
dards and construction code regula¬ 
tions. 


§274.3 [Amended] 

30. By revising paragraph (e) of 
§ 274.3 to read as follows: 

• • • • • 

(e) “Commissioner,” in the absence 
of a Commissioner of Indian Affairs, 
means the Assistant Secretary for 
Indian Affairs. 

31. By revising paragraph (b) of 
§ 274.11 to read as follows: 

§ 274.11 Eligible applicants. 


(b) Title to the land on which the 
construction for the previously private 
school is located must be vested in the 
tribe or the United States, or a lease 
for 25 years with an option for an ad¬ 
ditional 25 years must be entered into 
with the tribe or the United States for 
the ground on which the construction 
is located. 


32. By revising § 274.17 to read as fol¬ 
lows: 

§ 274.17 When to submit application. 

Applications may be submitted by a 
tribal organization to the Bureau at 
any time. However, only those applica¬ 
tions received by the beginning of the 
fiscal year shall be included in the pri¬ 
ority listing for that fiscal year. Appli¬ 
cations received after the beginning of 
the fiscal year shall not be included in 
the priority listing until the following 
fiscal year. 

33. By revising paragraph (b) of 
§ 274.18 to read as follows: 

§ 274.18 Agency Office review and action. 

• • • • • 

(b) When the Superintendent has 
determined that the application is 
complete, he will forward to the Area 
Director having jurisdiction over that 
Agency Office the following: 

(1) The completed application. 

(2) Documentation of the tribal 
request(s). 

(3) A written statement that the ap¬ 
plication is complete. 

(4) A written statement on the 
sources and amount of funding, defi¬ 
cits, and stability of the program 
budget. 

34. By revoking and reserving para¬ 
graph (c) and revising paragraph (d) 
of § 274.19 to read as follows: 

§ 274.19 Area Office review and action. 


(c) [Reserved] 

(d) Forward to the Commissioner 
the same items listed in paragraphs (1) 
through (4) of § 274.18(b). 
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35. By revising the introductory text 
of § 274.20 to read as follows: 

§274.20 Priorities for funding construc¬ 
tion. 

As prescribed in § 274.21(b), the 
Commissioner shall evaluate and 
assign priorities on the basis of the ap¬ 
plication data submitted as required 
by § 274.13 including: 


• • • • • 

36. By revising the introductory 
text, paragraph (c), and paragraph (d) 
of § 274.21 to read as follows: 

§ 274.21 Central Office review and action. 

After receiving an application direct¬ 
ly or from the Area Director, the Com¬ 
missioner will take the following ac¬ 
tions: 


(c) At the beginning of the fiscal 
year, update the Bureau-wide priority 
listing of all approved projects in 
order of priority with the project with 
the highest priority listed first. New 
applications received after the begin¬ 
ning of the fiscal year shall be includ¬ 
ed in the update of the priority listing 
at the beginning of the following fiscal 
year. 

(d) Notify each applicant in writing 
of the project’s priority ranking on 
the updated Bureau-wide list each 
fiscal year. 

37. By revising the first sentence of 
paragraph (a) and paragraph (b) of 
§ 274.22 to read as follows: 

§ 274.22 On-site inspection and cost esti¬ 
mate. 

(a) The Commissioner or his repre¬ 
sentative shall conduct an on-site in¬ 
spection for projects high on the pri¬ 
ority listing and for which funding is 
available, beginning with the project 
ranked highest on the Bureauwide pri¬ 
ority listing. 


(b) From this information, a tenta¬ 
tive cost estimate for planning, design, 
construction and equipment will be 
made for budget purposes in coopera¬ 
tion with the tribal organization. 

38. By adding a new paragraph (a-1) 
to § 274.32 to read as follows: 

§ 274.32 Architectural design. 


(a-1) The contractor has the option 
of completing the planning documents 
itself or hiring a consultant or request¬ 
ing Bureau assistance for that pur¬ 
pose. 

% 

• • • • # 


PART 275—STAFFING 

39. By revising the authority citation 
for Part 275 to read as follows: 

Authority: Sec. 502, 84 Stat. 1909, 1925 
(42 U.S.C. 4762); Sec. 105, Pub. L. 93-638, 88 
Stat. 2208 (25 U.S.C. 450h); 26 U.S.C. 48. 


§275.2 [Amended] 

40. By revising paragraph (d) of 
§ 275.2 to read as follows: 

• • • * « 

(d) “Commissioner.” in the absence 
of a Commissioner of Indian Affairs, 
means the Assistant Secretary for 
Indian Affairs. 

41. By adding a sentence to the end 
of paragraph (a)(3) of §275.3 to read 
as follows: 

§ 274.3 Methods for staffing. 

(a) • • • 

(3) ♦ • • The authority to enter into 
such agreements must be delegated to 
a tribal organization in accordance 
with § 271.18(c)(2)(vii)(H). 

• • • * • 


PART 276—UNIFORM ADMINISTRA¬ 
TIVE REQUIREMENTS FOR GRANTS 

2. By revising the authority citation 
for Part 276 to read as follows: 

Authority: 34 CFR 256; Sec. 104, Pub. L. 
93-638. 88 Stat, 2207 (25 U.S.C. 450h), unless 
otherwise stated. 

43. By amending §276.11 as follows: 

(a) By deleting the word “or” after 
the word “section” in the first sen¬ 
tence of paragraph (b)(2). 

(b) By revising paragraph (g)(2) to 
read as follows: 

§276.11 Property management standards. 


(g)• • • 

(2) Where the grant results in a 
book or other copyrightable material, 
the author or grantee is eligible to 
copyright the work if it is found that 
(i) the retention of the copyright is 
not precluded by statute and (ii) 
equity or the public interest is best 
served by doing so, by reason of spe¬ 
cial circumstances. If it is found that 
the public interest is best served by 
limiting the term of any copyright to 
be obtained, such limits shall be set 
forth in the grant agreement. “Devel¬ 
opmental” copyrights may be request¬ 
ed during the development, testing or 
evaluation of copyrightable materials 
in order to prevent them from prema¬ 
turely falling into the public domain. 
The copyright will be in accordance 


with copyright laws. However, the 
Government reserves a royalty-free, 
nonexclusive and irrevocable license to 
reproduce, publish, or otherwise use. 
and to authorize others to use the 
work for Government purposes. A 
copy of any copyright obtained by a 
grantee shall be provided to the 
Bureau. Program income received as 
royalties from copyrights on materials 
produced under grants is retained by 
the grantee during the grant period 
and is to be used according to the pro¬ 
visions of § 276.6(c). Specific agree¬ 
ments between the Bureau and the 
grantee shall be entered into before 
the grant is awarded to determine the 
uses of the royalty income after the 
grant is completed or terminated. 

• • • • * 

44. By adding a new § 276.17 to read 
as follows: 

§ 276.17 Printing. 

As permitted by paragraph 36-2(c) 
of the Joint Committee on Printing 
(JCP) Printing and Binding regula¬ 
tions (October 1974, No. 23). printing 
required by a grantee in performing 
work under a grant is considered “inci¬ 
dental printing” (e.g., materials which 
the grantee needs to use to respond to 
the tenns of the grant). Whenever the 
incidental printing is likely to exceed 
the exclusions in paragraphs 36-3 and 
36-4 of the Joint Committee on Print¬ 
ing (JCP) Printing and Binding Regu¬ 
lations, specific provisions on printing 
as may be required shall be included in 
the grant agreement. Grantees shall 
be given the option of using sources 
other than Government Printing 
Office for incidental printing. 

45. By revising paragraph 1.4. of Part 
I of Appendix A to Part 276 as follows: 

Appendix A—Principles por Determining 
Costs Applicable to Grants 


part i—general 


I. Cost allocation plan. • • • 

4. Submission of indirect cost proposal 
and negotiation of indirect cost rates . a. A 
grantee should submit its indirect cost pro¬ 
posal to the Federal agency which provides 
the largest dollar volume of contracts and 
grants. However, once a Federal agency has 
handled an indirect cost proposal, that same 
Federal agency should continue to act upon 
the proposal even though the preponder¬ 
ance of financial interest may have shifted 
to another Federal agency, and grantee 
shall not resubmit its Indirect cost proposal 
to a second Federal agency. 

b. Where the grantee or contractor sub¬ 
mits its proposal to the Department of Inte¬ 
rior, the proposal should be sent to the cog¬ 
nizant Regional Office of the Department’s 
Office of Audit and Investigation. The 
Office of Audit and Investigation is respon¬ 
sible for the audit and review of the propos- 


FEDERAL REGISTER, VOL 43, NO. 60—TUESDAY, MARCH, 28, 1978 








12890 


PROPOSED RULES 


als and negotiation of the indirect cost 
rates. 

c. Grant administrators and contracting 
officers will usually, but are not required to, 
accept indirect cost rates negotiated by 
other Federal agencies. 

d. The Bureau of Indian Affairs will pro¬ 
vide technical assistance in developing indi¬ 
rect cost proposals, if needed, 

46. By amending paragraph B.ll.b. 
of Part II of Appendix A to Part 276 
as follows: 

(a) By changing the phrase “by the 
Bureau” to read “by the Federal Gov¬ 
ernment” and by changing the phrase 
“to Bureau grant programs” to read 
“to Federal grant programs” in the 
third sentence. 

(b) By changing the word “Bureau” 
to read “grantor Federal agency” in 
the last sentence. 

47. By adding a sentence to the end 
of paragraph C.L of Part II of Appen¬ 
dix A to Part 276 to read els follows: 

Appendix A—Principles for Determining 
Costs Applicable to Grants 


PART II—STANDARDS FOR SELECTED ITEMS OF 
COST 


C. Costs allowable with approval of the 
Bureau. 

1. Automatic data processing. • • • The 
Bureau must obtain required Departmental 
clearances before such approval can be 
given. 

Note.— The Bureau of Indian Affairs has 
determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Inflation Impact Statement 
under Executive Order 11821 and OMB Cir¬ 
cular A-107. 

Forrest J. Gerard, 
Assistant Secretary—Indian Affairs. 

[FR Doc. 78-8024 Filed 3-27-78; 8:45 ami 


[4510-26] 

DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

[29 CFR Part 1910] 

[Docket No. H-059A1 

OCCUPATIONAL EXPOSURE TO 
BENZENE 

Liquid Mixtures; Notice of Proposed 
Rulemaking and Notice of Stay 

AGENCY: Occupational Safety and 
Health Administration. Department of 
Labor. 

ACTION: Proposed rulemaking and 
notice of stay. 

SUMMARY: The Occupational Safety 
and Health Administration (OSHA), in 


the Federal Register issue of Febru¬ 
ary 10, 1978 (43 FR 5918), published a 
permanent standard regulating worker 
exposure to benzene. That standard 
applies to all operations involving ben¬ 
zene, including operations in which 
the sole exposure to benzene is from 
liquid mixtures which contain small 
amounts of benzene. By this notice, 
OSHA proposes an amendment to the 
permanent benzene standard to ex¬ 
clude from the standard liquid mix¬ 
tures containing 0.1% or less benzene 
by volume and the vapors from such 
liquids. This proposal is published, in 
part, in response to many public com¬ 
ments. While this rulemaking is un¬ 
derway. the standard will not be ap¬ 
plied to operations in which the sole 
exposure to benzene is from liquid 
mixtures which contain 0.1% or less of 
benzene or from the vapors from these 
liquids. 

DATES: Comments and objections 
must be postmarked by May 12, 1978. 

ADDRESS: Send comments to Docket 
Officer, Docket H-059A, Room S6212, 
U.S. Department of Labor, 3rd Street 
and Constitution Avenue NW., Wash¬ 
ington, D.C. 20210. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. James Vail, Directorate of 

Health Standards Programs. OSHA, 

3rd Street and Constitution Avenue 

NW.. Room N3658, Washington. 

D.C. 20210, 202-523-7194. 

SUPPLEMENTARY INFORMATION: 
On February 10. 1978, a permanent oc¬ 
cupational safety and health standard 
concerning occupational exposure to 
benzene was published in the Federal 
Register (43 FR 5918) as 29 CFR 
1910.1028. This standard requires em¬ 
ployers to take prescribed measures to 
control employee exposure to benzene. 
The standard applies to each place of 
employment where benzene in any 
quantity is produced, reacted, re¬ 
leased, packaged, repackaged, stored, 
transported, handled, or used. 

The permanent standard was devel¬ 
oped through rulemaking commenced 
subsequent to publication of an Emer¬ 
gency Temporary Standard for Occu¬ 
pational Exposure to Benzene (42 FR 
22516). The emergency temporary 
standard excluded from its coverage 
work operations where the exposure 
to benzene was solely from liquid mix¬ 
tures containing 1% or less benzene by 
volume or the vapors released from 
these liquids. After publication of the 
emergency temporary standard, OSHA 
published a proposed permanent stan¬ 
dard (43 FR 27452) which also con¬ 
tained the same percentage exclusion 
as the emergency temporary standard 
but further proposed reducing the 1% 
exclusion to 0.1% after one year from 
the effective date of a permanent stan¬ 
dard. 


The proposal notice specifically 
raised the question of whether these 
types of operations should be exempt¬ 
ed. In that notice,^OSHA solicited 
comment on the question of the ap¬ 
propriateness of a percentage exclu¬ 
sion and scheduled an informal public 
hearing to provide the public with an 
opportunity to present testimony on 
this and other issues. The proposal 
pointed out that there was some indi¬ 
cation that exposures resulting from 
mixtures containing 1% benzene would 
generally be less than 1 ppm (the pro¬ 
posed permissible exposure limit) but 
that it was not clear that this would 
always be the case. 

Comments from the public on the 
issue of a percentage exclusion were 
received by OSHA and testimony as to 
the relationship between the amount 
of benzene in liquid mixtures and the 
exposure measurement of employees 
was presented at the hearing. The per¬ 
manent benzene standard was based 
on a careful consideration of all the 
evidence submitted during the entire 
rulemaking proceeding. On the basis 
of this review, OSHA concluded that 
“the benzene record indicates that 
there is no consistent predictable rela¬ 
tionship between the percentage of 
benzene in a liquid mixture and the re¬ 
sultant airborne exposure to benzene;” 
and that, consequently, the percent¬ 
age exclusion could not be supported 
(43 FR 5942). The permanent stan¬ 
dard, therefore, contains no percent¬ 
age exclusion and applies to work op¬ 
erations involving any amount of ben¬ 
zene. 

Since publication of the permanent 
benzene standard, OSHA has received 
many requests from employers for an 
administrative stay of the standard, or 
other relief from the provisions of the 
standard, as it applies to work oper¬ 
ations where the sole exposure to ben¬ 
zene is from liquid mixtures contain¬ 
ing small amounts of benzene. These 
employers, generally, are manufactur¬ 
ers, distributors and marketers of 
products which they described as con¬ 
taining “trace” amounts of benzene. 
The range of products alleged to con¬ 
tain trace amounts of benzene is broad 
including both industrial and consum¬ 
er products. These employers allege 
that their employees' exposure to ben¬ 
zene is minimal. Some employers fur¬ 
ther state that benzene-free substi¬ 
tutes are not available. 

Although OSHA gave notice of this 
issue and provided the public ample 
opportunity to be heard on it, the ben¬ 
zene record does not contain specific 
evidence as to the relationship be¬ 
tween employee exposures and the use 
of many of these products. In view of 
the widespread use of benzene, there 
may also be many other products con¬ 
taining small or trace amounts of ben¬ 
zene concerning which record evidence 
Rvas not presented. While the decision 
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to apply the benzene standard to 
liquid mixtures containing any 
amount of benzene was, therefore, 
necessarily and rightly based on the 
best evidence available in the record, 
this record did not contain specific evi¬ 
dence of the relationship between ex¬ 
posure and percentages of benzene for 
large numbers of products, operations 
and employees. 

In light of the above, OSHA believes 
that it is appropriate to again seek evi¬ 
dence, information and views on the 
issue of whether the benzene standard 
should provide for a percentage ex¬ 
emption. In order to provide the clear¬ 
est possible notice of OSHA’s inten¬ 
tion and to elicit the fullest submis¬ 
sion of evidence. OSHA proposes to 
amend the benzene standard 
(§ 1910.1028) to exclude from its cover¬ 
age work operations where the sole ex¬ 
posure to benezene is from liquid mix¬ 
tures containing 0.1% or less benzene 
or the vapors from these liquids. In 
proposing this exemption, OSHA spe¬ 
cifically invites the submission of data, 
views and arguments on the following 
issues: 

1. Whether w T ork operations should 
be exempt from § 1910.1028 where the 
sole occupational exposure to benzene 
is from liquid mixtures containing less 
than a specified percentage of ben¬ 
zene; 

2. Whether 0.1% benzene is the ap¬ 
propriate percentage for exemption, or 
whether the percentage figure should 
be higher or low r er; 

3. What is the current percentage 
(or range of percentages) of benzene 
in liquid products, such as printing 
inks, petroleum solvents suitable for 
tire building, adhesives, sealants, 
paints, coatings, detergents, insecti¬ 
cides. disinfectants, waxes, floor fin¬ 
ishes, crude oil, petroleum solvents of 
varying grades, gas liquids, lubricating 
oils, petrochemicals, gasoline in refin¬ 
ery streams, and similar products. 

4. What is the current percentage 
(or range of percentages) of benzene 
in other solvents commonly used as 
substitutes for benzene, such as to¬ 
luene, xylene, hexane and solvent 
napthas. 

5. To what levels can the percentage 
of benzene in the products be feasibly 
reduced. 

6. What airborne concentrations of 
benzene result from the percentage of 
benzene in each product. 

7. To what extent do various factors, 
such as temperature, dilution with am¬ 
bient air, work practices, nature of op¬ 
erations. etc., affect the relationship 
between the percentages of benzene in 
the various products and resulting air¬ 
borne concentrations, and should any 
exemption be limited to the use of 
these products under particular cir¬ 
cumstances. 

8. To what extent, and for which 
liquid mixtures, are benzene-free sub¬ 
stitutes available. 


9. If liquid mixtures of specified per¬ 
centages are exempt from the other 
provisions of the benzene standard, 
should they nevertheless be subject to 
the labelling requirements of the stan¬ 
dard. Conversely, if such mixtures are 
not exempt from this standard, should 
they be exempt from the labelling re¬ 
quirements. 

After evaluation of the written com¬ 
ments submitted and the oral proceed¬ 
ings, if any, the Assistant Secretary 
will determine whether or not to 
amend the benzene standard to 
exempt liquid mixtures containing a 
specified percentage of benzene and 
what the terms of any such exemption 
should be. It should be noted that, if 
the benzene standard is amended to 
exempt work operations involving 
liquid mixtures containing less than a 
specified percentage of benzene, such 
operations will continue to be subject 
to the requirements of 29 CFR 
1910.1000, Table Z-2. 

Therefore, Interested persons are in¬ 
vited to submit wTitten data, views and 
arguments pertinent to this proposal 
and to any of these issues. These com¬ 
ments must be postmarked on or 
before May 12, 1978 and submitted in 
quadruplicate to the Docket Officer, 
Docket H-059A, Room S6212, U.S. De¬ 
partment of Labor, 3rd Street and 
Constitution Avenue, NW., Washing¬ 
ton, D.C. 20210. Material previously 
submitted as part of the record of the 
permanent benzene standard (Docket 
H-059) does not automatically become 
a part of the record of this proceeding. 
OSHA will designate those relevant 
portions of Docket H-059 which will 
be included in the record of Docket H- 
059A. Interested parties may specifi¬ 
cally identify and designate, in writ¬ 
ing, other portions of the record of 
Docket H-059 for inclusion in Docket 
H-059A. The data, views and argu¬ 
ments that are submitted will be avail¬ 
able for public inspection and copying 
at the above address. All timely writ¬ 
ten submisssions received will be made 
a part of the record of this proceeding. 

Pursuant to 29 CFR 1911.11(b) and 
(c). interested persons, in addition fo 
filing WTitten materials as provided 
above, may file with the Docket Offi¬ 
cer objections to the proposal, and 
may request an informal hearing with 
respect thereto, in accordance with 
the following conditions: 

1. The objections must include the 
name and address of the objector; 

2. The objections must be post¬ 
marked on or before May 12, 1978; 

3. The objections must state the 
grounds for the objection; 

4. The objections must be accompa¬ 
nied by a detailed summary of the evi¬ 
dence proposed to be adduced at the 
requested hearing. 

Notice of Stay 

Pending OSHA’s determination of 
this issue, OSHA is staying the appli¬ 


cation of the provisions of the benzene 
standard (1910.1028) to work oper¬ 
ations where the only exposure to ben¬ 
zene is from liquid mixtures contain¬ 
ing 0.1% or less of benzene by volume, 
or the vapors released from these liq¬ 
uids. In the interim, such operations 
will continue to be subject to the re¬ 
quirements of 29 CFR 1910.1000, 
Table Z-2. 

This document was prepared under 
the direction of Eula Bingham, Assis¬ 
tant Secretary of Labor for Occupa¬ 
tional Safety and Health, U.S. Depart¬ 
ment of Labor, 3rd Street and Consti¬ 
tution Avenue, NW., Washington, D.C. 
20210 . 

Accordingly, pursuant to sections 
4(b) and 6(b) of the Occupational 
Safety and Health Act of 1970 (84 
Stat. 1592, 1593, 29 U.S.C. 653, 655), 
the Secretary of Labor’s Order No. 8- 
76 (41 FR 25059), and 29 CFR Part 
1911, it is hereby proposed to amend 
Part 1910 of Title 29, Code of Fed- eral 
Regulations, by amending 

§ 1910.1028(a)(2) as set forth below. In 
addition, pursuant to section 4(b) (2) 
of the Act (84 Stat. 1592; 29 U.S.C. 
653), OSHA is of the view that the 
proposed standard is more effective 
than the corresponding standards now f 
in Subpart B of Part 1910, in Parts 
1915, 1916, 1917, 1918 and 1926 of Title 
29, Code of Federal Regulations. 
Therefore, these corresponding stan¬ 
dards w'ould also be superseded by the 
new proposed standard. 

Signed at Washington, D.C. this 23d 
day of March, 1978. 

Eula Bingham, 
Assistant Secretary of Labor.. 

Part 1910 of Title 29 of the Code of 
Federal Regulations is therefore pro¬ 
posed to be amended by adding a new 
paragraph (iii) to § 1910.1028(a)(2) to 
read as follows: 

§ 1910.1028 Benzene. 

(a) Scope and application. 


(2) This section does not apply to: 


(iii) Work operations where the only 
exposure to benzene is from liquid 
mixtures containing 0.1% or less of 
benzene by volume or the vapors re¬ 
leased from these liquids. 

Effective Date. This section shall 
become effective April 27, 1978. 

((84 Stat. 1593; 29 U.S.C. 655), Secretary of 
Labor's Order No. 8-76 (41 FR 25059); 29 
CFR Part 1911) 

[FR Doc. 78-8189 Filed 3-24-78; 12:35 pm] 


FEDERAL REGISTER, VOL. 43, NO. 60—TUESDAY, MARCH, 28, 1978 






12892 


PROPOSED RULES 


[4310-31] 

DEPARTMENT OF THE INTERIOR 
Geological Survey 
[30 CFR Part 270] 

GEOTHERMAL RESOURCES 
OPERATIONS 

Extension of Time for Comments 

AGENCY: U.S. Geological Survey. In¬ 
terior. 

ACTION: Proposed rule: extension of 
comment period. 

SUMMARY: This document extends 
the period for submitting comments 
on a proposed rule regarding geother¬ 
mal resources operations on public, ac¬ 
quired, and withdrawn lands. This pro¬ 
posal was published in the Federal 
Register on Wednesday, February 1, 
1978, 43 FR 4264. 

DATE: The comment period is ex¬ 
tended to May 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Billy J. Shoger. 703-860-7535 

(Commercial), 928-7535 (FTS). 

SUPPLEMENTARY INFORMATION: 

On February 1, 1978, the Geological 
Survey published, for public com¬ 
ments in the Federal Register (Vol. 
43. No. 22. pp. 4264-4267), a proposed 
revision of the Geothermal Resources 
Operations Regulations, Title 30 CFR 
Part 270. The proposed revision pro¬ 
vides the procedures by which facili¬ 
ties for the beneficial utilization of 
geothermal resources may be sited, 
constructed, and operated on Federal 
lands. The notice containing the pro¬ 
posed revision established March 20. 
1978. as the close of the comment 
period. 

The notice, as well as the proposed 
revised regulations, contained refer¬ 
ences to the related changes which the 
Bureau of Land Management pro¬ 
posed to make in the Geothermal Re¬ 
sources Leasing Regulations (Title 43 
CFR Group 3200), or more specifically 
as Title 43 CFR Part 3250. 

It was anticipated, when the pro¬ 
posed revisions of Title 30 CFR Part 
270 were published, that the Bureau 
of Land Management's proposal would 
be published shortly thereafter so 
that both proposals would be available 
for review and comment. However, as 
this did not occur, the comment period 
on the proposed revision of Title 30 
CFR Part 270 is hereby extended from 
March 20 until May 1, 1978. Written 
comments, identified by subject 
matter, should be submitted to the 
Acting Chief, Conservation Division, 
National Center (650), 12201 Sunrise 
Valley Drive, Reston, Va. 22092. 


Dated: March 22, 1978. 

Henry W. Coulter, 
Acting Director. 
CFR Doc. 78-8065 Filed 3-27-78; 8:45 am] 


[8320-01] 

VETERANS ADMINISTRATION 
[38 CFR Part 2] 

DELEGATIONS OF AUTHORITY 

Authority To Ufue Subpoenas 

AGENCY: Veterans Administration. 
ACTION: Proposed rule. 

SUMMARY: This proposed amend¬ 
ment delegates subpoena authority to 
the General Counsel and the Deputy 
General Counsel and redesignates po¬ 
sitions already exercising subpoena au¬ 
thority to reflect the recent implemen¬ 
tation of the Office of the Inspector 
General within the Veterans Adminis¬ 
tration. While the exercise of this au¬ 
thority within the Office of General 
Counsel is expected to be infrequent, a 
need has been experienced in connec¬ 
tion with the conduct of certain inves¬ 
tigations and cases by that office. In 
addition minor editorial changes have 
been made. 

DATES: Comments must be received 
on or before April 27. 1978. It is pro¬ 
posed to make this amendment effec¬ 
tive the date of final approval. 

ADDRESS: Send written comments 
to: Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue NW., Washington, 
D.C. 20420. 

Comments will be available for in¬ 
spection at the address shown above 
during normal business hours until 
May 8. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John B. Deleo, Assistant General 
Counsel, Office of General Counsel, 
Veterans Administration, Washing¬ 
ton, D.C. 20420, 202-389-3294. 

SUPPLEMENTAL INFORMATION: 
This authority consists of the power 
to issue subpoenas for and compel the 
attendance of witnesses within a 
radius of 100 miles from the place of 
hearing and to require the production 
of books, papers, documents, and 
other evidence. Discretion is to be used 
in the exercise of this power and it is 
not to be used unless all other ways of 
efficiently obtaining the evidence 
needed have been exhausted. Several 
designated positions within the Veter¬ 
ans Administration are already autho¬ 
rized under the regulation to exercise 
this power. They are: The Assistant 
Administrator for Management and 


Evaluation, the Director and Assistant 
Director of the Investigation and Se¬ 
curity Service; and heads of regional 
offices and centers having insurance 
activities, regional office activities, or 
both. These positions are being rede¬ 
signated as: Inspector General; 
Deputy Inspector General; Assistant 
Inspector General for Investigation; 
and Deputy Assistant Inspector Gen¬ 
eral for Investigation. 

Additional Comment Information 

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the proposal to 
the Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue NW., Washington, 
D.C. 20420. All written comments re¬ 
ceived will be available for public in¬ 
spection at the above address only be¬ 
tween the hours of 8 a.m. and 4:30 
p.m. Monday through Friday (except 
holidays) until May 8, 1978. Any 
person visiting Central Office for the 
purpose of inspecting any such com¬ 
ments will be received by the Central 
Office Veterans Services Unit in room 
132. Such visitors to any Veterans Ad¬ 
ministration field station will be in¬ 
formed that the records are available 
for inspection only in Central Office 
and furnished the address and the 
above room number. 

Approved: March 20, 1978. 

By direction of the Administrator. 

Rufus H. Wilson, 
Deputy Administrator. 

Section 2.1 is revised to read as fol¬ 
lows: 

§ 2.1 Delegation of authority to employees 
to issue subpoenas, etc. 

(a) Employees occupying or acting in 
the positions designated in paragraph 

(b) of this section shall have the 
power to issue subpoenas for (by coun¬ 
tersigning VA Form 2-4003) and 
compel the attendance of witnesses 
within a radius of 100 miles from the 
place of hearing and to require the 
production of books, papers, docu¬ 
ments, and other evidence. Discretion 
will be used in the exercise of this 
power which will not be used except 
when necessary or when the evidence 
cannot be obtained efficiently in any 
other way. 

(b) Designated positions: Inspector 
General. Deputy Inspector General, 
Assistant Inspector General for Inves¬ 
tigation, Deputy Assistant Inspector 
General for Investigation, General 
Counsel, Deputy General Counsel, 
Heads of regional offices and centers 
having insurance activities, regional 
office activities, or both. 

(c) Any person required by such sub¬ 
poena to attend as a witness shall be 
allowed and paid the same fees and 
mileage as are paid witnesses in the 
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district courts of the United States. In 
case of disobedience to any such sub¬ 
poena, the aid of any district court of 
the United States may be invoked in 
requiring the attendance and testimo¬ 
ny of witnesses and the production of 
documentary evidence, and such court 
within the jurisdiction of which the 
inquiry is carried on may, in case of 
contumacy or refusal to obey a sub¬ 
poena issued to any officer, agent, or 
employee of any corporation or to any 
other person, issue an order requiring 
such corporation or other person to 
apear or to give evidence touching the 
matter in question; and any failure to 
obey such order of the court may be 
punished by such court as a contempt 
thereof. 

tFR Doc. 78-8095 Piled 8-27-78; 8:45 am] 


[8320-01] 

[38 CFR Part 14] 

LEGAL SERVICES, GENERAL COUNSEL 

Procedure Where Violation of Penal 
Statutes Is Involved 

AGENCY: Veterans Administration, 
ACTION: Proposed rule. 

SUMMARY: This proposed amend¬ 
ment is intended to make clear an al¬ 
ready existing regulation that sets 
forth the procedures to be followed 
when submitting a matter involving a 
violation of law to Federal authorities. 
Tills amendment provides for the sub¬ 
mission of evidence relating to a viola¬ 
tion or suspected violation of the 
penal provisions of the United States 
to the U.S. Attorney, FBI, or Depart¬ 
ment of Justice. 

DATE: Comments must be received on 
or before April 27, 1978. It is proposed 
to make this amendment effective the 
date of final approval. 

ADDRESS: Send written comments 
to: Administrator of Veterans Affairs 
(271 A). Veterans Administration, 810 
Vermont Avenue NW., Washington, 
D.C. 20420. 

Comments will be available for in-, 
spection at the address shown above 
during normal business hours until 
May 8, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John B. DeLeo. Assistant General 
Counsel, Veterans Administration, 
Washington, D.C. 20420, 202-389- 
3294. 

SUPPLEMENTARY INFORMATION: 
Internal roles with regard to referrals 
of matters Involving a violation of law 
to Federal authorities are set forth in 
the amendment and, in general, the 
referrals will be made by the VA Dis¬ 
trict Counsels in the various States or 


by the General Counsel in Washing¬ 
ton. depending on the location of the 
file containing the evidence. The 
amendment does not permit discre¬ 
tion. either at the General Counsel 
level, or at the District Counsel level, 
as to whether or not a case should be 
referred, based on the strength or 
value of the evidence or nature of the 
violation alleged. In any case wherein 
prosecution is declined by a U.S. At¬ 
torney, and the case is deemed essen¬ 
tial to protect the interests of the 
agency, the VA District Counsel in 
whose jurisdiction the case arose shall 
refer the matter to the General Coun¬ 
sel. 

Additional Comment Information 

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the proposal to 
the Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue NW., Washington, 
D.C. 20420. All written comments re¬ 
ceived will be available for public in¬ 
spection at the above address only be¬ 
tween the hours of 8 a.m. and 4:30 
pm., Monday through Friday (except 
holidays), until May 8, 1978. Any 
person visiting Central Office for the 
purpose of inspecting any such com¬ 
ments will be received by the Central 
Office Veterans Services Unit in room 
132. Such visitors to any VA field sta¬ 
tion will be informed that the records 
are available for inspection only in 
Central Office and furnished the ad¬ 
dress and the above room number. 

Approved: March 20, 1978. 

By direction of the Administrator. 

Rufus H. Wilson, 
Deputy Administrator. 

Section 14.560 is revised to read as 
follows: 

§ 14.560 Procedure where violation of 
penal statutes is involved. 

(a) The submission to the appropri¬ 
ate U.S. Attorney or FBI. according to 
local practice, of a violation or suspect¬ 
ed violation of the penal provisions of 
the statutes of the United States, in¬ 
cluding those offenses coming within 
the purview of the Assimilative Crimes 
Act (18 U.S.C. 13), will be made by the 
District Counsel within whose jurisdic¬ 
tion the alleged offense appears to 
have been committed. Where the file 
or record which contains evidence of a 
penal offense is maintained in a differ¬ 
ent field station, it will be referred to 
the appropriate District Counsel in 
whose area the offense was commit¬ 
ted. for referral. Where the file or 
record is located in or has been for¬ 
warded to Central Office, the matter 
will be referred to the General Coun¬ 
sel for development and transmittal to 


the appropriate District Counsel or 
direct to the Department of Justice. 

(b) In Central Office, reports of the 
Office of Inspector General evidencing 
any criminal acts will be transmitted 
by the General Counsel to the appro¬ 
priate District Counsel for referral or. 
In the discretion of the General Coun¬ 
sel, the matter may be referred direct¬ 
ly to the Department of Justice. Inves¬ 
tigations conducted by the Office of 
Inspector General are administrative 
in nature and development of criminal 
aspects of a case should only be inci¬ 
dental to the investigation of adminis¬ 
trative irregularities. If evidence of ad¬ 
ministrative irregularities, as set forth 
in § 1.452 of this chapter, is brought to 
the attention of a District Counsel, he 
or she will recommend referral to the 
Office of Inspector General; VA Cen¬ 
tral Office through appropriate office 
and department heads. If there is evi¬ 
dence of violation of the law, as well as 
administrative irregularities, referrals 
may be made simultaneously to law 
enforcement authorities and adminis¬ 
trative personnel. When evidence of a 
violation of penal statutes is uncov¬ 
ered during the course of an adminis¬ 
trative investigation by the Office of 
Inspector General, the investigator 
will notify the appropriate District 
Counsel of any referral to the U.S. At¬ 
torney or FBI, and, in addition, fur¬ 
nish him or her a copy of any WTitten 
submission. 

(c) The Department of Justice, or 
the U.S. Attorneys, are charged with 
the duty and responsibility of inter¬ 
preting and enforcing criminal stat¬ 
utes, and the final determination as to 
whether the evidence in any case is 
sufficient to warrant prosecution is a 
matter solely .for their determination. 
No judgments will be made, either at 
the General Counsel level, or at the 
District Counsel level, as to whether 
or not a case should be referred, based 
on the strength or value of the evi¬ 
dence or nature of the violation al¬ 
leged. If the Department of Justice or 
U.S. Attorney decides to prosecute, 
the District Counsel will cooperate as 
may be requested. The District Coun¬ 
sel will bring to the attention of the 
General Counsel any case wherein he 
or she is of the opinion that criminal 
or civil action should be initiated, not¬ 
withstanding a decision by the U.S. 
Attorney not to bring such action. 
Cases deemed essential to protect the 
interest of the Veterans Administra¬ 
tion or which could cause undue pub¬ 
licity, or notoriety will be reported 
promptly to the General Counsel. 
Likewise, the District Counsel will 
report such cases in which, in his or 
her opinion, prosecution has been de¬ 
layed for an inordinate amount of 
time. 

CFR Doc. 78-8094 Filed 3-27-78; 8:45 am) 
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[4310-02] 

DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


[41 CFR Part 14H-70] 

CONTRACTING WITH INDIAN ORGA¬ 
NIZATIONS PURSUANT TO THE 
INDIAN SELF-DETERMINATION 
AND EDUCATION ASSISTANCE 
ACT 

Update of Regulations 

March 21. 1978. 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Proposed rule. 

SUMMARY: This proposed rule re¬ 
vises the contracting regulations 
under the Indian Self-Determination 
and Education Assistance Act to re¬ 
flect consultation with Indian tribes 
and organizations. The regulations 
themselves require that the Bureau 
annually consult with Indian tribes 
and organizations about the need to 
revise the regulations. This proposed 
rule is the result of that consultation. 

DATES: Comments must be recieved 
on or before: April 27, 1978. 

ADDRESS: Submit written comments 
to the Indian Self-Determination Staff 
(Code 106), Room 4627, 18th & C 
Streets NW.. Washington, D.C. 20245. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. Helen Miner Miller, Acting 
Chief, Indian Self-Determination 
Staff, Bureau of Indian Affairs. 
Room 4629, 18th & C Streets NW. f 
Washington, D.C. 20245, telephone 
202-343-4796. 

SUPPLEMENTARY INFORMATION: 
The Bureau of Indian Affairs proposes 
to amend Part 14H-70, Chapter 14H, 
Title 41 of the Code of Federal Regu¬ 
lations by adding new §§ 14H-70.205 
I4H-70.206 and by amending §§ 14H- 
70.409, 14H-70.611, 14H-70.626, 14H- 
70.809, 14H-70.1403, and 14H-70.1406. 

The authority for the Commissioner 
of Indian Affairs to revise these regu¬ 
lations is the Indian Self-Determina¬ 
tion and Education Assistance Act 
(Pub. L. 93-638; 25 U.S.C. 450, et seq.) 
and 41 CFR 14-1.008(0. 

Discussion of Proposed Changes 

The following is a list of the sections 
proposed to be changed and the rea¬ 
sons for each change: 

The authority citation for 41 CFR 
Part 14H-70 is being revised to add the 
United States Code citation as request¬ 
ed by the Office of the Federal Regis¬ 
ter. 


Section 14H-70.205—to add a new 
section to incorporate a policy state¬ 
ment into the regulations concerning a 
tribal contractor obtaining copyright 
privileges on copyrightable materials 
produced as a result of work per¬ 
formed under a contract funded by 
the Bureau. The policy statement 
being incorporated was issued by the 
Commissioner in an April 27. 1976, 
memorandum. The memorandum was 
issued to clarify and standardize the 
interpretation of the regulations on 
copyrights so that tribal contractors 
would not be adversely affected by in¬ 
consistent interpretation of those reg¬ 
ulations. 

Section 14H-70.206—to add a new 
section to incorporate a policy state¬ 
ment into the regulations concerning 
printing required by a tribal contrac¬ 
tor in performing work under a con¬ 
tract funded by the Bureau. The 
policy statement being incorporated 
was issued by the Commissioner in an 
April 27, 1976, memorandum. The 
memorandum was issued to clarify and 
standardize the interpretation of the 
regulations on printing so that tribal 
contractors would not be adversely af¬ 
fected by inconsistent interpretation 
of those regulations. 

Section 14H-70.409—to revise this 
section on subcontracting to include 
the requirement in § 14H-70.610 that 
preference be given to qualified Indian 
business concerns in awarding subcon¬ 
tracts. If no qualified Indian business 
concerns are available, the contractor 
shall award subcontracts to small busi¬ 
ness concerns, labor surplus area con¬ 
cerns, or minority business interprises, 
to the extent feasible. This change is 
being made to bring the preference re¬ 
quirements into the subcontracting 
section more directly to the attention 
of the contractor. The introductory 
text of the section is also being revised 
to cover cases where the tribal organi¬ 
zation proposes to do a portion of the 
work by subcontract but has not yet 
identified its subcontractors). 

Section 14H-70.611— to delete the 
idemnity clause in paragraph (a) of 
the clause in this section. The section 
heading is also being changed to re¬ 
flect the deletion of the idemnity 
clause. Numerous tribal requests were 
received asking that the indemnity 
clause be removed. This change is 
being made to comply with those re¬ 
quests. 

Section 14H-70.626—to revise para¬ 
graph (b) of the clause in this section 
to provide that the contractor shall 
submit a proposed final overhead rate 
and supporting cost data to the cogni¬ 
zant audit agency, with a copy to the 
contractor. The current section re¬ 
quires submission to the contractor, 
with a copy of the cognizant audit 
agency. This change is being made for 
consistency so that the final overhead 
rate is negotiated with the same office 


that the indirect cost proposal is nego¬ 
tiated with. 

Section 14H-70.809—to revise the 
section heading by deleting the words 
“Indemnity and.” This section refers 
to the clause in § 14H-70.611 which is 
being amended by deleting the indem¬ 
nity clause. Therefore, the section 
heading of § 14H-70.809 is also being 
changed for consistency. 

Section 14H-70.1403—to revise para¬ 
graph (d) to require that requests for 
advances made after an Initial advance 
also be accompanied by a report of an¬ 
ticipated needs until receipt of pay¬ 
ment. This change is needed to verify 
the validity of the request for an ad¬ 
vance. This paragraph is also being re¬ 
vised to clarify that it does not apply 
to the Letter of Credit method of ad¬ 
vance payment. 

Section 14H-70.1406—to revise para¬ 
graph (a) of this section to make it 
clear that the Area Director’s author¬ 
ity to approve advance payments is 
limited to those not exceeding 
$250,000 in the aggregate . This change 
is being made for consistency with 
paragraph (b) of the section. Para¬ 
graph (b) is being revised to make it 
clear that the $250,000 limit does not 
apply to advance payments made 
through the Letter-of-Credit method. 

Indian Consultation Process 

The proposed regulations in this 
document are the result of the consul¬ 
tation with Indian tribes and organiza¬ 
tions. The 30-day period allowed for 
comment on the proposed regulations 
in this document provides a further 
opportunity for input from Indian 
tribes and organizations. 

The Document's Authors 

The primary authors of this docu¬ 
ment are: 

For policy decision—LaFollette 
Butler and Dr. Helen Miner Miller, 
Acting Chiefs of the Indian Self-De¬ 
termination Staff. Bureau of Indian 
Affairs, telephone 202-343-4796. 

For content anu program Input- 
Don Asbra, Chief of the Contracting 
and Grants Administration Staff. 
Bureau of Indian Affairs, telephone 
202-343-2141. 

For drafting, editorial changes, and 
coordination—Dr. Helen Miner Miller. 
Indian Self-Determination Staff. 
Bureau of Indian Affairs, telephone 
202-343-4796. 

It is proposed to revise Part 14H-70, 
Chapter 14H of Title 41 of the Code of 
Federal Regulations as follows: 

1. By revising the authority citation 
for Part 14H-70 to read as follows: 
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PART 14H-70—CONTRACTING WITH 

INDIAN ORGANIZATIONS PURSU¬ 
ANT TO THE INDIAN SELF-DETER¬ 
MINATION AND EDUCATION AS¬ 
SISTANCE ACT 

Authority: Sec. 205(c), 63 Stat. 390; 40 
U.S.C. 486(c); Pub. L. 93-638. 88 SUt. 2203 
(25 U.S.C. 450). 

2. By adding new §§ 14H-70.205 and 
14H-70.206 to read as follows: 

5 1411-70.205 Rights in data. 

(a) It is the Bureau's policy that 
tribal contractors are eligible to obtain 
copyright privileges on all copyrighta¬ 
ble materials produced as a result of 
work performed under a program con¬ 
tract funded by the Bureau as long as 
it is found that (1) the retention of 
the copyright is not precluded by stat¬ 
ute, and (2) equity or the public inter¬ 
est is best served by doing so because 
of special circumstances. If it is found 
that the public interest is best served 
by limiting the term of any copyright 
to be obtained, such limits shall be set 
forth in the contract. “Developmen¬ 
tal" copyrights may be requested 
during the development, testing, or 
evaluation of copyrightable materials 
in order to prevent them from prema¬ 
turely falling into the public domain. 
The copyright will be in accordance 
with copyright laws. However, the 
Government shall retain a royalty- 
free. nonexclusive and irrevocable li¬ 
cense to reproduce, publish or other¬ 
wise use. and to authorize others to 
use the work for Government pur¬ 
poses. A copy of any copyright ob¬ 
tained by a contractor shall be pro¬ 
vided to the Bureau. 

(b) Royalties received by tribal con¬ 
tractors from copyrights obtained on 
materials produced under a program 
contract are the property of the con¬ 
tractor and may be used for any pur¬ 
pose. However, any income derived 
from such property shall be consid¬ 
ered as an applicable credit in deter¬ 
mining the net expense items allocable 
to a program contract as direct or indi¬ 
rect costs. Applicable credits are ex¬ 
plained in Secti on C.3.. Part I Appen¬ 
dix A to 25 CFR Part 276. 

5 1411-70.206 Printing. 

As permitted by paragraph 35-2 of 
the Joint Committee on Printing 
(JCP) Printing and Binding Regula¬ 
tions (October 1974, No. 23). it is the 
Bureau’s policy that printing required 
by a tribal contractor in performing 
work under a program contract is con¬ 
sidered "incidental printing" (e.g., ma¬ 
terial which the contractor needs to 
use to respond to the terms of con¬ 
tract). Whenever the incidential print¬ 
ing is likely to exceed the exclusions 
contained in paragraphs 35-3 and 35-4 
of the Joint Committee on Printing 
(JCP) Printing and Binding Regula¬ 


tions, specific provisions on printing as 
may be required will be included in 
the contract. Tribal contractors shall 
be given the option of using sources 
other than the Government Printing 
Office for incidental printing. 

3. By revising 5 14H-70.409 to read as 
follows: 

§ 14H-70.409 Subcontracting. 

Any contract proposal or plan of op¬ 
erations submitted by a tribal organi¬ 
zation which proposes to do a portion 
of the work by subcontract shall iden¬ 
tify the purpose and scope of the pro¬ 
posed subcontract, the manner in 
which the subcontractor will be select¬ 
ed, and the estimated cost of the sub¬ 
contract. In those cases where a sub¬ 
contractor has already been identified, 
the contract proposal or plan of oper¬ 
ations submitted by the tribal organi¬ 
zation will identify the subcontractor, 
the amount and purpose of the sub¬ 
contract, the manner in which the 
subcontractor was selected, and the 
basis for the cost of the subcontract. 
Subcontracts shall be awarded in ac¬ 
cordance with the following: 

(a) Preference shall be given to 
qualified Indian business concerns as 
defined in 25 CFR 271.2 in awarding 
subcontracts, and the contractor shall 
comply with any preference require¬ 
ments regarding Indian business con¬ 
cerns established by the tribe(s) re¬ 
ceiving services under the contract, so 
long as such preferences are consistent 
with the efficient performance of the 
contract. 

(b) If no Indian business concerns 
are available under the conditions in 
paragraph (a) of this section, the con¬ 
tractor shall accomplish the maximum 
amount of subcontracting, as is consis¬ 
tent with efficient performance of the 
contract, with small business concerns, 
labor surplus area concerns, and mi¬ 
nority business enterprises. The defi¬ 
nitions of small business concerns, 
labor surplus area concerns and minor¬ 
ity business enterprises are contained 
in Subparts 1-1.7, 1-1.8, and 1-1.13 of 
the Fede ral Procurement Regulations 
(41 CFR 1), respectively. However, the 
contractor is not required to establish 
a small business, labor surplus, or mi¬ 
nority business subcontracting pro¬ 
gram as described in §1.710-3(b), § 1- 
1.805-3(b) and § l-1.1310-2(b), respec¬ 
tively. 

(c) Subcontract opportunities shall 
be advertised or negotiated in a 
manner which provides free and open 
competition to the maximum extent 
practicable and subcontracts shall be 
awarded in accordance with sound 
business practices and the preference 
requirements in paragraphs (a) and 
(b) of this section. 

4. By revising the section heading of 
§ 14H-70.611 and by revoking para¬ 
graph (a) of the clause in § 14H-70.611 
to read as follows: 


§ 14H-70.611 Insurance. 

Insurance 

(a) The contractor shall secure, pay pre¬ 
miums for. and keep in force until the ex- 
poration of this contract or any renewal 
period thereof, insurance as provided below. 
Such Insurance policies shall specifically in¬ 
clude a provision stating the liability as¬ 
sumed by the contractor under this con¬ 
tract. 

(1) Workman’s compensation Insurance, as 
required by laws of the various States In 
which the contract is performed. 

(2) Owner s, landlord’s and tenant’s bodily 
injury liability insurance with limits of not 
less than $50,000 for each person and 
$500,000 for each accident. 

(3) Property damage liability insurance 
with limits of not less than $25,000 for each 
accident. 

(4) Automobile bodily Injury liability in¬ 
surance with limits on personal injury liabil¬ 
ity of not less than $50,000 for each person 
and $500,000 for each accident, and auto¬ 
mobile property damage liability insurance 
with a limit of not less than $5,000 for each 
accident. 

(5) Food products liability insurance with 
limits of not less than $50,000 for each 
person and $500,000 for each accident. 

(6) Other insurance not specifically men¬ 
tioned when required by law or other regu¬ 
lations. 

(b) Each policy of insurance shall contain 
an endorsement providing that cancellation 
by the Insurance company shall not be ef¬ 
fective unless a copy of the cancellation is 
mailed (registered) to the contracting offi¬ 
cer at least 30 days before the effective date 
of cancellation. 

(c) A certificate of each policy of Insur¬ 
ance. and any changes therein, shall be fur¬ 
nished to the contracting officer immediate¬ 
ly upon receipt from the insurance compa¬ 
ny. 

(d) Insurance companies of the contractor 
must be satisfactory to the contracting offi¬ 
cer. When in his opinion an insurance com¬ 
pany is not satisfactory for reasons stated in 
writing, the contractor shall provide insur¬ 
ance through companies which he deems 
satisfactory. 

(e) Each policy of insurance shall contain 
a provision that the insurance carrier waives 
any rights which it may have to raise as a 
defense the tribe’s sovereign immunity from 
suit, but such waiver shall extend only to 
claims the amount and nature of which are 
within the coverage and limits of the policy 
of insurance. The policy shall contain no 
provision, either express or implied, that 
will serve to authorize or empower the in¬ 
surance carrier to waive or otherwise limit 
the tribe s sovereign immunity outside or 
beyond the coverage and limits of the policy 
of Insurance. 

5. By revising paragraph (b) of the 
clause in $ 14H-70.626 to read as fol¬ 
lows: 

§ 14H-70.626 Negotiated overhead rates. 

Negotiated Overhead Rates 


• • • • • 

(b) The contractor, as soon as possible, 
but not later than six (6) months after the 
expiration of each of the contractor’s finan¬ 
cial years or such other period as may mu¬ 
tually be agreed upon by the Bureau and 
the contractor, shall submit to the cogni- 
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zant audit agency, with a copy to the con¬ 
tracting officer, a proposed final overhead 
rate or rates for that period based on the 
contractor's costs experience during that 
period, together with supporting cost data. 
Negotiation of final overhead rates by the 
contractor and the cognizant audit agency 
shall be undertaken as promptly as practica¬ 
ble after receipt of the contractor's propos- 
a). 

14H-70.809 Insurance clause. 

6. By revising the section heading of 
§ 14H-70.809 to read as set forth 
above. 

7. By revising the last sentence in 
paragraph (d) of § 14H-70.1403 to read 
as follows: 

14H-70.1403 Advance payments by Trea¬ 
sury check: 

• • • * • 


(d) • • • For advance payment meth¬ 
ods other than the Letter of Credit 
method, requests for advances made 
after an initial advance shall be ac¬ 
companied and supported by a report 
of expenditures to date, the amount of 
funds on hand, and the anticipated 
needs until receipt of payment. 

8. By revising § 14H-70.1406 as fol¬ 
lows: 

(a) By adding the phrase "in the ag¬ 
gregate" to the end of the first sen¬ 
tence of paragraph (a). 

(b) By adding the phrse "in the ag¬ 
gregate for" after "$250,000" in the 
second sentence of paragraph (a). 

(c) By adding a second sentence to 
paragraph (b) to read as follows: 


14H-70.1406 Approval of advance pay¬ 
ments: 


• • • » • 

(b) • • • However, this limitation 
does not apply when the advance 
payment(s) is made through a Letter- 
of-Credit. 

Note.— The Bureau of Indian Affairs has 
determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11821 and OMB Cir¬ 
cular A-107. 

Forrest J. Gerard, 

Assistant Secretary—Indian Affairs. 

[FR Doc. 78-8023 Filed 3-27-78: 8:45 am] 
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[6110-01] 

ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 

COMMITTEE ON AGENCY ORGANIZATION 
AND PERSONNEL 

Meeting 

Pursuant to the Federal Advisory 
Committee (Pub. L. 92-463), notice is 
hereby given that the meeting of the 
Committee on Agency Organization 
and Personnel of the Administrative 
Conference of the United States, 
scheduled (42 FR 9759) for March 22. 
1978, in the library of the Administra¬ 
tive Conference, the Gelman Building 
2120 L Street NW„ Suite 500, Wash¬ 
ington, D.C., has been rescheduled for 
1 p.m., March 29, 1978, at the same lo¬ 
cation. 

The Committee will meet for further 
consideration of a report and proposed 
recommendation on the effects on 
policy of the separation of rulemaking 
and adjudication under the Occupa¬ 
tional Safety and Health Act. 

Attendance is open to the interested 
public, but limited to the space avail¬ 
able. Persons wishing to attend should 
notify this office. The Committee 
Chairman, if he deems it appropriate, 
may permit members of the public to 
present oral statements at the meet¬ 
ing; any member of the public may file 
a written statement with the Commit¬ 
tee before, during or after the meet¬ 
ing. 

For further information concerning 
this meeting contact Richard K. Berg, 
202-254-7020. Minutes of the meeting 
will be available on request. 

Richard K. Berg, 
Executive Secretary. 

March 23, 1978. 

[FR Doc. 78-8101 Filed 3-27-78; 8:45 am] 


[3410-07] 

DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 

[Notice of Designation Number A580] 

TENNESSEE 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following 
Tennessee Counties as a result of 


drought April 1 through September 5, 
1977, and excessive rainfall October 1 
through December 31, 1977, in Chester 
County; drought June 10 through Sep¬ 
tember 5, 1977, and excessive rainfall 
September 6 through November 30. 
1977, in Cumberland County; drought 
April 26 through September 5, 1977, in 
Fayette County; and drought June 15 
through August 15. 1977, hailstorms 
July 15 through July 30, 1977, and ex¬ 
cessive rainfall September 1 through 
November 30, 1977, in Meigs County. 

Therefore, the Secretary has desig¬ 
nated these areas as eligible for emer¬ 
gency loans pursuant to the provisions 
of the Consolidated Farm and Rural 
Development Act, as amended, and 
the provisions of 7 CFR 1904 Subpart 
C, Exhibit D, Paragraph V B, includ¬ 
ing the recommendation of Governor 
Ray Blanton that such designation be 
made. 

Applications for emergency loans 
must be received by this Department 
no later than August 30, 1978. for 
physical losses and March 5, 1979, for 
production losses, except that quali¬ 
fied borrowers who receive initial 
loans pursuant to this designation 
may be eligible for subsequent loans. 
The urgency of the need for loans in 
the designated area makes it impracti¬ 
cable and contrary to the public inter¬ 
est to give advance notice of proposed 
rulemaking and invite public participa¬ 
tion. 

Done at Washington, D.C., this 17th 
day of March, 1978. 

Gordon Cavanaugh, 
Administrator, 

Fa rmers Home Administration. 

[FR Doc. 78-8153 Filed 3-27-78; 8:45 am] 


[3410-11] 

Forest Service 

CHUGACH MOOSE-FIRE MANAGEMENT 
PROGRAM 

Availability of Final Environmental Statement 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969, the Forest Service, Department 
of Agriculture, has prepared a final 
environmental statement for the Chu- 
gach Moose-Fire Management Pro¬ 
gram, Chugach National Forest, 
Alaska, USDA-FS-R10-FES(Adm)-77- 
07. 

This environmental statement con¬ 
cerns a proposed prescribed burning of 


about 22,000 acres of land over a 10 
year period to improve vegetation for 
use as forage by Alaskan moose. Pre¬ 
scribed fire will be used in a planned, 
controlled, natural way to increase 
moose populations. 

This final environmental statement 
was transmitted to CEQ on March 21, 
1978. 

Copies are available for inspection 
during regular working hours at the 
following locations: 

U.S. Forest Service. South Agriculture 
Building, 12th Street and Independence 
Avenue SW.. Room 3210. Washington, 
D.C. 20013. 

U.S. Forest Service. Alaska Regional Office, 
Federal Building. Juneau, Alaska 99802. 
Forest Supervisor, Chugach National 
Forest, 2221 E. Northern Lights Boule¬ 
vard, Suite 230, Anchorage, Alaska 99504. 
Forest Supervisor, Chatham Area. Tangass 
National Forest, Federal Building Sitka, 
Alaska 99835. 

Forest Supervisor, Ketchikan Area, Tongass 
National Forest. Federal Building, Ketchi¬ 
kan. Alaska 99901. 

Forest Supervisor, Stikine Area, Tongass 
National Forest. Federal Building, Peters¬ 
burg, Alaska 99833. 

A limited number of single copies 
are available upon request to Clay G. 
Beal, Forest Supervisor. Chugach Na¬ 
tional Forest. Pouch 6606, Anchorage. 
Alaska 99504. 

Copies of this draft statement have 
been sent to various Federal, State, 
and local agencies as outlined in the 
CEQ guidelines. 

Einar L. Roget, 
Associate Deputy Chief. 
March 21, 1978. 

[FR Doc. 78-8075 FUed 3-27-78; 8:45 am] 


[3410-11] 

NATIONAL FOREST MANAGEMENT ACT 
COMMITTEE OF SCIENTISTS 

Meeting 

The Committee of Scientists will 
meet on April 17. 1978, 8:30 a.m.-12:00 
noon, in Washington, D.C. The meet¬ 
ing will be held in room 3840 South 
Agriculture Building. 

The purpose of this meeting will be 
to continue review of draft regulations 
for Section 6 of the National Forest 
Management Act of 1976 prior to pub¬ 
lication in the Federal Register. 

The meeting will be open to the 
public. Persons who wish to attend 
and/or furnish written statements 
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should notify Charles R. Hartgraves, 
Director of Land Management Plan¬ 
ning. Forest Service, P.O. Box 2417, 
Washington, D.C. 20013, area code 
202-447-5933. 

Dated: March 22, 1978. 

Chester A. Shields. 

Associate Deputy Chief. 

[FR Doc. 78-8076 Filed 3-27-78; 8:45 ami 


[3410-11] 


TONA5KET PLANNING UNIT LAND 
MANAGEMENT PLAN 


Availability of Draft Environmental Statement 

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the Forest Service, Department 
of Agriculture, has prepared a draft 
environmental statement for Tonasket 
planning unit land management plan, 
USDA-FS-R6-DES (Adm.) 78-8. 

The environmental statement con¬ 
cerns a proposed land management 
plan for the Tonasket planning unit. 

This draft environmental statement 
was transmitted to EPA on March 20, 
1978. 

Copies are available for inspection 
during regular working hours at the 
following locations: 

USDA. Forest Service. South Agriculture 
Building, Room 3210, 12th Street and In¬ 
dependence Avenue SW. t Washington. 
D.C. 20013. 

USDA Forest Service, Pacific Northwest 
Region. 319 Southwest Pine, Portland. 
Oreg. 97204. 

USDA. Forest Service. Colville National 
Forest. 695 South Main. Colville, Wash. 
99114. 

USDA. Forest Service. Okanogan National 
Forest. 219 2nd Avenue South, Okanogan. 
Wash. 98840. 

Republic Ranger District. U.S. Forest Ser¬ 
vice. Republic, Wash. 99166. 

Tonasket Ranger District. P.O. Box 466. 
Tonasket, Wash. 98855. 

A limited number of single copies 
are available upon request to Forest 
Supervisor, Okanogan National 
Forest, P.O. Box 950, Okanogan, 
Wash. 98840. 

Copies of the environmental state¬ 
ment have been sent to various Feder¬ 
al, State, and local agencies as out¬ 
lined in the CEQ guidelines. 

Comments are invited from the 
public, and from State and local agen¬ 
cies which are authorized to develop 
and enforce environmental standards, 
and from Federal agencies having ju¬ 
risdiction by law or special expertise 
with respect to any environmental 
impact Involved for which comments 
have not been requested specifically. 

Comments concerning the proposed 
action and requests for additional in¬ 
formation should be addressed to 
Forest Supervisor, Okanogan National 


Forest, P.O. Box 950, Okanogan. 
Wash. 98840. Comments must be re¬ 
ceived by May 19. 1978, in order to be 
considered in the preparation of the 
final environmental statement. 

Alan Fox. 

Acting Regional Environmental 
Coordinator, Planning, Pro¬ 
graming , and Budgeting. 

March 20. 1978. 

[FR Doc. 78-8096 Filed 3-27-78; 8:45 am] 


[3410-05] 

Office of the Secretary 

FEED GRAIN DONATIONS FOR NAVAJO 

INDIAN TRIBE IN ARIZONA, NEW MEXICO, 

AND UTAH 

Pursuant to authority set forth in 
Section 407 of the Agricultural Act of 
1949, as amended (7 U.S.C. 1427) and 
Executive Order 11336, I have deter¬ 
mined that: 

1. The chronic economic distress of 
the needy members of the Navajo 
Indian Tribe in Arizona, New Mexico, 
and Utah has been materially in¬ 
creased and become acute because of 
severe and prolonged drought creating 
a serious shortage of livestock feeds. 
This reservation is designated for 
Indian use and is utilized by members 
of the Indian tribe for grazing pur¬ 
poses. 

2. The use of feed grain or products 
thereof made available by the Com¬ 
modity Credit Corporation for live¬ 
stock feed for such needy members of 
the tribe will not displace or interfere 
with normal marketing of agricultural 
commodities. 

3. Based on the above determina¬ 
tions. I hereby declare the reservation 
and grazing lands of this tribe to be 
acute distress areas and authorize the 
donation of feed grain owned by the 
Commodity Credit Corporation to 
livestockmen who are determined by 
the Bureau of Indian Affairs, Depart¬ 
ment of the Interior, to be needy 
members of the tribe utilizing such 
lands. These donations by the Com¬ 
modity Credit Corporation may com¬ 
mence upon signature of this notice 
and shall be made available through 
May 31, 1978, or to such other time as 
may be stated in a notice issued by the 
Department of Agriculture. 

Signed at Washington, D.C., on 
March 22. 1978. 

Bob Bergland, 
Secretary. 

CFR Doc. 78-8077 Filed 3-27-78; 8:45 ami 


[3410-34] 

Animal and Plant Health Inspection Service 
SWINE BRUCELLOSIS 
Meeting 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Notice of public meeting. 

SUMMARY: The purpose of this doc¬ 
ument is to give notice of an informal 
public meeting on implementation of 
swine identification procedures relat¬ 
ing to swine brucellosis, a contagious 
disease of swine. 

PLACE. DATE AND TIME OF MEET¬ 
ING: Adult Education Center, in 
Room 0105, University of Maryland, 
College Park, Md., April 3. 1978, at 10 
a.m. to 4:30 p.m. 

SUPPLEMENTAL INFORMATION: 
This meeting is sponsored by the De¬ 
partment of Agriculture at the request 
of representatives of the swine Indus¬ 
try and other interested groups for 
the purpose of exchanging views and 
information relating to implementa¬ 
tion of swine identification procedures 
to comply with the swine brucellosis 
regulations. 

A Veterinary Services representative 
will serve as Chairman at the informal 
public meeting. The procedure to be 
followed will be informal and without 
a structured agenda. Individual pre¬ 
sentations will not be scheduled in ad¬ 
vance. 

This meeting is open to the public. 
Written statements concerning this 
matter may be filed with the Depart¬ 
ment on or before April 3. 1978. 

All written submissions made pursu¬ 
ant to this notice will be made avail¬ 
able for public inspection at the Fed¬ 
eral Building. 6505 Belcrest Road, 
Room 804, Hyattsville, Md., during 
regular hours of business (8 a.m. to 
4:30 p.m., Monday to Friday, except 
holidays) in a manner convenient to 
the public business (7 CFR 1.27(b)). 

Further information may be ob¬ 
tained from and written statements 
may be submitted to G. H. Frye. Chief 
Staff Veterinarian, Cattle Diseases 
Staff. USDA. APHIS. Veterinary Ser¬ 
vices, Room 804, Federal Building, Hy¬ 
attsville. Md. 20782, 301-436-8715. 

Dated: March 24. 1978. 

E. A. Schilt, 

Acting Deputy Administrator, 
Veterinary Services. 

[FR Doc. 78-8296 Filed 3-27-78: 8:53 ami 
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[6320-01] 

CIVIL AERONAUTICS BOARD 


[Docket 24048] 


BRANIFF AIRWAYS, INC AND BRANIFF 
INTERNATIONAL CORP. 

Application; Proposed Approval 

Application of Braniff Airways, Inc. 
and Braniff International Corp. for 
approval of a control relationship pur¬ 
suant to section 408 of the Federal 
Aviation Act of 1958, as amended. 
Docket 24048. 

Notice is hereby given, pursuant to 
statutory requirements of section 
408(b) of the Federal Aviation Act of 
1958, as amended, that the Civil Aero¬ 
nautics Board intends to issue the at¬ 
tached order. Interested persons are 
hereby afforded until April 7, 1978, 
within which to file comments or re¬ 
quest a hearing with respect to the 
action proposed in the order. 

Dated at Washington, D.C. March 
23, 1978. 

Phyllis T. Kaylor, 

Secretary. 

Adopted by the Civil Aeronautics Board at 
its office In Washington, D.C. on-. 

[Docket 24048] 

Braniff Airways, Inc. and Braniff 
International Corp. 


APPLICATION FOR APPROVAL OF ACQUISITION OF 

control; order of approval 

Braniff Airways. Inc. (Braniff) and Bran¬ 
iff International, Corp. (BIC) have request¬ 
ed that the Board approve, under section 
408 of the Federal Aviation Act of 1958, as 
amended (the Act) and ordering paragraph 
6 of Order 73-11-8, October 23. 1973, the ac¬ 
quisition of control of BIC Guardian Ser¬ 
vices, Inc. (Guardian) by BIC. Braniff’s 
parent. * * 

Guardian is now a wholly owned subsid¬ 
iary of Braniff.* Guardian's principal busi¬ 
ness activity is providing airport security 
screening services and it also provides jani¬ 
torial services for Braniff at Dallas/Fort 
Worth Regional Airport. 


’Braniff and BIC originally submitted 
this as a transaction agreement under the 
Air Carrier Reorganization Investigation 
(ACRI), Orders 75-10-65/68. 75-12-51 and 
76-1-121. dated respectively October 17, 

1975, December 11, 1975. and January 30, 

1976. The Board dismissed that agreement 
in Order 77-7-112. July 25. 1977. noting 
that, because Guardian was a person en¬ 
gaged in a phase of aeronautics, the transac¬ 
tion was subject to section 408 of the Act 
and ordering paragraph 6 of Order 73-11-8, 
and that an ACRI Transaction Agreement 
was not a substitute for an application for 
approval under those provisions. 

*The Board approved Braniff's and, 
through Braniff. BIC’s acquisition of con¬ 
trol of Guardian in Braniff Airways Incor¬ 
porated and Braniff International Corpora¬ 

tion. Control Relationships. Order 75-2-56, 
February 13, 1975. 


Braniff proposes to sell its interest 3 in 
Guardian to BIC for the amount of the 
book value (net equity or excess of assets 
over liabilities) in the month preceding the 
sale. 

In support of their request, the applicants 
state that Braniff’s financial statements 
carry the amount of Guardian’s stockhold¬ 
ers’ equity as a non-current, non-airline 
asset, 4 * * that the net effect of the proposed 
transaction will be to transfer this value to 
Braniff’s cash accounts, and that this result 
will Improve Braniff's ability to obtain 
credit. The applicants state that they select¬ 
ed book value as the most reasonable selling 
price in the absence of a readily acceptable 
alternative means of valuing the stock. 
They also note that the Board has approved 
this method of valuation in authorizing the 
transfer of other Braniff subsidiaries to 
BIC.* 

The applicants assert that the transfer 
will benefit Guardian since this will enable 
it more easily to engage in non-airline relat¬ 
ed activity; and that the transaction will 
further separate Braniff’s regulated activi¬ 
ties from the unregulated activities of the 
Braniff corporate family, thus facilitating 
accounting and reporting practices. 

No one has filed any objections to this ap¬ 
plication or requested a hearing.* 

We have concluded that BIC is a person 
controlling an air carrier; that Guardian is a 
person engaged in a phase of aeronautics 7 
and that the transaction is subject to Board 
approval under section 408 of the Act and 
under paragraph 6 of Order 73-11-8.* How¬ 
ever. we further conclude that the transac¬ 
tion does not affect the control of an air 
carrier directly engaged in the operation of 
aircraft in air transportation, does not 
result in creating a monopoly nor tend to re¬ 
strain competition. No person disclosing a 
substantial interest in this matter requests a 
hearing and we conclude that the public in¬ 
terest does not require a hearing. 

The transfer of Guardian to BIC will 
result in essentially the same section 408 
questions and relationships which the 
Board addressed in approving Braniff’s ac¬ 
quisition of Guardian in Orders 75-1-23 and 
75-2-56. Thus. Guardian, a person engaged 
in a phase of aeronautics, will still be affili¬ 
ated with a certificated air carrier. It ap¬ 
pears that the basic findings and conclu¬ 
sions concerning that affiliation which the 
Board made in those orders still are valid.* 

However, an additional public interest 
consideration is whether the transaction 
will impair Braniff’s integrity or its ability 


3 By letter dated January 27, 1978. counsel 
for the applicants Indicated that Braniff’s 
interests in Guardian consisted of all of the 
capital stock of Guardian. 

4 Valued at $747,966 as of July 31. 1977. 

•Braniff Airways. Inc., and Braniff Inter¬ 
national Corp.. Order 73-11-8, (Transfer of 
Braniff Education Systems and Braniff In¬ 
ternational Hotels) and Order 75-1-23, Jan¬ 
uary 7, 1975 (Transfer of International 
Resort Properties and Western Restaur- 
ante. Ltd.). 

•The applicants have filed a motion for 
expedited treatment which we will dismiss. 

7 See Braniff Airways. Inc. and Braniff In¬ 
ternational. Corp., Order 75-1-23. 

•See Order 77-7-112. 

•See Santa Fe Industries, Inc. and Santa 
Fe Natural Resources, Order 72-4-40, April 
10. 1972. 


to fulfill its certificate obligations. Such is 
not the case here. Although not negotiated 
at arm's length, the transaction will result 
in payment to Braniff of the value it has 
placed on the company. Thus, the transac¬ 
tion appears to be a reasonable one. 

The Board finds, therefore, that the con¬ 
trol relationships which the acquisition of 
direct control of Guardian by BIC create 
are consistent with the public interest and 
that the requirements of section 408 are 
otherwise fulfilled. 

We have published in the Federal Regis¬ 
ter a notice of intent to dispose of this ap¬ 
plication without a hearing and have fur¬ 
nished a copy of such notice to the Attorney 
General not later than the day after such 
publication, both in accordance with the re¬ 
quirements of section 408(b) of the Act. 

Accordingly, it is ordered. That: 

1. The acquisition by BIC of Guardian be 
approved under section 408(a)(6) of the Act 
and in accordance with the requirements of 
ordering paragraph 6 of Order 73-11-8, 
dated October 23, 1973; and 

2. The motion of Braniff and BIC for ex¬ 
pedited treatment be dismissed. 

The Board retains jurisdiction in this pro¬ 
ceeding for the purpose of amending or re¬ 
voking the approval granted here, with or 
without hearing, as the public interest may 
require. 

By the Civil Aeronautics Board: 

Phyllis T. Kaylor, 

Secretary. 

[FR Doc. 78-8142 Filed 3-27-78; 8:45 am] 


[6325-01] 


CIVIL SERVICE COMMISSION 


DEPARTMENT OF COMMERCE 

Titla Chang* in Noncor**r Extcutiv* 
Alignment 

By notice of September 10, 1976, FR 
Doc. 76-26177 the Civil Service Com¬ 
mission authorized the Department of 
Commerce to make a change in title 
for the position of Deputy Assistant 
Secretary for Policy Development and 
Coordination, Office of the Secretary, 
authorized to be filled by noncareer 
executive assignment. This is notice 
that the title of this position is now 
being changed to Deputy Assistant 
Secretary for Domestic Economic 
Policy Coordination, Office of the As¬ 
sistant Secretary for Policy, Office of 
the Secretary. 

For the United States Civil Service 
Commission. 

James C. Spry,. 
Executive Assistant 
to the Commissioners. 

[FR Doc. 78-8080 Filed 3-27-78; 8:45 am] 
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[3510-25] 

DEPARTMENT OF COMMERCE 

Industry and Trad* Administration 

BRIGHAM YOUNG UNIVERSITY 

Notice of Decision on Application for Duty-Free 
Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 

Docket No. 78-00007. Applicant: 
Brigham Young University, Provo. 
Utah 84620. Article: Vibrating Densi¬ 
meter. Model 02D and Accessories. 
Manufacturer Sodev Inc., Canada. In¬ 
tended use of article: The article is in¬ 
tended to be used to measure the 
volume changes when nonelectrolytic 
liquids such as benzene, carbon tetra¬ 
chloride. hexane, etc., are mixed. Den¬ 
sities will be measured with the densi¬ 
meter from which these excess vol¬ 
umes can be calculated. The object of 
the research is to use thermodynamic 
measurements to better understand 
the nature of molecular interactions in 
liquid mixtures and hence, be able to 
predict their properties. The article 
will also be used by both graduate and 
undergraduate chemistry students in 
the courses: Chemistry 598, Special 
Problems; Chemistry 697. Master’s 
Candidate Research; Chemistry 797, 
Dissertation for Ph.D. Degree. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. Reasons: 
The foreign article provides flow con¬ 
dition measurement using small sam¬ 
ples (minimum one cubic centimeter) 
with a guaranteed resolution of one 
part per million. The National Bureau 
of Standards advises in its memoran¬ 
dum dated February 15. 1978 that (1) 
the capability of the article described 
above is pertinent to the applicant’s 
intended purposes and (2) it knows of 
no domestic instrument or apparatus 
of equivalent scientific value to the 
foreign article for the applicant’s in¬ 
tended uses. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 


the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory Import 
Programs Staff. 
fFR Doc. 78-8052 Filed 3-27-78; 8:45 ami 


[3510-25] 

MEDICAL COLLEGE OF OHIO 

Notice of Decision on Application for Duty-Free 
Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational. Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5:00 p.m. 
in Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue, NW.. Washington, 
D.C. 20230. 

Docket number: 77-00216. Applicant: 
Medical College of Ohio, C.S. 10008. 
Toledo. Ohio 43699. Article: Scanning 
Electron Microscope. Model S180. 
Manufacturer: Cambridge-Imanco, 

United Kingdom. Intended use of arti¬ 
cle: This article is intended to be used 
in various research projects by faculty 
and students which include the follow¬ 
ing: 

1. Yeast Survival: An Indicator of 
Environmental Health. 

2. Bacterial Control of Aquatic Blue- 
Green Algae. 

3. Quantitative Analysis of Scanning 
Electron Microscope Images. 

4. Scanning Transmission Electron 
Microscopy of Autoradiographs. 

5. Sertoli Ceil—Germ Cell Associ¬ 
ation. 

6. Detection and Measurement of 
Extracellular Material (Seminiferous 
Tubules). 

7. Structural differences of chemi¬ 
cally-treated and untreated normal 
and abnormal human sperm without 
any artifact due to a prolonged wait¬ 
ing period. 

8. Detecting and estimating the low 
level of radioactivity in autoradio¬ 
graphs of very small rintracellular 
structures of mouse and sea urchin 
sperm. 

9. Study of mouse egg fertilized 
under in vitro and in vivo conditions. 

10. Other research in anatomy, pa¬ 
thology. obstetrics and gynecology, 
and surgery. In addition, the article is 
intended to be used for educational 
purposes in the following courses: 


Electron Microscopy, Scanning Elec¬ 
tron Microscopy, Advanced Tech¬ 
niques in Microscopy for anatomy, pa¬ 
thology, microbiology, and physiology; 
and Graduate M.D. training. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. A letter received June 13. 1977 
from the Advanced Metals Research 
Corporation (AMR) is being treated as 
an offer to provide additional informa¬ 
tion in accordance with subsection 
301.10 of the regulations. Decision: Ap¬ 
plication approved. No instrument or 
apparatus of equivalent scientific 
value to the foreign article, for such 
purposes as this article is intended to 
be used, was being manufactured in 
the United States at the time the for¬ 
eign article was ordered (January 10, 
1975). Reasons: This application is a 
resubmission of Docket Number 76- 
00388 which was denied without preju¬ 
dice to resubmission on January 19. 
1977 for informational deficiencies. 
The foreign article provides a continu¬ 
ously variable accelerating voltage in 
the ranges one to 60 kilovolts (kV). 
The most closely comparable domestic 
instrument is the Model 1000A manu¬ 
factured by AMR. The Model 1000A 
provides a continuously variable accel¬ 
erating voltage in the range of one to 
30 kV. AMR. in its letter cited above, 
indicated that this Model is available 
with an accessory providing 50 kV 
which is not continuously variable and 
referred to Its offer of 60 kV [at extra 
cost] in response to the applicant’s re¬ 
quest for quote. No reference is made 
by AMR to its ability to provide con¬ 
tinuously variable accelerating voltage 
from 1—60 kV despite the fact that 
the applicant alleged that this feature 
was vital to the work to be performed. 
The National Bureau of Standards ad¬ 
vises in its memorandum dated Febru¬ 
ary 2. 1978 that (1) continuous vari¬ 
ability over the entire 1-60 kV range is 
pertinent to the applicant's intended 
purposes and (2) it knows of no domes¬ 
tic instrument or apparatus which pro¬ 
vided the pertinent feature at the time 
of order. 

In addition, the Department of 
Healthy Education, and Welfare in its 
memorandum dated July 11, 1977 pro¬ 
vides similar advice based on the time 
of order. For these reasons, we find 
that the AMR Model 1000A scanning 
electron microscope is not of equiv¬ 
alent scientific value to the foreign ar¬ 
ticle for such purposes as this article is 
intended to be used at the time the ar¬ 
ticle was ordered. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article for such purposes 
as the article is intended to be used 
which was being manufactured in the 
United States at the time the article 
was ordered. 
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(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, 

Statutory Import Programs Staff. 
(FR Doc. 78-8053 Filed 3-27-78; 8:45 ami 


[3510-25] 

WAGNER COLLEGE 

Notica of DocUion on Application for Duty-Free 
Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5:00 p.m. 
in Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 

Docket number: 77-00238. Applicant: 
Wagner College. 631 Howard Avenue, 
Staten Island, N.Y. 10301. Article: 
Scanning Electron Microscope, Model 
HHS-2R. Manufacturer Hitachi 
Perkin-Elmer, Japan. Intended use of 
article: The article is intended to be 
used for topographic analysis of cer¬ 
tain members of the Enterobacteria- 
ceae during the log and negative accel¬ 
erated growth phases. Topographical 
analyses at 50 Angstroms resolution of 
the delicate surfaces and surface struc¬ 
tures will permit the collection of data 
relative to shape, size, undulations, 
projection, contours, pitting, and so 
forth. Another study will involve the 
method of phage attachment to bacte¬ 
rial surfaces. The article will also be 
used in the course Bacteriology 188: 
Scanning Electron Microscopy a com¬ 
prehensive introduction to the theory 
and practice of scanning electron mi¬ 
croscopy in the examinations of the 
structure and properties of materials 
such as biological specimens, metals, 
fibers, polymers and so forth. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, was being manufac¬ 
tured in the United States at the time 
the foreign article was ordered (March 
8, 1973). Reasons: This application is a 
resubmission of Docket Numbers. 76- 
00535, 75-00569-33-46070. 74-00371- 
33-46070, and 74-00030-33-46070 
which were denied without prejudice 
to resubmission for informational defi¬ 
ciencies on February 4, 1977, April 29. 


1976, March 13. 1975, and November 
13, 1973 respectively. The foreign arti¬ 
cle is a high resolution scanning elec¬ 
tron microscope with the capability of 
dual magnification (simultaneous low 
and high magnification). Although 
this dual-magnification capability has 
been offered by several domestic scan¬ 
ning electron microscope manufactur¬ 
ers since 1974, at the time the article 
was ordered this feature was not avail¬ 
able domestically. The National 
Bureau of Standards advises in its 
memorandum dated February 16, 1978 
that (1) the specification of the article 
described above is pertinent to the ap¬ 
plicant’s intended purpose and (2) it 
knows of no domestic Instrument or 
apparatus which provided the perti¬ 
nent specification at the time the arti¬ 
cle was ordered. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which was being manufactured in the 
United States at the time the foreign 
article was ordered. 

(Catalog of Federal Domestic Assistance 
Program NO. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, 

Statutory Import Programs Staff. 

(FR Doc. 78-8054 Filed 3-27-78; 8:45 ami 


[3510-25] 

UNIVERSITY OF CALIFORNIA—LOS ALAMOS 

Notica of DocUion on Application for Duty-Froa 
Entry of Sciontific Artido 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific pursuant to section 6(c) of the 
Educational. Scientific, and Cultural 
Materials Importation Act of 1966 
(Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5:00 p.m. 
in Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue, NW„ Washington. 
D.C. 20230. 

Docket number 77-00341. Applicant: 
University of California—Los Alamos 
Scientific Laboratory, P.O. Box 990, 
Los Alamos, N. Mex. 85745. Article: 
Amplifier Module. Series 600A and Ac¬ 
cessories. Manufacturer: Lumonics Re¬ 
search Ltd., Canada. Intended use of 
article: The article is an essential part 
of the research program in which a 
laser pulse amplification scheme has 
been developed which will make possi¬ 
ble million-fold amplification via mul¬ 
tiple optical passes in a single CO, am¬ 
plifier unit. The article will be used to 
test these schemes for multipass light 


amplification on a reduced scale, with 
equipment matching as closely as pos¬ 
sible the optical electronic and phys¬ 
ical characteristics of the much larger 
amplifier systems in which these con¬ 
cepts will be implemented. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. Decision: Application approved. 
No instrument or apparatus of equiv¬ 
alent scientific value to the foreign ar¬ 
ticle, for such purposes as this article 
is intended to be used, is being manu¬ 
factured in the United States. Rea¬ 
sons: The foreign article is a laser am¬ 
plifier which provides 10.6 micrometer 
wavelength amplification for a carbon 
dioxide laser. The National Bureau of 
Standards advises in its memorandum 
dated February 14, 1978 that (1) the 
specification of the article described 
above is pertinent to the applicant’s 
intended purpose and (2) it knows of 
no domestic instrument or apparatus 
of equivalent scientific value to the 
foreign article for the applicant’s in¬ 
tended use. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, 

Statutory Import Programs Staff. 

[FR Doc. 78-8055 Filed 3-27-78: 8:45 am) 


[3510-03] 

Moritim* Administration 

U.S. MERCHANT MARINE ACADEMY 
ADVISORY BOARD 

Public Mooting 

Notice is hereby given of a meeting 
of the UJS. Merchant Marine Academy 
Advisory Board (the Board) on April 
21, 1978, at 10 a.m., in the Board 
Room of Wiley Hall, U.S. Merchant 
Marine Academy, Kings Point N.Y. 

The Advisory Board to the United 
States Merchant Marine Academy was 
established by the Secretary of Com¬ 
merce under the authority of 46 
U.S.C. 1126d to examine the course of 
instruction and the overall manage¬ 
ment of the U.S. Merchant Marine 
Academy (the Academy) and advise 
the Assistant Secretary of Commerce 
for Maritime Affairs with respect 
thereto. 

The Board consists of not more than 
seven members appointed by the Sec¬ 
retary of Commerce, selected from 
segments of the Maritime industry, 
labor, educational institutions, and 
other fields relating to the objectives 
of the Academy. 
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The Agenda for the meeting is: 

1. Call meeting to order, (Chairman): 

2. Approval of the minutes of the Novem¬ 
ber 15, 1977, meeting, (Chairman); 

3. Status report of Engineering Council 
for Professional Development (ECPD) ac¬ 
creditation (Captain Krinsky, Academic 
Dean); 

4. Status report of Diesel Engineering Pro¬ 
gram (Captain Francis. Head of Department 
of Engineering); 

5. Status report on Academy’s Facilities 
Modernization Program; 

6. Review of developments in regimental 
disciplinary system; 

7. Review of proposed reorganization of 
the Commandant's Office; 

8. Review of Charter of Advisory Board 
(A. Friedberg, Director, Office of Maritime 
Manpower); and 

9. Review of proposed legislation affecting 
graduates of the U.S. Merchant Marine 
Academy and the State Marine Academies 
and (A. Friedberg, Director. Office of Mari¬ 
time Manpower). 

This meeting is open to public obser¬ 
vation and comment. Approximately 
20 seats will be available to the public 
on a first come, first-served basis. 

Copies of the minutes will be avail¬ 
able upon request. 

Inquiries may be addressed to the 
Committee Control Officer, Arthur W. 
Freidberg, Director, Office of Mari¬ 
time Manpower, Room 3069A, Main 
Commerce Building, telephone 202- 
377-3018. 

So ordered by Assistant Secretary of 
Commerce for Maritime Affairs, Mari¬ 
time Administration. 

Dated: March 22, 1978. 

James S. Dawson, Jr., 
Secretary. 

[FR Doc. 78-8154 Filed 3-27-78; 8:45 am] 


[3510-04] 

National Technical Information Sorvico 

JAPAN ENGINEERING DEVELOPMENT CO., 
LTD. 

Notico of Intont To Grant Foreign Limited 
Exclusive Patent Liconte 

Notice is hereby given that the Na¬ 
tional Technical Information Service 
(NTIS) proposes to grant to the Japan 
Engineering Development Co., Ltd., 2- 
10-2 Nagatacho Chiyoda-ku, Tokyo, 
Japan, limited exclusive right in Japan 
to grant sublicenses for the manufac¬ 
ture. use. and sale of the products and 
processes embodied in the following 
six U.S. Government-owned inventions 
covered by the Japanese counterparts 
of: (1) U.S. Patent 3,904,519 for a “Re¬ 
verse Osmosis Process Using Cross- 
linked Aromatic Polyamide Mem¬ 
branes." issued on September 9, 1975, 
to the U.S. Department of the Interi¬ 
or; (2) U.S. Patent 3,878.728 for a 
“Thermesthesiometer,” issued on 
April 22, 1975. to the U.S. Department 
of Health, Education, and Welfare; (3) 


U.S. Patent 3,999,980 for the “Fluxless 
Recovery of Metallic Aluminum From 
Wastes,” issued on December 28, 1976, 
to the U.S. Department of the Interi¬ 
or; (4) U.S. Patent 3,962,050 for the 
“Recovery of Zinc from Zinc Chloride 
by Fused Salt Electrolysis." issued on 
June 8, 1976. to the U.S. Department 
of the Interior. (5) U.S. Patent 
4,030,141 for a “Multi-Function Con¬ 
trol of Artificial Prosthesis,” issued on 
June 21, 1977, to the Veterans Admin¬ 
istration; and (6) U.S. Patent 4,071,473 
for “Preparation and Use of High Sur¬ 
face Area Transition Metal Catalysts," 
issued on January 31, 1978, to the U.S. 
Department of the Interior. Custody 
of foreign rights to each of these Gov¬ 
ernment-owned inventions has been 
assigned to the Secretary, U.S. Depart¬ 
ment of Commerce. 

Copies of the U.S. patents listed 
herein can be purchased from the 
Commissioner of Patents and Trade¬ 
marks, Washington. D.C. 20231, at a 
cost of $0.50 per copy. 

With respect to each U.S. Govern¬ 
ment-owned invention identified 
herein, a public announcement stating 
that the invention was available for li¬ 
censing in the United States and per¬ 
haps also in foreign countries was pub¬ 
lished in the Federal Register shortly 
after each U.S. patent application was 
filed. In addition, with respect to each 
invention identified herein, NTIS has 
undertaken promotional efforts de¬ 
signed to encourage applications for li¬ 
censes from U.S. companies to practice 
these inventions. To date, these pro¬ 
motional efforts have not resulted in 
the request for or granting of any li¬ 
censes in Japan covering these inven¬ 
tions. These inventions remain avail¬ 
able for licensing in the United States. 

The proposed limited exclusive li¬ 
cense to be granted by NTIS to Japan 
Engineering Development Co. (JED) 
will be a royalty-bearing license for an 
initial term of five (5) years, renewable 
by NTIS for additional five (5) year 
periods. The proposed limited exclu¬ 
sive license may be cancelled by either 
NTIS or JED upon sixty (60) days 
prior written notice to the other party. 

Under the proposed limited exclu¬ 
sive license, JED may grant exclusive 
or nonexclusive sublicenses in Japan 
for the manfucature of products cov¬ 
ered by the licensed patent rights. 
JED may also grant nonexclusive sub¬ 
licenses for the use and sale in Japan 
of products covered by the licensed 
patent rights. NTIS specifically re¬ 
tains the right to grant to qualified 
U.S. concerns nonexclusive licenses in 
Japan to use or sell the inventions 
identified herein. Generally, licenses 
of JED shall not have the right to 
grant any further sublicenses. 

The proposed limited exclusive li¬ 
cense granted to JED and all subli¬ 
censes issued thereunder will be sub¬ 
ject to an irrevocable, nonexclusive. 


nontransferrable. royalty-free right in 
the U.S. Government to make, use, or 
sell the licensed inventions through¬ 
out the world by or through contract 
on behalf of the U.S. Government or 
any foreign government pursuant to a 
treaty or agreement with the United 
States. 

The proposed limited exclusive li¬ 
cense will be granted by NTIS to JED 
unless within sixty (60) days from the 
date of publication of this notice in 
the Federal Register, NTIS receives 
(i) an application for a nonexclusive li¬ 
cense from a responsible U.S. appli¬ 
cant to practice an invention identified 
herein in Japan and NTIS determines 
that such applicant has already 
brought or is likely to bring the inven¬ 
tion to the point of practical applica¬ 
tion within a reasonable period under 
a nonexclusive license; or (ii) written 
evidence and argument which estab¬ 
lishes that It would not be in the 
public interest to grant the proposed 
limited exclusive license to JED. 

Written data, inquiries, comments, 
or objections concerning this proposed 
limited exclusive license should be 
submitted to the Office of Govern¬ 
ment Inventions and Patents, National 
Technical Information Service, 
Springfield, Va. 22161. NTIS shall 
maintain and make available for 
public inspection a record of all deci¬ 
sions made in this matter and the 
basis therefor. This record shall con¬ 
tain copies of all written data. Inquir¬ 
ies, comments, or objections received 
by NTIS and pertaining to the pro¬ 
posed limited exclusive license. 

Dated: March 20. 1978. 

Peter F. Urbach, 
Acting Director National 
Technical Information Service . 

(FR Doc. 78-8097 Filed 3-27-78; 8:45 am] 


[3510-22] 

National Oceanic and Atmoshparic 
Adrmmitration 

CARIBBEAN FISHERY MANAGEMENT COUNCIL 

AND ITS SCIENTIFIC AND STATISTICAL COM¬ 
MITTEE AND ADVISORY PANEL 

Moating 

The Caribbean Fishery Management 
Council, established under section 302, 
and its Scientific and Statistical Com¬ 
mittee and Advisory Panel, established 
under section 302g(2) of the fishery 
Conservation and Management Act of 
1976 (Pub. L. 94-265), will meet April 
19-21, 1978, at the Hotel Pierre, 105 
De Digo Avenue, San Juan, P.R. The 
meeting starts at 9 a.m. on April 19, 
and will adjourn at noon on April 21. 

The SSC and AP will meet separate¬ 
ly on April 18, at the same location, 
and reconvene Jointly with the Coun¬ 
cil on April 19-21. 

Proposed Agenda: (1) Further consid¬ 
eration by the Council of the first 
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draft Fishery Management Plan for 
Shallow Water Reef Fish; (2) Status 
report on the revision of second draft 
Fishery Management Plan for Spiny 
Lobster; (3) Advisory Panel member¬ 
ship; (4) Scientific and Statistical 
Committee membership problems; (5) 
Report of Public Relations Commit¬ 
tee; (6) Administrative matters; and 
(7) Other fishery management busi¬ 
ness. 

Meeting is open to public. For more 
information on seating, changes to the 
agenda, and/or written comments, 
contact: Omar Munoz-Roure. Execu¬ 
tive Director, Caribbean Fishery Man¬ 
agement Council. Post Office Box 
1001, Hato Rey, P.R. 00918, telephone 
809-753-4926. 

Dated: March 23, 1978. 

Winfred H. Meibohm, 
Associate Director 
National Marine Fisheries 
Service, 

CFR Doc. 78-8132 Filed 3-28-78; 8:45 am) 


[3510-22] 

CARIBBEAN FISHERY MANAGEMENT 
COUNCIL'S ADVISORY PANEL 

Rescheduled Meeting 

Notice is hereby given of a change in 
the meeting date and location as pub¬ 
lished in the Federal Register, 
Friday. March 10. 1978, Vol. 43, No. 48, 
for the Caribbean Fishery Manage¬ 
ment Council’s Advisory Panel. 

The meeting scheduled for April 3, 
1978, at the Council’s office, Suite 
1108, Banco de Ponce Building, Hato 
Rey, Puerto Rico, will now be held on 
April 18. 1978, at the Hotel Pierre, 105 
De Digo Avenue, San Juan, Puerto 
Rico, convening at 9:00 a.m. and ad¬ 
journing at 5:00 p.m. The agenda 
items remain unchanged. 

Dated: March 23, 1978. 

Winfred H. Meibohm, 
Associate Director , National 
Marine Fisheries Sendee. 

CFR Doc. 78-8133 Filed 3-27-78; 8:45 am) 


[3510-22] 

PACIFIC FISHERY MANAGEMENT COUNCIL'S 
DUNGENESS CRAB ADVISORY SUBPANEL 
AND PLANNING TEAM 

Meeting Cancellation 

Notice is hereby given that the 
meeting as published in the Federal 
Register. March 14, 1978, Volume 43, 
Number 50. of the Pacific Fishery 
Management Council's Dungeness 
Crab Advisory Subpannel and Plan¬ 
ning Team scheduled for April 3-4, 
1978, in Portland, Oregon, has been 
cancelled. 


Dated: March 23, 1978. 

Winfred H. Meibohm, 
Associate Director, National 
Marine Fisheries Service, 
[FR Doc. 78-8134 Filed 3-27-78; 8:45 am) 


[3510-22] 

PACIFIC FISHERY MANAGEMENT COUNCIL 

AND SCIENTIFIC AND STATISTICAL COMMIT- 

TEE 

Public Meeting With Partially Closed Session 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act, 5 
U.S.C., Appendix I, as amended, notice 
is hereby given of a meeting of the Pa¬ 
cific Fishery Management Council es¬ 
tablished by section 302(a) of the Fish¬ 
ery Conservation and Management 
Act of 1976 (Pub. L. 94-265), and its 
Scientific and Statistical Committee 
established under section 302(g) of the 
Act. 

The Council meeting will take place 
Thursday and Friday. May 11-12, 
1978, in the Kauai Room of the Holi¬ 
day Inn. located on 1-80 at Vista 
Avenue, Boise, Idaho. 

The Scientific and Statistical Com¬ 
mittee will meet on Wednesday and 
Thursday, May 10-11, 1978, in the 
Maui Room of the Holiday Inn in 
Boise, Idaho, convening at 1 p.m. and 
adjourn about 10 p.m. on May 10. The 
Committee will tentatively reconvene, 
dependent on Council developments, 
at 8 a.m. and adjourn about 5 p.m. on 
May 11. 

The proposed agenda for the Com¬ 
mittee is as follows: (1) Consideration 
of development of fishery manage¬ 
ment plans; (2) organization of the 
Council, including fishery advisory 
panel and management development 
teams, and operational and procedural 
matters; and (3) other Committee 
business. 

The Pacific Fishery Management 
Council will convene at 10 a.m. and ad¬ 
journ about 5 p.m. on May 11. The 
Council will reconvene at 8 a.m. and 
adjourn about 5 p.m. on May 12. The 
meeting may be extended or shortened 
depending on progress on the agenda. 
The proposed agenda is as follows: 

May 11 

(1) Closed 2*hour session (8 a.m. to 10 
a.m.) to discuss classified material on the 
status of current maritime boundary and re¬ 
source negotiations between the United 
States and Canada. 

(2) Organization of the Council, including 
its staff, advisory panels, and committees, 
and operational and procedural matters. 

(3) Consideration of reports from ad hoc 
committees. 

(4) Review of communications from other 
agencies and organizations. 

(5) Consideration of fishery management 
plans under development, including the 
squid and comprehensive salmon manage¬ 
ment plans. 


May 12 

(1) Organization of the Council, including 
its staff, advisory panels, and committees, 
and operational and procedural matters. 

(2) Consideration of reports from ad hoc 
committees. 

(3) Review of communications from other 
agencies and organizations. 

(4) Consideration of fishery management 
plans under development, including the 
squid and comprehensive salmon manage¬ 
ment plans. 

The SSC meeting will be open to the 
public, as will all but the first agenda 
item of the Council meeting. For more 
information on seating arrangements, 
changes to the agenda, and/or written 
comments, contact: Mr. Lorry M. Na- 
katsu, Executive Director, Pacific 
Fishery Management Council, 526 
Southwest Mill Street, Second Floor, 
Portland, Oreg. 97201, telephone 503- 
221-6352. 

The closed session of the Council is 
planned for the early morning of the 
first day. May 11, from 8 a.m. through 
10 a.m. to hear and discuss Depart¬ 
ment of State security classified mate¬ 
rial on the status of current maritime 
boundary and resource negotiation be¬ 
tween the United States and Canada. 
Only those Council members and staff 
having security clearances will be al¬ 
lowed to attend this closed session. 

The Assistant Secretary for Admin¬ 
istration. with the concurrence of the 
General Counsel, formally deter¬ 
mined, on February 21, 1978, pursuant 
to section 10(d) of the Federal Adviso¬ 
ry Committee Act, that the agenda 
items covered in closed session may be 
exempt from the provisions of the Act 
relating to open meetings and public 
participation therein, because items 
will be concerned with matters that 
are within the purview of 5 U.S.C. 
552b<cXl) as information which is 
properly classified pursuant to Execu¬ 
tive Order 11652. (A copy of the deter¬ 
mination is available for public inspec¬ 
tion and copying in the Public Read¬ 
ing Room, Central Reference and 
Record Inspection Facility. Room 
5317. Department of Commerce.) 

Dated: March 23. 1978. 

Winfred H. Meibohm, 
Associate Director, 

National Marine Fisheries Service. 

[FR Doc. 78-8135 Filed 3-27-78; 8:45 am) 


[3510-11] 

Travel Sarvlca 
TRAVEL ADVISORY BOARD 
Notice of Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act, 5 
U.S.C. App. I (Supp. IV. 1974) notice is 
hereby given that the Travel Advisory 
Board of the U.S. Department of Com¬ 
merce will meet on April 27, 1978, at 1 
p.m., in Room 4830, of the Main Com- 
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merce Building, 14th Street and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 

Established in July 1968, the Travel 
Advisory Board consists of senior rep¬ 
resentatives of 15 U.S. travel industry 
segments who are appointed by the 
Secretary of Commerce. 

Members advise the Secretary of 
Commerce and Assistant Secretary of 
Commerce for Tourism on policies and 
programs designed to accomplish the 
purpose of the International Travel 
Act of 1961, as amended, and the Act 
of July 19, 1940, as amended. A de¬ 
tailed agenda for the meeting will be 
published in the Federal Register in 
advance of the meeting. 

A limited number of seats will be 
available to observers from the public 
and the press. The public will be per¬ 
mitted to file written statements with 
the Committee before or after the 
meeting. To the extent time is avail¬ 
able the presentation of oral state¬ 
ments will be allowed. 

Sue Barbour, Travel Advisory Board 
Liaison Officer, the U.S. Travel Ser¬ 
vice, Room 1860, U.S. Department of 
Commerce, Washington, D.C. 20230, 
telephone 202-377-4752, will respond 


to public requests for information 
about the meeting. 

Fabian Chavez, Jr., 
Assistant Secretary for 
Tourism, 

U.S . Department of Commerce. 

[FR Doc. 78-8138 Filed 3-27-78; 8:45 am] 


[ 6315 - 01 ] 

COMMUNITY SERVICES 
ADMINISTRATION 

EMERGENCY ENERGY ASSISTANCE PROGRAM 
Funding Declarations 

The Director of the Community Ser¬ 
vices Administration (CSA) has found, 
based on criteria indicated in Column 
(5) of Appendix A # that Energy Relat¬ 
ed Emergencies have existed since the 
dates indicated in Column (3). 

Therefore, eligible grantees who 
cover those areas indicated in Column 
(2) will proceed as follows: 

Grantees who receive funds by Letter of 
Credit may withdraw and expend funds in 
the amount approved in Column (4) which 


•All references to “column” refer to Ap¬ 
pendix A to this Notice. 

Appendix A 


have been granted to them under Program 
Account 80, Emergency Energy Assistance 
Program. 

or 

Grantees who normally receive checks are 
being informed that their checks are being 
forwarded by the Treasury Department for 
the total amount of the EEAP grant. How¬ 
ever, these grantees immediately may begin 
obligating funds against this grant in the 
amount appropriated in Column (4) and 
from the date indicated in Column (3). 

Column (3) contains the earliest 
date to our knowledge which provided 
the basis for a finding by the Director 
of CSA that an Energy Related Emer¬ 
gency existed. However, any eligible 
grantee within those areas covered in 
Column (2) may submit evidence to 
support the existence of Energy Relat¬ 
ed Emergencies which existed between 
December 31, 1977, and the date given 
in Column (3) for a finding by the Di¬ 
rector of CSA. (See CSA Notice 6143- 
7, Section 4 or § 1061.51-3 in the Fed¬ 
eral Register (43 FR 9476). 

Request for supplemental (addition¬ 
al) funds shall be made in accordance 
with the provisions of Section ll.c. of 
CSA Notice 6143-7. 

Graciela (Grace) Olivarez, 

Director. 


States) declared 

(l) 

Areas covered 

(2) 


Emergency 
declaration date 

(3) 

Approved allocation for area 
covered 

(4) 

Basis for determination* 

(5) 

Region 1: 








Connecticut...—.—. 

__ Entire State....... 


Peb. 7, 1978. 


$755,000 


4.b.(l) 

Maine...............____ 

_ Counties of: 








Cumberland/Lincoln. 


Fe 15.1978. 


147.838 


4.b.(l) 


Washington........ 


.do_ 


88.587 


4.b.(l) 


York... 

.. . 

.do......... 


85.489 


4.b.(l) 

Massachusetts. 

Entire State..... 


Feb. 7. 1978. 




4.b.(l) 

New Hampshire........................ 

,^...w County of Rockingham.. 

.,,,, 

Feb. 10. 1978.... 


90.200 


4.b.(l) 

Rhode Island. 

. Entire State.. 


Feb. 6. 1978. 


405.000 


4.b.(l) 

Vermont..—-- 

..do. 


Feb. 22. 1978.... 


420.000 


4.b.<l) 

Region ni: 








Maryland............._____ 

...... ...... do........... 

.......... 

Jan. 1.1978. 


835.000 


4.b.< 1) 

Pennsylvania... 

, TIIIIII .do. 


.do. 


3.540.000 


4.b.(l> 

Virginia...... 

.do. 


.do. 


820.000 


4.b.(l) 

West Virginia.... 


.......... 

.do... 


730.000 


4.b.(l) 

Region IV: 








Kentucky.........................._...... 

.dO__ M»ttr T ,TTitrtTtttr-r„T..i„Tt,t,. 


.do__ 


1,150.000 


4.b.(l) 

Tennessee 

... dO..,.«.................... 


.do............ 


870.000 


4.b.(l) 

Region V: 







Illinois..._..............._... 

.do..........^...........^......^^..^......^.^. 


.....,4lo................. 


3.410.000 


4.b.(l) 

Indiana.... 

_ __do..„.... 

.......... 

.do--- 


1.435.000 


4.b.< 1) 

Michigan...__ 

....... .do..... 

.......... 

.do_ 


3.315.000 


4.b.< 1) 

Ohio. 

..do. 

.......... 

.do. 


3.325,000 


4.b.(l) 

Wisconsin.. 

.......do...... 


_do................. 


1,995,000 


4.b.( 1) 

Region VII: 






• 


Missouri . ...„ T , ITTtrrrrtttttTtl 

•do «• )tttM ^ .«•••••••■ 


......do.... 


1,450,000 


4.b.(l) 

Region VIII: 







North Dakota...... 

Counties of: 








Adams.... ..... 


Feb. 14. 1978.... 




4.b.(l) 


BiUlnga. 






4.b.(i) 


Bowman... 

nrf[1 - f 

......do_ 




4.b.(l) 


Golden Valley..____ 


_do_~_... 


440.000 


4.b.< 1 > 


Grant- 

— 

.do- 




4.b.(l) 


Hettinger..... 


.do__ 




4.b.(l) 


Sioux.......... 

-,. r — T1T 

.do..,.,.,...... 




4.b.(l) 


Slope.......... 

.......... 

.do..........~. 




4.b.(l) 

Region IX: 








Arizona...—...._... 

Counties of: 








Gila.. 


Feb. 3. 1978. 


14.938 


4.b.( 1) 


Graham/Greenlee........................ 

i ...... 

.do--- 


9,913 


4.b.(l) 


Maricopa... 

— 

.do................. 


87,078 


4.b.( 1) 


Navajo/YavapaJ... 


.do___ 


31.317 


4.b.(l) 

% 

Navajo Reservation... 

.—... 

.do__ 


22.220 


4.b.(l) 
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Appendix A-Continued 


State* s) declared 

Areas covered 

Emergency 
declaration date 

Approved allocation for area 
covered 

Basis for determination 4 

(1) 

(2) 

(3) 

(4) 

(5) 


Region IX. 

California. 


Counties of: 

Kern____ 

King...... 

Los Angeles—............ 

Monterey....- 

Orange..—... 

Riverside..♦.. 

San Bernardino-.. 

San Luis Obispo-... 

Santa Barbara- 

Tulare.... 

Ventura..... 


Peb. 14. 1078 

.do.—.— 

.do.. 

_do_ 

.do...... 



.do- 

.do_ 

.do.— 


23.821 

5.318 

253.216 

12.645 

39.469 

28.582 

30.954 

7.068 

11,466 

20.569 

16.134 


4.b.(l) 
4.b.(l) 
4.b.(l) 
4.b.(l) 
4.b.(l) 
4.b.( 1 > 
4.b.(l) 
4.b.(l> 
4.b.(l) 
4.b.(l) 
4.b.(l) 


•Reference CSA notice 6143-7. sec. 4; Federal Register 1061.51-3(b). 

[FR Doc. 78-8074 Filed 3-27-78; 8:45 am] 


[ 3910 - 01 ] 

DEPARTMENT OF DEFENSE 

Department of tho Air Force 
USAF SCIENTIFIC ADVISORY BOARD 
Mooting 

March 15, 1978. 

The USAF Scientific Advisory Board 
Ad Hoc Committee on M-X Basing 
will hold a meeting on April 25-26, 
1978 at the Aerospace Corporation fa¬ 
cilities, El Segundo. Calif., from 8:30 
a.m. to 4:30 p.m. each day. 

The Committee will receive classi¬ 
fied briefings and conduct classified 
discussions concerning M-X basing al¬ 
ternatives. 

The meeting concerns matters listed 
in section 552b(c) of Title 5, United 
States Code, specifically subparagraph 
(1) thereof, and accordingly, will be 
closed to the public. 

For further information contact the 
Scientific Advisory Board Secretariat 
at 202-697-8845. 

Frankie S. Estep, 

Air Force Federal Register Liai¬ 
son Officer\ Directorate of Ad¬ 
ministration. 

[FR Doc. 78-8056 Filed 3-27-78; 8:45 am] 


[ 3810 - 70 ] 


Research Projects Agency and the 
Military Departments with technical 
advice on the conduct of economical 
and effective research and develop¬ 
ment programs in the area of electron 
devices. 

The meeting will be limited to 
review of research and development 
programs which the Military Depart¬ 
ments propose to initiate with indus¬ 
try, universities or in their laborato¬ 
ries. The laser area includes programs 
on developments and research related 
to low energy lasers for such applica¬ 
tions as battlefield surveillance, target 
designation, ranging, communications, 
weapon guidance and data transmis¬ 
sion. The review will include details of 
classified defense programs through¬ 
out. 

In accordance with section 10(d) of 
Appendix I, Title 5, United States 
Code, it has been determined that this 
Advisory Group meeting concerns 
matters listed in section 552b(c) of 
Title 5 of the United States Code, spe¬ 
cifically. subparagraph (1) thereof, 
and that accordingly this meeting will 
be closed to the public. 

Maurice W. Roche, 
Director, Correspondence and 
Directives , Washington Head¬ 
quarters Service , Department 
of Defense. 


Office of tho Secretary 

DOD ADVISORY CROUP ON ELECTRON 
DEVICES ADVISORY COMMITTEE 

Meeting 

Working Group D (Mainly Laser De¬ 
vices) of the DOD Advisory Group on 
Electron Devices (AGED), will meet in 
closed session at the Institute for De¬ 
fense Analyses, 400 Army Navy Drive, 
Arlington. Va. 22206, on April 20-21, 
1978. 

The purpose of the Advisory Group 
is to provide the Under Secretary of 
Defense for Research and Engineer¬ 
ing, the Director. Defense Advanced 


March 20, 1978. 

[FR Doc. 78-8057 Filed 3-27-78; 8:45 am] 


[ 3810 - 70 ] 

DOD ADVISORY GROUP ON ELECTRON 
DEVICES ADVISORY COMMITTEE 

Meeting 

The DOD Advisory Group on Elec¬ 
tron Devices (AGED) will meet in 
closed session at 611 Hansen Way. 
Palo Alto. Calif., on May 4. 1978. 

The purpose of the Advisory Group 
is to provide the Under Secretary of 


Defense for Research and Engineer¬ 
ing, the Director, Defense Advanced 
Research Projects Agency and the Mi- 
litry Departments with technical 
advice on the conduct of economical 
and effective research and develop¬ 
ment programs in the area of Electron 
Devices. 

The meeting will be limited to 
review of research and development 
programs which the Military Depart¬ 
ments propose to initiate with indus¬ 
try, universities or in their laborato¬ 
ries. The AGED will review programs 
on microwave devices, night vision de¬ 
vices, lasers, infrared systems and mi¬ 
croelectronics. The review will include 
classified program details throughout. 

In accordance with section 10(d) of 
Appendix I, Title 5, United States 
Code, it has been determined that this 
Advisory Grop meeting concerns mat¬ 
ters listed in section 552b(c) of Title 5 
of the United States Code, specifically 
subparagraph (1) thereof, and that ac¬ 
cordingly this meeting will be closed to 
the public. 

Maurice W. Roche, 
Director, Correspondence and 
Directives, Washington Head- 
quaters Service, Department of 
Defense. 

March 20. 1978. 

[FR Doc. 78-8058 Filed 3-27-78; 8:45 am] 


[ 3128 - 01 ] 

DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

DOMESTIC CRUDE OIL ALLOCATION 
PROGRAM 

Entitlomont Notice for January 1978 

In accordance with the provisions of 
10 CFR 211.67 relating to the domestic 
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NOTICES 


crude oil allocation program of the De¬ 
partment of Energy (DOE), adminis¬ 
tered by the Economic Regulatory Ad¬ 
ministration (ERA) of the DOE, the 
monthly notice specified in 5 211.67(0 
is hereby published. 

Based on reports for January 1978 
submitted to the DOE by refiners and 
other firms as to crude oil receipts, 
crude oil runs to stills, eligible product 
imports and imported naphtha utilized 
as a petrochemical feedstock in Puerto 
Rico; application of the entitlement 
adjustment for residual fuel oil pro¬ 
duction for sale in the East Coast 
market provided in § 211.67(d)(4); ap¬ 
plication of the entitlement adjust¬ 
ments for California lower tier crude 
oil and for imported and Alaska North 
Slope crude oil included in the crude 
oil receipts of California refineries 
provided in § 211.67(aX4); February 
1978 deliveries of crude oil for storage 
in the Strategic Petroleum Reserve; 
and application of the entitlement ad¬ 
justment for small refiners provided in 
5211.67(e), the national domestic 
crude oil supply ratio for January 1978 
is calculated to be .239816. 

In accordance with § 211.67(b)(2), to 
calculate the number of barrels of 
deemed old oil included in a refiner’s 
adjusted crude oil receipts for the 
month of January 1978, each barrel of 
old oil is equal to one barrel of deemed 
old oil and each barrel of upper tier 
crude oil is equal to .246605 of a barrel 
of deemed old oil. 

The issuance of entitlements for the 
month of January 1978 to refiners and 
other firms is set forth in the Appen¬ 
dix to this notice. The Appendix lists 
the name of each refiner or other firm 
to which entitlements have been 
issued, the number of barrels of 
deemed old oil included in each such 
refiner's adjusted crude oil receipts, 
the number of entitlements issued to 
each such refiner or other firm, and 
the number of entitlements required 
to be purchased or sold by each such 
refiner or other firm. 

Pursuant to 10 CFR 211.67(1X4), the 
price at which entitlements shall be 
sold and purchased for the month of 
January 1978 is hereby fixed at $8.61, 
which is the exact differential as re¬ 
ported for the month of January be¬ 
tween the weighted average per barrel 
costs to refiners of old oil and of im¬ 
ported and exempt domestic crude oil, 
less the sum of 21 cents. 

In accordance with 10 CFR 
211.67(b), each refiner that has been 
issued fewer entitlements for the 
month of January 1978 than the 
number of barrels of deemed old oil in¬ 
cluded in its adjusted crude oil re¬ 
ceipts is required to purchase a 
number of entitlements for the month 
of January 1978 equal to the differ¬ 
ence between the number of barrels of 
deemed old oil included in those re¬ 
ceipts and the number of entitlements 
issued to and retained by that refiner. 


Refiners which have been issued a 
number of entitlements for the month 
of January 1978 in excess of the 
number of barrels of deemed old oil in¬ 
cluded in their adjusted crude oil re¬ 
ceipts for that month and other firms 
issued entitlements shall sell such en¬ 
titlements to refiners required to pur¬ 
chase entitlements. In addition, cer¬ 
tain refiners are required to purchase 
or sell entitlements to effect correc¬ 
tions for reporting errors for the 
months September 1975 through De¬ 
cember 1977 pursuant to 10 CFR 
211.67(jXl). 

The listing of refiners' old oil re¬ 
ceipts contained in the Appendix re¬ 
flects any adjustments made by ERA 
pursuant to § 211.67(h). 

The listing contained in the Appen¬ 
dix identifies in a separate column ad¬ 
ditional entitlements issued to refiners 
pursuant to relief granted by ERA’S 
Office of Administrative Review (prior 
to October 1. 1977. the Office of Ex¬ 
ceptions and Appeals of the Federal 
Energy Administration). Also set forth 
in this column are adjustments for 
relief granted by the Office of Admin¬ 
istration Review for 1975 and 1976, 
which adjustments are reflected in 
monthly installments. The number of 
installments is dependent on the mag¬ 
nitude of the adjustment to be made. 
For a full discussion of the issues in¬ 
volved, See Bcclcoti Oil Company , et 
al , 4 FRA par. 87,024 (November 5, 

1976) . 

The listing contained in the Appen¬ 
dix continues the “Consolidated 
Sales" entry initiated in the October 

1977 entitlement notice. The “Consoli¬ 
dated Sales" entry is equal to the Jan¬ 
uary 1978 entitlement purchase re¬ 
quirement of Arizona Fuels. The pur¬ 
pose of providing for the “Consolidat¬ 
ed Sales" entry is to ensure that Arizo¬ 
na Fuels is not relieved of its January 

1978 entitlement purchase require¬ 
ment and that no one firm will be 
unable to sell its entitlements by 
reason of a default by Arizona Fuels. 
For a full discussion of the issues in¬ 
volved. see Entitlement Notice for Oc¬ 
tober 1977 (42 FR 64401, December 23, 

1977) . 

For purposes of 5 211.67(d)(6) and 
(7), which provide for entitlement is¬ 
suances to refiners or other firms for 
sales of imported crude oil to the 
United States Goverment for storage 


in the Strategic Petroleum Reserve, 
the number of barrels sold to the Gov¬ 
ernment totaled 3,699,774 barrels. 

For purposes of the adjustments to 
refiners' crude run volumes under 
5 211.67(dX4), total production of re¬ 
sidual fuel oil for sale in the East 
Coast market (in excess of the first 
5,000 barrels per day thereof for each 
refiner reporting such production) was 
14,650,142 barrels for January 1978. 
For that month, imports of residual 
fuel oil eligible for entitlement is¬ 
suances totaled 32,560,775 barrels. 

In accordance with 5 211.67(aX4), 
the number of entitlements issued to 
each refiner with respect to its refiner¬ 
ies located in the State of California 
has been increased by a number of en¬ 
titlements equal to the number of bar¬ 
rels of California lower tier crude oil 
included in its adjusted crude receipts 
multiplied by .202091 (the result of di¬ 
viding $1.74 by the entitlement price 
for January 1978). The number of en¬ 
titlements issued to each refiner with 
respect to its refineries located in the 
State of California has been decreased 
by a number of entitlements equal to 
the number of barrels of imported 
crude oil and Alaska North Slope 
crude oil that are included in its ad¬ 
justed crude oil receipts for the month 
of January 1978 multiplied by .076280 
(the aggregate increase in entitlement 
issuances for California lower tier 
crude oil divided by the total number 
of barrels of imported crude oil and 
Alaska North Slope crude oil included 
in the adjusted crude oil receipts for 
January 1978 for all refiners with re¬ 
spect to refineries located in the State 
of California). Flirsuant to 
5 211.67(a)(4). the number of barrels of 
California lower tier crude oil, import¬ 
ed crude oil and Alaska North Slope 
crude oil reported by refiners as to 
their adjusted crude oil receipts with 
respect to refineries located in the 
State of California were as follows: 


CaJi/omla lower tier crude oil_8.013.285 

Alaska North Slope crude oil_........ 9.555.819 

Imported crude oil__...___ 11.874.280 


The total number of entitlements re¬ 
quired to be purchased and sold under 
this notice is 24,440,018. 

Based on reports submitted to the 
DOE by refiners as to their adjusted 
crude oil receipts for January 1978, 
the pricing composition and weighted 
average costs thereof are as follows: 


Category 

Volumes 

Weighted average cost 

Percent of total volumes' 

Lower thr....,_ r 

_ 103.805.717 

$5 68 
12.17 

22.6 

Upper tier 

_ 88.918,929 

19.4 

Exempt domestic: 

Alaskan 

_ 20.702.784 

13.18 

4.5 

Stripper..... 

... 33.016.578 

14.39 

7.2 

1**vh 1 pei-roienm reserve. 

2.029,885 

12.52 

0.6 



Total domestic - 1T1I ... 

_ 249.373.703 

9.85 

54.3 

Imported T ~- r — T .. T . rTr ^.. 1 . T „. T ,.. 

.. 209,851.184 

14.68 

45.7 



Total reported crude oil 
receipts____ 

459.224.887 

12.08 

100.0 


‘N urnbers may not add due to rounding. 
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Payment for entitlements req uired 
to be purchased under 10 CFR 
211.67(b) for January 1978 must be 
made by March 31, 1978. 

On or prior to April 10, 1978, each 
firm which is required to purchase or 
sell entitlements for the month of 
January 1978 shall file with the DOE 
the monthly transaction report speci¬ 
fied in 10 CFR § 211.66(i) certifying its 
purchases and sales of entitlements 
for the month of January. The month¬ 
ly transaction report forms for the 
month of January have been mailed to 


reporting firms. Firms that have been 
unable to locate other firms for re¬ 
quired entitlement transactions by 
March 31, 1978 are requested to con¬ 
tact the ERA at 202-254-3336 to expe¬ 
dite consummation of these transac¬ 
tions. For firms that have failed to 
consummate required entitlement 
transactions on or prior to March 31, 
1978, the ERA may direct sales and 
purchases of entitlements pursuant to 
the provisions of 10 CFR 211.670D. 

This notice is issued pursuant to 
Subpart G, 10 CFR Part 205. Any 


person aggrieved hereby may file an 
appeal with ERA’S Office of Adminis¬ 
trative Review i n ac cordance with 
Subpart H of 10 CFR Part 205. Any 
such appeal shall be filed on or before 
April 27, 1978. 

Issued in Washington, D.C. on 
March 21, 1978. 


David J. Bardin, 
Administrator, Economic 
Regulatory Administration. 


Appendix.— Entitlements for domestic crude oil January 1978 


EntiUement position 


Reporting firm short name 


Deemed old 
oil adjusted 
receipts 

Total issued 

Exceptions 
and appeals 

Product 10-mo clean- 

entitlements up 

Required to Required to 
buy sell 

-128,348 

0 

0 

0 

0 

0 

•128.348 

0 

185,843 

0 

0 

0 

0 

185,843 

66,251 

45,312 

0 

0 

0 

20.939 

0 

669,061 

1.047.997 

0 

0 

0 

0 

378.936 

1,923.164 

3,874,279 

0 

100.264 

0 

0 

1,951.115 

10,864.965 

6.746.109 

0 

0 

0 

4,138.856 

0 

0 

44.657 

0 

44.657 

0 

0 

44,657 

482.623 

412.855 

0 

0 

0 

69.768 

0 

5,392,785 

5,027.102 

0 

0 

0 

365,683 

0 

297.190 

168,842 

7.559 

0 

0 

128,348 

0 

145,916 

197.831 

0 

0 

0 

0 

51.915 

1.409,667 

2.433.662 

0 

0 

0 

0 

1,023,995 

0 

255,871 

0 

255.871 

0 

0 

255.871 

23.906 

136,745 

0 

0 

0 

0 

112339 

26,024 

38,810 

0 

0 

0 

0 

12.786 

266.215 

435.159 

275.169 

0 

0 

0 

168,944 

0 

36,917 

0 

36.917 

0 

0 

36.917 

6.161 

124,240 

0 

0 

0 

0 

118.079 

0 

••386.938 

0 

0 

0 

0 

386.938 

67,234 

143.629 

0 

0 

0 

0 

76,395 

0 

508 

0 

0 

0 

0 

508 

24.567 

52.965 

0 

0 

0 

0 

28.398 

22,543 

28,503 

0 

0 

0 

0 

5,960 

69,817 

68,247 

0 

0 

0 

1,570 

0 

78.808 

. 80,577 

0 

0 

0 

0 

1,769 

0 

25.052 

0 

25,052 

0 

0 

25.052 

0 

17.632 

0 

17,632 

0 

0 

17,632 

1,650.172 

1,558,066 

0 

0 

0 

92,106 

0 

1.153.047 

983.406 

432.777 

0 

0 

169.641 

0 

6,564,280 

7.389.647 

0 

0 

0 

0 

825,367 

0 

59,377 

0 

59.377 

0 

0 

59.377 

2,300.158 

1.871,875 

0 

0 

0 

428,283 

0 

53.205 

49.649 

0 

0 

0 

3,556 

0 

299.488 

933,073 

0 

0 

0 

0 

633,585 

245.331 

••1,608.524 

0 

32,023 

0 

0 

1.363.193 

0 

59.210 

0 

59,210 

0 

0 

59.210 

3,403.134 

2,683.567 

0 

39,031 

0 

719.567 

0 

0 

1.113.541 

•••61,232 

210,708 

0 

0 

1,113.541 

352,628 

551.666 

0 

0 

0 

0 

199.038 

52.789 

99,875 

0 

0 

0 

0 

47.086 

370.347 

453.675 

0 

0 

0 

0 

83,328 

172.295 

179.697 

0 

0 

0 

0 

7,402 

15,243 

38.278 

0 

0 

0 

0 

23.035 

0 

8.189 

0 

8.189 

0 

0 

8.189 

244.953 

334.877 

0 

0 

0 

0 

89,924 

19.505 

47.687 

0 

0 

0 

0 

28,182 

-616 

••187,598 

0 

0 

0 

0 

188.214 

581,716 

447,163 

0 

0 

0 

134,553 

0 

272.957 

165.408 

0 

0 

0 

107.549 

0 

28,947 

152.365 

0 

0 

0 

0 

123,418 

0 

20,947 

0 

20,947 

0 

0 

20.947 

10,361 

64,422 

0 

0 

0 

0 

54.061 

48,131 

43,214 

0 

0 

0 

4.917 

0 

3,052 

454.218 

0 

0 

0 

0 

451,166 

66,469 

180,468 

0 

0 

0 

0 

113,999 

32,129 

31,004 

0 

0 

0 

1.125 

0 


Consol'd Sales .. 
A-Johnson.. 
Allied... 


Amer-Petroflna.. 


Amoco.. 


Anschutz.. 


Apco., 
Arco.. 
Arizona., 


Asamera.. 
Ashland... 
Asiatic. 


Basin.. 


Bayou.... 
Beacon.. 
Belcher.. 


Bi-Petro. 

BP-Trading.. 
Bruin. 


C&H. 

Calcasieu.. 


Canal.. 


Caribou. 
Castle.... 

Central. 
Champlln... 
Charter. 
Chevron. 
Ctrlllo., 
Citgo........ 

Claiborne... 

Clark. 

Coastal.. 


Colonial... 
Conoco. 


Corco.... 

Cra- Farmland.. 
Cross 


Crown.. 

Crystal-Oil. 
Crystal-Ref 
Deepwater.. 

Delta.. 

Demenno 


Derby. 

Diamond, 


Dorchester. 

Dow. 

E-Seaboard 

Eco 


Eddy. 

Energy-Coop 

Erickson. 

Evangeline 
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Appendix.— Entitlements for domestic crude oil January 1978 —Continued 


Entitlement position 


Reporting firm short name 


eemed old 
il adjusted 
receipts 

Total Issued 

Exceptions 
and appeals 

Product 

entitlements 

10-mo clean¬ 
up 

Required to 
buy 

Required to 
sell 

10.280.253 

9.839.106 

0 

464.515 

0 

421,147 

0 

86.428 

84,303 

0 

0 

0 

0 

17,875 

201.333 

340.030 

0 

0 

0 

0 

138.697 

-5.719 

180.087 

0 

0 

0 

0 

185,806 

7.764 

10.096 

0 

0 

0 

0 

2.332 

71.339 

70.243 

0 

0 

0 

1.096 

0 

988.182 

1,394,471 

0 

0 

0 

0 

426.289 

40.286 

50.439 

0 

0 

0 

0 

10.153 

107.744 

54.505 

0 

0 

0 

63,239 

0 

84.545 

147,271 

0 

0 

0 

0 

62.726 

880 

1.851 

0 

0 

0 

0 

071 

174 

172.580 

0 

0 

0 

0 

172.406 

84.801 

101.947 

0 

0 

0 

0 

17.146 

67.199 

365.285 

0 

0 

0 

0 

298.086 

0 

365.233 

0 

0 

0 

0 

355,233 

8.942.902 

6.694.307 

0 

49.981 

0 

2.248.595 

0 

60.557 

145.545 

0 

0 

0 

0 

84.988 

0 

521.432 

0 

0 

0 

0 

521.432 

0 

88.376 

0 

88.378 

0 

0 

88.376 

582.121 

325.725 

0 

0 

0 

256.396 

0 

20.374 

213.187 

0 

0 

0 

0 

192.813 

293.815 

322.491 

0 

0 

0 

0 

28.676 

577.649 

1,323.813 

952.153 

0 

0 

0 

•**•746,164 

55.933 

119.204 

0 

0 

0 

0 

63.271 

69.067 

203.407 

0 

0 

0 

0 

134.340 

1.298 

21.005 

0 

0 

0 

0 

10.707 

0 

1.040 

0 

0 

0 

0 

1.040 

0 

9.442 

0 

9.442 

0 

0 

9.442 

71,005 

54.245 

0 

0 

0 

16.760 

0 

15.945 

28.678 

0 

0 

0 

0 

12.733 

15,053 

12,635 

0 

0 

0 

2.418 

0 

642.743 

464.864 

158.644 

0 

0 

177.870 

0 

1.316,966 

1,219.121 

0 

0 

0 

97.845 

0 

358.148 

899.219 

0 

23.530 

0 

0 

541,071 

472,214 

325,564 

0 

0 

0 

146.650 

0 

39.982 

53.430 

0 

0 

0 

0 

13.448 

156,345 

144.676 

17.124 

0 

0 

11.669 

0 

1.016.731 

1,071.793 

542.280 

0 

0 

0 

55.062 

264.780 

344.406 

0 

0 

0 

0 

79.626 

43.167 

156.283 

0 

0 

0 

0 

113,096 

3.495,257 

3,607.307 

0 

0 

0 

0 

112.050 

56.208 

238.770 

0 

0 

0 

0 

182.562 

0 

112,158 

0 

112.158 

0 

0 

112.158 

6.032 

75,994 

0 

0 

0 

0 

69.962 

1.738 

2.957 

0 

0 

0 

0 

1.219 

7,016.417 

5.681,635 

0 

96.347 

0 

1,334,782 

0 

0 

118.980 

0 

0 

0 

0 

118,980 

444.792 

395.026 

94,023 

0 

0 

48.866 

0 

0 

29.925 

0 

99.925 

0 

0 

28.925 

351.542 

123.736 

0 

0 

0 

27.806 

0 

16.963 

12.901 

0 

0 

0 

4.062 

0 

8.950 

8.954 

0 

0 

0 

0 

4 

23.205 

145.656 

0 

0 

0 

0 

122.451 

817.990 

799.990 

0 

0 

0 

18.000 

0 

-20.169 

140.465 

0 

0 

0 

0 

160,634 

294.750 

422.715 

0 

0 

0 

0 

127.966 

395.144 

386.387 

71.315 

0 

0 

8,757 

0 

10.896 

29.800 

0 

0 

0 

0 

18.904 

726,689 

575.424 

212,508 

0 

0 

151.265 

0 

0 

415.518 

0 

415.518 

0 

0 

415.518 

0 

14.052 

0 

14.052 

0 

0 

14.052 

234,762 

248.268 

46.548 

0 

0 

0 

13,506 

0 

10,941 

0 

10.941 

0 

0 

10.941 

52.440 

24,574 

0 

0 

0 

27.866 

0 

0 

21.488 

0 

21,488 

0 

0 

21.488 

244.120 

246.007 

0 

0 

0 

0 

1,887 

2,961 

7.083 

0 

0 

0 

0 

5,022 

639.012 

415.258 

0 

• 0 

0 

223.754 

0 

44.941 

246.718 

0 

0 

0 

0 

201.777 

0 

14.574 

0 

14.574 

0 

0 

14,574 

2.767.031 

2.115.119 

0 

0 

0 

651.912 

0 

0 

293.165 

0 

993.166 

0 

0 

293.166 

36.611 

65.303 

0 

0 

0 

0 

28.692 

236.702 

330.874 

0 

0 

0 

0 

94,172 

40.116 

108,151 

0 

0 

0 

0 

68.035 

196.826 

423.906 

0 

0 

0 

0 

227.080 

218,126 

186.783 

0 

0 

0 

31.343 

0 

7,533 

75.879 

0 

0 

0 

0 

68.346 

23,904 

213,666 

0 

0 

0 

0 

189.762 

11.474 

11.435 

0 

0 

0 

30 

0 

0 

10.541 

0 

0 

0 

0 

10.541 

326 

119,102 

0 

0 

0 

0 

118.776 

0 

593 

0 

0 

0 

0 

593 

265.932 

351,219 

- 16.806 

0 

0 

0 

85.287 

19.984 

191.918 

0 

0 

0 

0 

171,934 


Exxon 

Efc-Serve. 

Farmers-Un 

Fletcher.-.— 

Flint . 

Gary- 

Getty.. 
Giant.. 


Glacier-Park 
Gladicux.. 


Glenrock.. 
Golden-Eagle.. 

Goldking. 

Good-Hope.... 
Guam- 


Gulf.. 


Gulf-Sts.. 


Hlri_ 

Howard.. 

Howell.. 


Hudson-Oil.. 
Hunt-...... 


Husky_ 

Independent-Ref. 
Indiana-Farm ....... 

Indust-Fuel__ 

Inger-Oil_ 

Irving. 

JAW_ 

Kenco- 


Kentucky. 
Kern.... 


Kerr-McOee.. 
Koch. 
Laglurta.., 
Lakeside. 
Laketun... 


Llttle-Amer ... 
Louislana-Land.. 
MacMillan.. 
Marathon... 
Marlon.. 
Metropolitan., 
Mld-Amer.. 

Mid-Tex...... 

Mobil. 

Mobile-Bay_ 

Mohawk...-. 


Monoco—_ 

Monsanto. 

Morrison. 

Mountaineer.. 

Mt-Airy.. 

Murphy.. 

N-Aroer-Petro.. 
Natl-Coop.. 


Navajo. 

Nevada.. 

New-Edgtngton. 

New-Engl-Petro— 
New-Engl-Power... 

Newhall.. 

Northeast-Petro.... 

Northland_......... 

Northville... 

OKC. 

Oxnard........._ 

Pennzoil. 

Pester...—. 

Petro-Heat-Ct.. 

Phillip*_ 

Philllps-Pr^ 
Pioneer.. 


Placid. 

Plateau. 
Powerlne., 
Pride. 


Princeton. 

Quaker-St. 

Rancho-Ref ... 

Raymal. 

Richards..... 

Road-Oil. 

Rock-Island... 
Saber-Tex. 
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Appendi m.—Entitlements for domestic crude oil January 1978 —Continued 


Entitlement position 

Reporting firm short name 

Deemed old 
oil adjusted 
receipts 

Total issued 

Exceptions 
and appeals 

Product 10-mo clean- 

entitlements up 

Required to 
buy 

Required to 
sell 

Sabre-Cal 

48,950 

61.156 

0 

0 

0 

0 

12.206 

Sage-Creek. 

2,797 

4.583 

0 

0 

0 

0 

1,786 

San-Joaquin. 

224.325 

278.631 

78.615 

0 

0 

0 

54,306 

Seminole. 

12.819 

56,690 

0 

0 

0 

0 

43371 

Sentry. 

0 

95,480 

0 

0 

0 

0 

95.480 

Shell. 

10,911,701 

7,339.338 

0 

0 

0 

3.572,363 

0 

Shepherd....... 

21,102 

61.415 

0 

0 

0 

0 

40,313 

Sigmor....... 

25.241 

135.436 

0 

0 

0 

0 

110.195 

So-Hampton. 

41.587 

156,207 

0 

0 

0 

0 

114.620 

Sohio.... 

1.486.781 

2.947.084 

0 

0 

0 

0 

1,460.303 

Somerset............ 

33.537 

41.158 

0 

0 

0 

0 

7,621 

Sound. 

55.059 

89.353 

0 

0 

0 

0 

34.294 

Southern-Union....... 

202.012 

301.968 

0 

0 

0 

0 

99,956 

Southland.. 

415,006 

318.255 

98.451 

0 

0 

96.751 

0 

Southwestern....... 

6.705 

9.047 

3,507 

0 

0 

0 

2.342 

Sprague. 

0 

11,712 

0 

11,712 

0 

0 

11.712 

S unland. 

11,214 

136.230 

0 

0 

0 

0 

125.016 

Sunoco. 

5,854.947 

3.908.572 

0 

0 

0 

1,946.375 

0 

Swann.................... 

0 

14.461 

0 

14.461 

0 

0 

14,461 

Tarricone.......................... 

0 

8.274 

0 

8.274 

0 

0 

8.274 

Tenneco. 

1,195.174 

773.805 

0 

0 

0 

421.369 

0 

Tesoro . 

668.106 

495,788 

0 

0 

0 

172.318 

0 

Texaco ..... 

9.893.998 

7.940.401 

0 

259.715 

0 

1,953.597 

0 

Texas-American . 

31.046 

131.456 

0 

0 

0 

0 

100,410 

Texas- Asph ....~. . - 

2.872 

36.969 

0 

0 

0 

0 

♦••34,097 

Texas-City . w L....h..<».,.v. w .... 

627.560 

548.607 

0 

0 

0 

78.953 

0 

Thagard. .. .... ...... 

115,552 

-215,477 

-341,358 

0 

0 

331.029 

0 

Thriftway ..... ... ..... 

31.059 

41.646 

0 

0 

0 

0 

10.587 

Til underbird.... ......... 

97.279 

114.881 

0 

0 

0 

0 

17,602 

Tipperary .. . ... . ... 

81,795 

68,993 

0 

0 

0 

12.802 

0 

Tonkawa. . . .. ... ...... 

38,069 

51.695 

0 

0 

0 

0 

13,626 

Toscu .. .. . ...... . 

2.016.837 

1,360.973 

0 

0 

0 

655.864 

0 

Total-Petroleum.. . . . . . . ... ..... 

220.188 

321.622 

0 

0 

0 

0 

101.434 

UCC-Caribe . 

0 

179,120 

0 

179,120 

0 

0 

179,120 

Union-Oil —.............. 

4,044,754 

2.830,154 

0 

0 

0 

1,214,600 

0 

Union-Petro .......................... 

0 

12,881 

0 

12.881 

0 

0 

12.881 

Untd-Ind .... 

7.563 

6.204 

0 

0 

0 

1,359 

0 

Untd-Ref ..?._ 

163.152 

397.328 

0 

0 

0 

0 

234.176 

US&SO-Amer ..... 

0 

••815,864 

0 

0 

0 

0 

815,864 

US-Oil. . .... . . 

18.449 

174,641 

0 

0 

0 

0 

156.192 

USA-Petrochem . ...... .. ....... 

73.997 

192,106 

0 

0 

0 

0 

118.109 

Vickers. . . . . . .... 

247.753 

511.082 

0 

0 

0 

0 

263.329 

Vulcan ...H^ w » r . w . .. . 

49.576 

133.494 

0 

0 

0 

0 

83.918 

Wallace .....„. 

0 

8.720 

0 

8.720 

0 

0 

8.720 

Warrior .................. 

47.091 

44.674 

10,203 

0 

0 

2,417 

0 

West-Coast . 

85.307 

152,896 

0 

0 

0 

0 

67,589 

Western ......... 

90.609 

93.141 

0 

0 

0 

0 

2.532 

Winston.............^............... . . . . . .. 

112.660 

177,088 

0 

0 

0 

0 

64,428 

Wireback. 

0 

745 

0 

0 

0 

0 

745 

Witco. 

52,587 

209.792 

0 

0 

0 

0 

157,208 

Wyatt . . . . . . . ..... 

0 

47.803 

0 

47.803 

0 

0 

47.803 

Wyoming . 

25.322 

107,525 

0 

0 

0 

0 

82,203 

Yetter -..------- .. ---- 

0 

1.156 

0 

0 

0 

0 

1.156 

Young ... . ..... ... . . 

75.130 

62,926 

26,380 

0 

0 

12,204 

• 

0 

Total ........ . .. 

124.798.747 

124.796.747 

2,730.324 

3,025.576 

0 

24.440,018 

24.440,018 


•Equals December 1977 entitlement purchase requirement of Arizona Fuels. See discussion in notice. 

••Includes entitlements issued far sales of imported crude oil to the U.S. Government for storage In the Strategic Petroleum Reserve. 

•••Authorization to sell these entitlements is subject to conditions set forth in a DOE decision and order issued to Commonwealth Oil 8c Refining Co. on Mar. 
20. 1978. 

••••This includes the reimbursement for all entitlement expenditures made by Husky Oil Co. for October 1977 through December 1977, and is consistent with 
the court’s order prohibiting any further entitlement purchase requirements by this firm pursuant to the terms of the court's judgment In Husky Oil Co. v. DOE, 
et at. Civ. Action No. C77-180-B (D. Wyo.. filed Mar. 14, 1978). 

•••••This does not include the purchase obligation stayed by court order in Texas Asphalt Refinery Co. v. FEA, Civ. Action No. 4-75-268 (N.D. Tex., filed Oct. 
31.1975). 


[FR Doc. 78-8017 Filed 3-23-78; 9:50 am] 
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NOTICES 


[ 6740 - 02 ] 


Fadarol Energy Regulatory Commission 

[Docket No. 077-853) 


AMERICAN NATURAL GAS PRODUCTION CO 


Amended Petition for Certificate of Public 
Convenience and Necessity 

March 22, 1978. 

Take notice that on January 13, 
1978, American Natural Gas Produc¬ 
tion Co. (American Natural) filed in 
Docket No. CI77-853 an amended ap¬ 
plication for a- certificate of public 
convenience and necessity pursuant to 
section 7(c) of the Natural Gas Act. 

American Natural filed its original 
application in this docket on Septem¬ 
ber 30. 1977, and the Commission no¬ 
ticed the application on October 14. 
1977. In its original filing, American 
Natural sought a certificate authoriz¬ 
ing it to make a sale of gas in inter¬ 
state commerce to Michigan Wisconsin 
Pipeline Co. (Michigan Wisconsin) 
from Eugene Island block 327, off¬ 
shore Louisiana. The proposed sale 
was to be made at the applicable cell¬ 
ing rate. 

By this amendment, American Natu¬ 
ral seeks certification of sales to 
Michigan Wisconsin from its interest 
in Euguene Island block 288, South 
Marsh Island blocks 173 and 174, as 
well as its originally proposed sale 
from Euguene Island block 327. In ad¬ 
dition, American Natural seeks Com¬ 
mission authorization to charge Michi¬ 
gan Wisconsin a rate in excess of the 
applicable national rate pursuant to 
the optional procedure, 18 CFR § 2.75. 
The amended petition does not specify 
the actual rate requested; American 
Natural states that it will provide that 
information in a supplemental filing. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before April 
14. 1978, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the require¬ 
ments of the Commission’s rules of 
practice and procedure 118 CFR 1.8 or 
1.10). All protests filed with the Com¬ 
mission will be considered by it in de¬ 
termining the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 
Any party wishing to become a party 
to a proceeding, or to participate as a 
party in any hearing therein, must file 
a petition to intervene in accordance 
with the Commission’s rules. 

Kenneth F. Plumb, 
Secretary . 

CFR Doc. 78-8113 Filed 3-27-78; 8:45 am) 


[ 6740 - 02 ] 

[Project No. 2731) 

CENTRAL VERMONT PUBLIC SERVICE CORP. 

Application for Mo|or License 

March 21, 1978. 

Public notice is hereby given that an 
application for major license was filed 
on September 22, 1977, under the Fed¬ 
eral Power Act (16 U.S.C. 791a-825r) 
by Central Vermont Public Service 
Corp. (Applicant) (Correspondence to: 
Mr. James E. Griffin, President, Cen¬ 
tral Vt. Public Service Corp., 77 Grove 
Street, Rutland, Vt. 05701) for the 
constructed Weybridge Project No. 
2731. The constructed project is locat¬ 
ed on Otter Creek, Addison County, in 
the vicinity of the Town of Weybridge, 
Vt. 

The Weybridge Project consists of: 
(l)a concrete gravity dam, maximum 
height 30 feet, divided by an island in 
mid-channel • containing a 110-foot 
long eastern spillway section with an 
integral powerhouse and a 150-foot 
long western spillway section; (2) a res¬ 
ervoir with a surface area of 60 acres 
at full pondage elevation of 174.3 feet 
above mean sea level; (3) a powerhouse 
containing one 3,000 kW hydroelectric 
generating unit; and (4) appurtenant 
facilities. 

Applicant does not maintain any re¬ 
creation facilities at the project; how¬ 
ever, limited facilities comprising a 
small picnic area are proposed. 

The power generated by the Wey¬ 
bridge project is completely utilized in 
the existing system of the Applicant 
for public utility purposes. 

Any person desiring to be heard or 
to make protest with reference to said 
application should, on or before May 
29, 1978, file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NW„ Washington, D.C. 
20426, a petition to intervene or a pro¬ 
test in accordance with the require¬ 
ments of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the Com¬ 
mission will be considered by it in de¬ 
termining the appropriate action to be 
taken, but will not serve to make the 
Protestants parties to a proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file 
a petition to intervene in accordance 
with the Commission’s Rules. 

The application is on file with the 
Commission and is available for in¬ 
spection. 

On October 1. 1977, pursuant to the 
provisions of the Department of 
Energy Organization Act (DOE Act), 
Pub. L. 95-91, 91 Stat. 565 (August 4. 
1977), and Executive Order No. 12009, 
42 Fed. Reg. 46267 (September 15, 
1977), the Federal Power Commission 


(FPC) ceased to exist and its functions 
and regulatory responsibilities were 
transferred to the Secretary of Energy 
and the Fed eral Energy Regulatory 
Commission (FERC) which, as an in¬ 
dependent commission within the De¬ 
partment of Energy, was activated on 
October 1, 1977. 

The “savings provisions” of section 
705(b) of the DOE Act provided that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceeding as if 
the DOE Act had not been enacted. 
All such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func¬ 
tions which are the subject of this pro¬ 
ceeding were specifically transferred 
to the FERC by section 402(a)(1) or 
402(a)(2) of the DOE Act. 

The joint regulation adopted on Oc¬ 
tober 1, 1977, by the Secretary and the 
FERC entitled “Transfer of Proceed- 
ings to t he Secretary of Energy and 

the FERC.” 10 CFR -. Provided 

That this proceeding would be contin¬ 
ued before the FERC. The FERC 
takes action in this proceeding in ac¬ 
cordance with the above mentioned 
authorities. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8066 Filed 3-27-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-232) 

COLORADO INTERSTATE GAS CO. 

Application 

March 22, 1978. 

Take notice that on March 13, 1978, 
Colorado Interstate Gas Co. (Appli¬ 
cant), P.O. Box 1087, Colorado 
Springs, Colo. 80944, filed In Docket 
No. CP78-232 an application pursuant 
to Section 7(c) of the Natural Gas Act 
for a certificate of public convenience 
and necessity authorizing the ex¬ 
change of natural gas with Northwest 
Pipeline Corp. (Northwest), all as 
more fully set forth in the application 
on file with the Commission and open 
to public inspection. 

It is indicated that pursuant to an 
amendment dated November 28. 1977, 
to an agreement dated April 7, 1976, 
between Applicant and Northwest, Ap¬ 
plicant proposes to exchange with 
Northwest certain gas supplies under 
the control of Northwest. It is further 
indicated that Northwest may gather 
and deliver to Western Transmission 
Corp. (Western) for redelivery to Ap¬ 
plicant certain gas supplies under the 
control of Applicant. 

It is stated that there would be no 
charge to Northwest by Applicant for 
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the transportation and exchange of 
gas under this agreement because re* 
deliveries by Applicant to Northwest 
would be by the reduction of Appli¬ 
cant’s purchase entitlement at an ex¬ 
isting delivery point from Northwest 
located upstream of the point of re¬ 
ceipt of the exchange gas. It is further 
stated that Northwest may construct, 
upon request, the necessary facilities 
to gather and deliver gas controlled by 
Applicant to Western for transporta¬ 
tion to Applicant’s Wyoming main 
line, and that Applicant would reim¬ 
burse Northwest for any such gather¬ 
ing and transportation charges on a 
cost-of-service basis. 

Applicant states that it has acquired 
control of new natural gas supplies in 
an area of interest located in portions 
of Carbon County, Wyo., and that 
these new supplies, estimated to be 
about 3,500 Mcf per day initially, are 
remote from Northwest’s transmission 
system but lie relatively close to West¬ 
ern’s system which supplies and trans¬ 
ports gas to Applicant. Applicant indi¬ 
cates that it is aware that Northwest 
had made arrangements with Western 
for Northwest to deliver to Applicant 
through Western’s facilities the gas 
from the area of interest It is stated 
that Applicant would have a continu¬ 
ing option to purchase 25 percent of 
the gas so delivered by Northwest, and 
Applicant would redeliver by displace¬ 
ment thermally equivalent volumes 
(less those volumes purchased by Ap¬ 
plicant) at an existing point of inter¬ 
connection of the two companies’ pipe¬ 
line systems near Green River in 
Sweetwater County, Wyo. 

The application states that Appli¬ 
cant has acquired control of certain 
gas supplies adjacent to the Barrel 
Springs area, and that Northwest has 
agreed to gather and deliver this gas 
plus future gas volumes developed in 
the specified area, to Applicant at an 
existing delivery point authorized in 
Docket No. CP76-331. Western’s facili¬ 
ties would be used to transport this 
gas to Applicant at an existing point 
of interconnection on Applicant's Wy¬ 
oming main line. 

Applicant indicates that it would 
pay Northwest for gathering the Ap¬ 
plicant-owned volumes pursuant to 
the gathering charge established 
under Northwest’s Rate Schedule X- 
26, and that Appliant would also pay 
Western transportation charges pursu¬ 
ant to the differential rate set forth in 
Western’s Rate Schedule if that is cur¬ 
rently pending approval in Docket No. 
RP77-114. Applicant states that it 
would pay to Northwest an initial 
gathering charge of 19.83 cents per 
Mcf, plus Western’s Rate Schedule F 
charges, for Applicant’s purchase of 
Northwest's Creston Nose supplies. 
There are no Applicant charges to 
Northwest contemplated. 

Any person desiring to be heard or 
to make any protest with reference to 


said application should on or before 
April 12, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by Sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-8119 Piled 3-27-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RI77-39) 

COLORADO OIL 4 GAS CORP. 

Amended Petition for Special Relief 

March 22, 1978. 

Take notice that on February 22, 
1978, Colorado Oil & Gas Corp., (Peti¬ 
tioner), Five Greenway Plaza East. 
Houston, Tex. 77046, filed an amended 
petition for special relief in the above- 
captioned docket which amends its 
previous petition for special relief filed 
February 28, 1977, and noticed on May 
2, 1977. In its previous petition Colora¬ 
do Oil & Gas Corp. (COG) sought au¬ 
thorization to charge Colorado Inter¬ 
state Gas Co. a rate of 50.72 cents per 
Mcf (at 14.65 psia) for gas production 
from the Howe No. 1 Well, Keyes 
Field, Oklahoma. Now COG seeks au¬ 
thorization to sell its gas at the re¬ 
duced rate of 41.88 cents per Mcf (at 
14.65 psia). 


Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before April 
12. 1978, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20426, a petition to intervene or a 
protest in accordance with the require¬ 
ments of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 
and 1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to 
be taken but will not serve to make 
the protestants parties to the proceed¬ 
ing. Any party wishing to become a 
party to a proceeding, or to participate 
as a party in any hearing therein, 
must file a petition to intervene in ac¬ 
cordance with the Commission’s 
Rules. 

Kenneth F. Plumb, 
Secretary . 


[ 6740 - 02 ] 

[Docket No. CP78-225] 

CONSOLIDATED GAS SUPPLY CORP. 

Application 

March 22, 1978. 

Take notice that on March 9. 1978, 
Consolidated Gas Supply Corp. (Appli¬ 
cant), 445 West Main Street. Clarks¬ 
burg. W. Va. 26301, filed in Docket No. 
CP78-225 an application pursuant to 
section 7 of the Natural Gas Act for 
permission and approval to abandon 
certain transmission facilities, and for 
a certificate of public convenience and 
necessity authorizing the construction 
and operation of certain transmission 
facilities, all as more fully set forth in 
the application on file with the Com¬ 
mission and open to public inspection. 

Applicant requests authorization (1) 
to construct and operate approximate¬ 
ly 5.95 miles of 8-inch line No. TL-429 
from its Lost Creek Storage Pool to its 
Goff Border Station in Harrison 
County, W. Va.; (2) and to abandon or 
reclassify to production or distribution 
service approximately 12.97 miles of 
transmission pipeline; (3) to construct 
and operate a measuring and regulat¬ 
ing station on Line No. TL-429 near 
the town of Mt. Clare. Applicant 
states that the estimated cost of the 
proposed facilities is $691,846, which 
cost would be financed from funds on 
hand and funds to be obtained from 
Applicant’s parent. Consolidated Natu¬ 
ral Gas Co. 

It is stated that with the exception 
of the 0.29 mile of Line No. TL-367, 
the pipelines to be replaced were origi¬ 
nally constructed between 1909 and 
1920, and that they are in a deteriorat¬ 
ed condition and must be replaced in 
order to assure continuity of service to 
a large portion of Applicant’s existing 
Harrison County customers. The pro¬ 
posed 5.95 miles of pipeline would ef- 
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fectively perform the function of the 
pipelines to be abandoned or reclassi¬ 
fied. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
April 12. 1978. file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate and permission and 
approval for the proposed abandon¬ 
ment are required by the public conve¬ 
nience and necessity. If a petition for 
leave to intervene is timely filed, or if 
the Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 78-8116 Filed 3-27-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-230] 

COLUMBIA GULF TRANSMISSION CO., AND 
UNITED GAS PIPE LINE CO. 

Application 

March 22, 1978. 

Take notice that on March 13, 1978, 
Columbia Gulf Transmission Co. (Co¬ 
lumbia Gulf). 3805 West Alabama 
Avenue, Houston. Tex. 77027, and 
United Gas Pipe Line Co. (United). 700 
Milam Street, Houston, Tex. 77002 
(Applicants), filed in Docket No. 
CP78-230 an application pursuant to 


section 7(c) of the Natural Gas Act for 
a certificate of public convenience and 
necessity authorizing the construction 
of interconnecting facilities and the 
exchange of natural gas between Ap¬ 
plicants, all as more fully set forth in 
the application on file with the Com¬ 
mission and open to public inspection. 

Applicants request authorization for 
exchanges of gas between them in ac¬ 
cordance with a letter agreement 
dated February 13. 1978, between the 
two parties. Applicants state that the 
deliveries would be made on a gas-for- 
gas or thermal equivalent basis, as 
may be agreed to by the parties with 
regard to each exchange undertaken 
thereunder, and that imbalances 
would be eliminated within sixty days. 

It is stated that the purpose of this 
exchange arrangement is to alleviate 
operating, supply or other problems 
which may arise from time to time on 
the pipeline system of one or the 
other of the Applicants, and that in 
order to achieve such purpose. Appli¬ 
cants recognize that under certain cir¬ 
cumstances it may be desirable to 
make susbstantial quantities of ex¬ 
change gas available, one to the other, 
at mutually-agreeable points. Such ex¬ 
change would thus help to assure or¬ 
derly maintenance or service and avoid 
curtailment or interruption of gas de¬ 
liveries to the consuming public. 

The existing points at which Appli¬ 
cants seek authorization to exchange 
gas are as follows: 

(a) The Garden City Plant of Exxon Co.. 
U.S.A. in St. Mary Parish, La., where both 
United and Columbia Gulf receive gas. 

(b) The Lirette Plant of Exxon In Terre¬ 
bonne Parish. La., where both Columbia 
Gulf and United Receive gas. 

(c) The Henry Plant of Texaco, Inc. near 
Erath, Vermilion Parish, La., where both 
United and Columbia Gulf have gas avail¬ 
able. 

(d) The Paradis Plant of Texaco in St. 
Charles Parish. La., where Columbia Gulf 
can deliver gas to United. 

(e) The Cameron Meadows gas processing 
plant of Mobil Oil Corp., Cameron Parish. 
La., where both United and Columbia Gulf 
receive gas. 

(f) The South Pecan Lake Plant of Amoco 
Production Co. in Cameron Parish. La., 
where both Columbia Gulf and United re¬ 
ceive gas. 

(g) The Acadia Plant of Continental Oil 
Co. in Acadia Parish, La., where both Co¬ 
lumbia Gulf and United receive gas. 

(h) The existing point in Block 335, East 
Cameron Area, offshore Louisiana, where 
United and Columbia Gulf’s affiliate. Co¬ 
lumbia Gas Transmission Co., both receive 
gas. 

(I) The terminus of Sea Robin Pipeline 
Co.’s pipeline near Erath, Vermilion Parish. 
La., where gas is delivered to Columbia 
Gulf. 

Applicants also seek authorization 
for the construction and operation of 
the following points of exchange: 

(I) Interconnection, including measure¬ 
ment facilities, to be constructed and oper¬ 
ated by Columbia Gulf, at its expense, be¬ 


tween the existing pipelines of United and 
of Columbia Gulf in section 36. Township 17 
South. Range 18 East, near Bayou Blue. La¬ 
fourche Parish. La. 

(21 Interconnection, including measure¬ 
ment facilities, to be constructed and oper¬ 
ated by United, at its expense, between the 
existing pipelines of Columbia Gulf and of 
United in Section 2. Township 4 North, 
Range 2 East, near Barron, Rapides Parish. 
La. 

It is stated that Applicants have in¬ 
stalled temporary interconnecting fa¬ 
cilities at Bayou Blue and Barron, and 
deliveries of gas by Columbia Gulf to 
United at Bayou Blue and redeliveries 
by United to Columbia Gulf at Barron 
were commenced on December 20, 
1977. pursuant to Section 157.22 of the 
Commission’s Regulations. Applicants 
request authorization herein to 
modify said interconnecting facilities 
and make them permanent. 

Applicants state that the Bayou 
Blue facilities are estimated to cost 
$176,590, and the Barron facilities, 
$219,176, which costs Applicants pro¬ 
pose to finance from current working 
funds on hand. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
April 14, 1978, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicants to 
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appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-8117 Filed 3-27-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. RP78-481 

EASTERN SHORE NATURAL GAS CO. 

Filing of Revised Tariff 

March 22, 1978. 

Take notice that Eastern Shore Nat¬ 
ural Gas Company (Eastern Shore) on 
February 1, 1978, as supplemented on 
March 3, 1978, tendered for filing its 
FERC Gas Tariff, Original Volume 
No. 1. The proposed Tariff would re¬ 
place Eastern Shore’s previously effec¬ 
tive Tariff and would provide for a 
change in Eastern Shore’s billing and 
operations from a volumetric basic to 
a dekatherm basis, according to the 
company. 

Copies of this filing have been 
mailed to each of Eastern Shore’s ju¬ 
risdictional customers and to interest¬ 
ed State Commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington. D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8 and 1.10). Ail such 
petitions or protests should be filed on 
or before April 5, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-8118 Filed 3-27-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-223) 

EL PASO NATURAL GAS CO. 

Application 

March 23, 1978. 

Take notice that on March 8, 1978, 
El Paso Natural Gas Co. (applicant), 
P.O. Box 1492, El Paso, Tex. 79978, 
filed in Docket No. CP78-223 an appli¬ 
cation pursuant to section 7(c) of the 
Natural Gas Act for a certificate of 
public convenience and necessity au¬ 
thorizing transportation and delivery 
of natural gas, on an exchange basis, 
to Michigan Wisconsin Pipe Line Co. 


(Mich Wis), all as more fully set forth 
in the application on file with the 
Commission and open to public inspec¬ 
tion. 

Application requests authorization 
to transport and deliver natural gas. 
on an exchange basis, to Mich Wis, 
from existing wells and balancing 
points and future wells and balancing 
points which may be attached to 
either party’s system in certain speci¬ 
fied areas of interest located in the 
States of Texas and Oklahoma. Appli¬ 
cant indicates that it and Mich Wis 
have, through various gas acquisition 
activities undertaken by each, ac¬ 
quired through direct purchase or by 
dedication of interests certain gas pro¬ 
duction located in Hemphill and 
Wheeler Counties, Tex., and Beckham, 
Dewey, and Roger Mills Counties, 
Okla. Applicant states that in order 
for it and Mich Wis to obtain natural 
gas production attributable to their re¬ 
spective dedicated interests in the area 
of interest, both applicant and Mich 
Wis would be required to install and 
operate gathering lines and associated 
facilities necessary to make their 
share of natural gas available to their 
respective pipeline systems resulting 
in a costly duplication of facilities. 

Applicant indicates that it and Mich 
Wis have entered into a gas exchange 
agreement dated January 27, 1978, 
wherein the parties have agreed to ex¬ 
change equivalent quantities of natu¬ 
ral gas on an Mcf for Mcf basis which 
are or may become available to each, 
within the area of interest, for a term 
of 5 years, and from year to year 
thereafter, subject to termination by 
either applicant or Mich Wis upon due 
notice to the other party. It is stated 
that the delivery and exchange au¬ 
thorization sought herein involves 
those quantities of natural gas which 
are being produced and will be pro¬ 
duced from the wells specifically iden¬ 
tified by said exchange agreement in 
which either or both parties own an 
interest. It is further stated that the 
receipt and gathering of natural gas 
would be accomplished by the party 
designated as the gathering party with 
respect to each well through utiliza¬ 
tion of existing and additional gather¬ 
ing system facilities as may be re¬ 
quired to facilitate production of wells 
located in the area of interest and cov¬ 
ered by the exchange agreement. In 
the event that volumes of natural gas 
received and gathered by each party 
are not equal, the exchange agreement 
provides for reasonably concurrent de¬ 
liveries of balancing gas on an Mcf for 
Mcf basis, at two existing points of in¬ 
terconnection between the pipeline 
systems of applicant and Mich Wis, 
such points being located in Roger 
Mills and Dewey Counties, Okla. 

Applicant also requests that the au¬ 
thorization sought herein, when 
issued, specifically permit the ex¬ 


change of natural gas from additional 
wells which may be attached to the re¬ 
spective gathering systems of each 
party as they become available to ap¬ 
plicant and Mich Wis in the area of in¬ 
terest. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
April 12. 1978. file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-8107 Filed 3-27-78; 8:45 am) 


[ 6740 - 02 ] 

GAS RESEARCH INSTITUTE 

(Docket No. RM77-14] 

Opinion No. 11, and Order Approving the Ini¬ 
tial Research, Development and Demonstra¬ 
tion Program of Gat Research Institute 

March 22, 1978. 

On October 1, 1977, pursuant to the 
provisions of the Department of 
Energy Organization Act (DOE Act), 
Public Law 95-91, 91 Stat. 565 (August 
4, 1977) and Executive Order No. 
12009, 42 Fed. Reg. 46267 (September 
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15. 1977), the Federal Power Commis¬ 
sion ceased to exist and its functions 
and regulatory responsibilities were 
transferred to the Secretary of Energy 
and the Federal Energy Regulatory 
Commission (FERC) which, as an in¬ 
dependent commission within the De¬ 
partment of Energy, was activated on 
October 1. 1977. 

The “savings provisions*' of section 
705(b) of the DOE Act provide that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceedings as 
if the DOE Act had not been enacted. 
All such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func¬ 
tions which are the subject of this pro¬ 
ceeding were specifically transferred 
to the FERC by section 402(aXl) or 
402(a)(2) of the DOE Act. 

The joint regulation adopted on Oc¬ 
tober 1. 1977, by the Secretary and the 
FERC entitled “Transfer of Proceed¬ 
ings to the Secretary of Energy and 

the FERC/' 10 CFR-provided that 

this proceeding would be co ntinued 
before the FERC. The FERC takes 
action in this proceeding in accordance 
with the above mentioned authorities. 

Summary 

Today, the Federal Energy Regula¬ 
tory Commission is* authorizing Gas 
Research Institute (GRI) to undertake 
a program of research, development 
and demonstration (RD&D) with the 
objective of ameliorating the pervasive 
and increasingly severe shortage of 
natural gas, improving the economics 
and operation of the gas industry and 
developing improved conservation 
technology. Specifically, we are ap¬ 
proving GRI’s first five-year RD&D 
plan and first-year RD&D program, 
authorizing first-year funding and al¬ 
lowing the funding payments to be col¬ 
lected in advance and to “flow" up the 
pipelines from consumers of natural 
gas. 

Our action today is best understood 
by reviewing the history of the Feder¬ 
al Power Commission's RD&D policy 
and the GRI concept. 

Background 

The excess of the current demand 
for natural gas over the current 
supply became apparent in the latter 
part of the 1960‘s and increased pro¬ 
gressively though the 1970*s. The cur¬ 
rent supply is becoming increasingly 
more difficult and expensive to en¬ 
large. As the demand-supply imbal¬ 
ance developed the Federal Power 
Commission took a number of actions 
with a view toward reducing or at least 
curbing the demand, and augmenting 
the supply. Some of those actions were 


intended to produce near term bene¬ 
fits, while others looked further 
toward the future. 

Among the latter, the Federal Power 
Commission, in Order No. 408 Issued 
August 26, 1970, modified its Uniform 
System of Accounts under the Natural 
Gas Act with a view toward encourag¬ 
ing the expansion of research and de¬ 
velopment expenditures. Specifically, 
the Commission established Account 
No. 188 entitled “Research and Devel¬ 
opment Expenditures", and allowed 
amortization of large, significant and 
non-recurring research and develop¬ 
ment expenditures over a maximum 
period of five years, together with rate 
base treatment of the unamortized 
balances. Also, the Commission, in 
Order No. 483 issued April 30. 1973, ex¬ 
panded the definition of the term “Re¬ 
search and Development" for account¬ 
ing purposes, provided for advance ap¬ 
proval of rate base treatment for re¬ 
search and development expenditures 
in. certain cases, and authorized the 
filing of research and development 
cost adjustment provisions to allow 
natural gas pipeline companies to flow 
through in their rates changes in their 
research and development expendi¬ 
tures. 

On June 17. 1976, the Commission 
issued a Notice of Proposed Rulemak¬ 
ing in Docket No. RM76-17 in which it 
proposed further changes to its Uni¬ 
form System of Accounts “to provide 
additional procedures and guidelines 
whereby requests for advance assur¬ 
ance of rate treatment for research 
and development (R&D) expenditures 
may be used by jurisdictional compa¬ 
nies to insure the support of well- 
planned and comprehensive R&D pro¬ 
grams." Throughout the notice the 
Commission encouraged jurisdictional 
companies to support research and de¬ 
velopment organizations which, in 
turn, would be broadly supported by 
energy industry sectors, such as the 
natural gas industry. The Commission 
said: 

’TWle have not yet seen the level of con¬ 
centrated and coordinated effort by the nat¬ 
ural gas Industry that the public interest re¬ 
quires to significantly advance the state of 
technology to relieve the severe curtailment 
of service now being experienced by inter¬ 
state natural gas pipelines. In addition, our 
staff has expressed to us the difficulty of re¬ 
viewing research projects individually to 
test their reasonableness. Individual re¬ 
search and development projects often 
cannot be justified separately but only as 
components of complete and complex re¬ 
search programs, which programs have ob¬ 
jectives that serve consumer or public inter¬ 
ests. " (Emphasis added.) 


‘This proposed rulemaking is intended 
specifically to stimulate R&D effort by Ju¬ 
risdictional companies by clarifying the 
Commission’s review and accounting proce¬ 
dures and by providing an opportunity for 
simplifying proceedings before the Commis¬ 


sion by allowing advance approval of the 
R&D program of organizations which derive 
financial support from Jurisdictional com¬ 
panies. The rulemaking would: (1) establish 
sound and comprehensive planning of re¬ 
search programs as the preferred test for 
granting advance approval of R&D expendi¬ 
tures, (2) recognize participation in full- 
scale demonstration facilities, under certain 
conditions, as a Justifiable R&D expendi¬ 
ture and (3) assure FPC review and decision 
at an early planning phase of R&D program 
development whenever advance approval is 
requested.’’ (Emphasis added.) 

The Federal Power Commission Indi¬ 
cated that there are two methods for 
testing the reasonableness of research 
and development projects: 

“The first method is to examine the tech¬ 
nical structure of each project to determine 
whether it meets a definition of research 
and development and has a reasonable 
chance of benefiting ratepayers. This proce¬ 
dure, however, substitutes the technical and 
research Judgment of a limited number of 
FPC staff for that of other technical and re¬ 
search personnel and can cause long, costly 
delays In reviewing many of the projects. 

“The second method is to establish a set 
of criteria based on the planning process 
itself. In this approach, an Individual R&D 
expenditure would be reasonable if it sup¬ 
ported a comprehensive and integrated 
energy R&D program meeting the needs of 
the company and/or the industry to serve 
ratepayers and the general public. This 
second method is proposed In this rulemak¬ 
ing.” 

Furthermore, the Federal Power 
Commission Indicated that commercial 
scale demonstration projects, as distin¬ 
guished from laboratory scale and 
pilot projects, must be regarded as a 
vital part of the national research and 
development program, stating, 

“tWle express a strong preference for ar¬ 
rangements in which high-risk demonstra¬ 
tion projects are conducted by R&D organi¬ 
zations jointly supported by Jurisdictional 
companies having a large number of rate¬ 
payers.” 

After receiving and considering the 
comments in Docket No. RM76-17. the 
Commission, in Order No. 566 issued 
June 3, 1977, clarified certain aspects 
of its proposal and adopted it with cer¬ 
tain modifications. Among other mat¬ 
ters. the Commission modified the 
definition of the term “Research and 
Development** in certain respects and. 
in keeping with current practices, 
changed the term itself to “Research, 
Development, and Demonstration" 
(RD&D). 1 Furthermore, the Commis¬ 
sion adopted a set of criteria or guide¬ 
lines for testing the adequacy of a pro¬ 
posed RD&D plan, as follows: 

“1. Evidence that the RD&D objectives of 
the company or research established. 

“2. Evidence that the plan evolves from 
these RD&D objectives and adequately uti- 


‘The complete term “research and devel¬ 
opment” is used in this order in contexts 
prior to June 3, 1977, and the acronym 
“RD&D” is used in contexts on and after 
that date. Certain quotations, however, con¬ 
tain the old acronym, “R&D”. 
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lizes the viewpoints of scientific, engineer¬ 
ing. industry, economic, consumers and en¬ 
vironmental interests. 

“3. Evidence that an effective mechanism 
exists and is used for coordinating this re¬ 
search and development plan with other rel¬ 
evant efforts of national scope. 

*‘4. Evidence that the project or program 
is well conceived and has a reasonable 
chance of benefit ting the ratepayer in a rea¬ 
sonable period ot time, having due regard to 
the basic, exploratory or applied nature of 
each submitted RD&D project. 

“5. Evidence that whatever achievements 
may result, including the knowledge gained 
or technology developed from the RD&D 
effort, if any. will accrue to the benefit of 
the sponsoring jurisdictional company(s) 
and its/their customers." 

Under Part 154 of the Commission's 
Regulations Under the Natural Gas 
Act, 2 as modified by Order No. 566, an 
"RD&D organization" as defined 
therein would annually submit a five- 
year program plan at least 180 days 
prior to the commencement of the 
five-year period of the plan. And the 
Commission, within 90 days of filing, 
would state its decision with respect to 
acceptance, partial acceptance or re¬ 
jection of the plan, or would set a date 
certain by which a final decision will 
be made, or would set the matter for 
hearing. Furthermore, approval of a 
five-year plan would constitute ap¬ 
proval for rate treatment of all pro¬ 
jects identified as starting during the 
first year of the approved plan. But in¬ 
dividual jurisdictional companies 
would file as rate changes their own 
RD&D adjustment provisions (meet¬ 
ing the requirements of 
§ 154.38(d)(5)(v)> to collect in advance 
and flow through changes in their ex¬ 
penditures for research, development 
and demonstration. Moreover, each 
five-year plan is subject to review and 
modification on an annual basis in 
light of new information and new de¬ 
velopments. 

Gas Research Institute 

In 1973, the American Gas Associ¬ 
ation (AGA) 3 published a report enti¬ 
tled "Gas Industry Research Plan 
1974-2000", which defined the need to 
expand the gas industry’s research 
and development activities. Reacting 
to the Federal Power Commission’s 
challenge in its Notice of Proposed 
Rulemaking in Docket No. RM76-17 
Issued June 17, 1976, the Board of Di¬ 
rectors of AGA, on June 20, 1976, ap¬ 
proved the formation of Gas Research 


2 The Commission’s Regulations Under the 
Natural Gas Act are referred to herein, 
simply, as the Commission’s Regulations. 
They are found at 18 CFR. 

•AGA is a non-profit Delaware corpora¬ 
tion which is the national trade association 
for approximately 300 member companies 

which provide natural gas transmission and 

distribution services to 160 million consum¬ 
ers in all 50 states, accounting for approxi¬ 

mately 85 percent of the nation’s natural 

gas utility sales. 


Institute. And on June 30, 1976, the 
Board of Directors of the Interstate 
Natural Gas Association of America 
(INGAA) 4 endorsed the GRI concept. 

GRI was incorporated in Illinois on 
July 8, 1976, under the General Not 
For Profit Corporation Act. Its Arti¬ 
cles of Incorporation state that it is or¬ 
ganized— 

"exclusively for scientific and educational 
purposes, including but not limited to the 
organization, financing, management and 
conduct of programs of applied and basic re¬ 
search and development, either solely or 
jointly with agencies of Federal, state and 
local government, industry, and other scien¬ 
tific and educational organizations in the 
general areas of production, transmission, 
storage, distribution, utilization and conser¬ 
vation of natural and manufactured gases 
and related products, and in the analysis, 
demonstration and dissemination of results 
derived from such research and develop¬ 
ment programs, in order to assist all seg¬ 
ments of the gas industry in meeting the 
critical demands for energy and raw materi¬ 
als of the United States by providing ade¬ 
quate, reliable safe, economical, and envi¬ 
ronmentally acceptable gas service to the 
benefit of the public" 

Its By-laws add, 

"It shall not be the intent of GRI to engage 
in or participate in the business of produc¬ 
tion, transmission of distribution of natural 
gas, petroleum, electric power, or other 
sources of energy within the meaning of any 
federal, state or local laws regulating the 
business of public utilities and their affili¬ 
ates." 

GRI does not propose to engage di¬ 
rectly in research, development and 
demonstration activities. Instead, it is 
to be a planning and managing organi¬ 
zation which will engage in such ac¬ 
tivities through RD&D project con¬ 
tracts with laboratories, universities 
and others. RD&D policy guidance is 
to be provided by an Advisory Council 
of 15 to 25 members, who, as a group, 
are to represent consumer, regulatory, 
scientific, engineering, economic, envi¬ 
ronmental, industry and labor inter¬ 
ests. RD&D technical guidance is to 
be provided by an Industrial Technical 
Advisory Committee of another 15 to 
25 members with technical knowledge 
of the gas service industry and its re¬ 
search and development requirements. 
And coordination with publicly and 
privately funded RD&D programs of 
government and non government orga¬ 
nizations is to be carried out through a 
Research Coordination Panel of still 
another 15 to 25 members outside the 
gas industry who are qualified in other 
areas of energy technology. 

Membership in GRI is open to any 
organization which provides fuel gas 
service in the United States under tar¬ 
iffs or rates regulated by federal, state 
or local gevemment agencies, and 


♦INGAA is a non-profit national trade as¬ 
sociation for substantially aU of the major 
pipeline companies which are subject to the 
Commission’s jurisdiction. 


which is an interstate pipeline compa¬ 
ny (Interstate Pipeline Company 
Member Class), investor-owned distri¬ 
bution company or intrastate pipeline 
company (Distribution Company 
Member Class) 5 * or municipal or other 
government of publicly owned distri¬ 
bution system (Municipal Utility 
Member Class).* As of March 17, 1977, 
GRI had 83 charter members of which 
23 were in the Interstate Pipeline 
Company Member Class, 58 in the Dis¬ 
tribution Company Member Class and 
2 in the Municipal Utility Member 
Class. 

GRI is governed by a board of 25 di¬ 
rectors of which one is its President 
(who is elected by at least 16 of the 24 
elected directors), twelve are elected 
by the Interstate Pipeline Company 
Member Class, ten are elected by the 
Distribution Company Member Class 
and two are elected by the Municipal 
Utility Member Class, in all cases for 
staggered three-year terms. 7 The 
Board of Directors is specifically re¬ 
quired to give its formal approval 
before any research and development 
program, or any integral part thereof, 
is undertaken, prosecuted, amended or 
terminated. And any individual re¬ 
search and development project in 
which GRI participates involving a 
total expenditure by GRI in excess of 
$50,000,000 shall require the approval 
of a two-thirds vote of the directors. 

GRI obtained initial membership 
payments of $10,000 from investor- 
owned and $5,000 from publicly owned 
companies with annual gas revenues 


•Additionally, other organizations in the 
United States and Canada which are in the 
fuel gas industry may become members (in 
the Distribution Company Member Class) 
with the approval of a two-thirds vote of 
the directors. 

•Furthermore, any Individual, corpora¬ 
tion, firm, government agency, or other 
legal entity, except an organization which is 
eligible for one of the member classes, may 
become an associate member without voting 
rights. 

T Voting on all other matters is also by 
membership class, and each membership 
class if required to cast a block vote deter¬ 
mined by the majority of the votes cast 
within the particular class. Furthermore, an 
action requires the affirmative vote of 14 of 
the 24 class votes, which means (1) that no 
action can be taken without the approval of 
a majority of the Interstate Pipeline Co. 
Member Class, and (2) that no action can be 
taken by that class alone. Voting within the 
Distribution Co. Member Class and the Mu¬ 
nicipal Utility Class is on the basis of one 
vote for each $1,000 (or major fraction of 
$1,000) which was paid to GRI (1) by the 
Distribution Company Member or the Mu¬ 
nicipal Utility Member and (2) by an Inter¬ 
state Pipeline Co. on gas sales to and trans¬ 
portation services for the Distribution Co. 
Member or the Municipal Utility Member, 
during the preceding fiscal year. According¬ 
ly, larger systems have greater relative 
voting power. 
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exceeding $50,000,000. and $2,000 from 
smaller utilities. However, research 
and development funding payments 
are to be fixed by a funding formula 
adopted by a two-thirds vote of the di¬ 
rectors and based upon the gas sales 
and transportation services of each 
member. 1 

On December 17, 1976, GRI’s Board 
of Directors adopted a Funding For¬ 
mula under which it is intended that 
research and development costs be 
borne in a reasonably uniform manner 
throughout the nation, under which 
•‘only one increment of cost will be 
borne by each element of the gas 
stream on its way from well to burner 
tip”, and under which 

“The long-term financial intigrity of the 
research endeavor of GRI can only be 
achieved through the continuous funding 
support of the vast majority of the industry, 
coupled with continued satisfaction of inter¬ 
ested regulatory agencies and consumers.” 
(Emphasis added.) 

payments under the Funding Formula 
are determined by applying a mone¬ 
tary unit (called an R&D Funding 
Unit 9 to specified gas sales and trans¬ 
portation services (called Program 
Funding Services) of each Member. In 
the case of Interstate Pipeline Co. 
Members, the Program Funding Ser¬ 
vices consist of all sales or deliveries of 
transported gas to distribution utili¬ 
ties, non-Member interstate pipelines 
and ultimate consumers. Sendees of 
Distribution Co. and Municipal Utility 
Members are classified as Program 
Funding Services as to each Member 
who receives more than 10 percent of 
its gas supply from sources other than 
Interstate Pipeline Co. Members and 
other Members, 10 and are not so classi¬ 
fied as to each Member who receives 
10 percent or less of its gas supply 
from such sources. 

Under the Funding Formula, a 
Funding Requirement for a future 
period (the Funding Period) is to be 


•Nonetheless, members may decline to 
make funding payments unless and until (1) 
in the case of regulated sales and service, 
the appropriate regulatory authorities au¬ 
thorize them to flow through the payments 
in their tariffs, and such amounts are in 
fact flowed through, and (2) in the case of 
unregulated sales and service, the particular 
customers agree to pay additional amounts 
which are sufficient to defray such pay¬ 
ments. and such amounts are in fact collect¬ 
ed. 

•Presumably, this will be changed to 
RD&D Funding Unit consistent the change 
in terminology adopted by the Commission 
on June 3. 1977. 

"Provision is made for certain adjust¬ 
ments in situations in which less than all of 
the gas supply is obtained from the speci¬ 
fied sources and a Member has some pro¬ 
duction of its own. 


determined by calculating the gross 
cost of the R&D Program for that 
Funding Period and deducting the es¬ 
timated receipts from all other 
sources. After certain adjustments, in¬ 
cluding a possible contingency 
allowance, the annualized Funding Re¬ 
quirement is to be divided by the ag¬ 
gregate volume of Program Funding 
Services of all Members for a Test 
Year (Test Year Funding Services) to 
derive a General R&D Funding Unit 
which is applicable to all Members. 
However, in the case of Distribution 
Co. Members and Municipal Utility 
Members which obtain part of their 
supplies from other Members and part 
from non-Members and their own pro¬ 
duction, the General R&D Funding 
Unit is to be pro-rated in the form of 
Individual R&D Funding Units. 

The GRI Application 

On November 16, 1976, GRI’s Board 
of Directors adopted its First Five- 
year R&D Plan and 1977 R&D Pro¬ 
gram, portions of which represent an 
assumption of certain ongoing AGA 
research and development programs, 
and the balance of which consists of 
new projects representing the initial 
expansion of research and develop¬ 
ment activities. On March 22, 1977, at 
which time the Notice of Proposed Ru¬ 
lemaking in Docket No. RM76-17 was 
still pending, GRI filed an application 
pursuant to sections 4, 8, 15 and 16 of 
the Natural Gas Act (15 U.S.C. §§717c 
g, n and o) n and §1.5 of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR §1.5) requesting an order to 
the effect. 

“That payments to be made to GRI by Ju¬ 
risdictional companies who are its Members 
for funding its R&D Programs are reason¬ 
able and proper costs of operation; and that 
such jurisdictional companies may file and 


"Section 4 provides, In substance, that all 
rates and charges of “natural-gas compa¬ 
nies” In connection with the transportation 
or sale of natural gas subject to the Com¬ 
mission's jurisdiction shall be just and rea¬ 
sonable; that “natural-gas companies” shall 
file their schedules of rates and charges for 
such jurisdictional activities with the Com¬ 
mission; and that the Commission may sus¬ 
pend new schedules and enter upon hear¬ 
ings concerning the lawfulness of such rates 
and charges. Section 8 authorizes the Com¬ 
mission to prescribe systems of accounts for 
“natural-gas companies”, which must con¬ 
form to such systems; and authorizes the 
Commission to examine the records of “nat¬ 
ural-gas companies'* and any person who 
controls a "natural-gas company.” Section 
15 authorizes the Commission to conduct 
hearings, and Section 16 gives the Commis¬ 
sion power to perform any and all acts, and 
to prescribe. Issue, make, amend, and re¬ 
scind such orders, rules, and regulations as 
it may find necessary or appropriate to 
carry out the provisions of the Natural Gas 
Act. 


place in effect research and development 
rate adjustments for the purpose of flowing 
through such payments on a final and non- 
ref undable basis.” 

GRI states in.its application that is 
expects to become the principal orga¬ 
nization for cooperative research and 
development in the gas service indus¬ 
try, and it expects most of the major 
gas pipeline and utility systems, inves¬ 
tor-owned and publicly owned, to 
become its members. It asserts, in this 
connection, that it is essential that 
both its program and the funding pay¬ 
ments of its members receive advance 
approval by the Commission since the 
assurance of funding is vital to the 
continuity of its personnel and the im¬ 
plementation of its program: 

“The woj*k can go forward only If there is 
complete understanding that the approved 
projects themselves and the funding pay¬ 
ments therefor will not be made an issue in 
subsequent, ex post facto, rate proceedings 
involving individual Members.” 

GRI’s First Five-year R&D Plan and 
1977 R&D Program is described in 
great detail in Exhibit 1 to its applica¬ 
tion, which is summarized briefly as 
covering the following areas: 

1. Supply—Includes problems of ob¬ 
taining natural gas from unconven¬ 
tional sources, such as tight sands, 
shale beds, coal seams and geopres- 
sured zones; hazards of handling large 
volumes of liquefied natural gas and 
safety measures; production of substi¬ 
tute natural gas from coal, oil shale 
and peat, and biomass (biological or¬ 
ganisms) and wastes; and production 
of hydrogen (a non-fossil gaseous fuel) 
from nuclear and solar sources. 

2. Supply Economic and System 
Analysis— Includes methods of analy¬ 
sis of quantities and costs of conven¬ 
tional and unconventional gas supplies 
for the purpose of assessing alterna¬ 
tives, dropping unacceptable options 
and optimizing the mix of energy at 
the lowest price within the frame work 
of national priorities and goals. 

3. Operations— Includes improve¬ 
ments in the processes and tools uti¬ 
lized in the transmission and distribu¬ 
tion of natural gas. 

4. Conservation— Includes improve¬ 
ments in residential, commercial and 
industrial gas appliances (such as fur¬ 
naces and heat pumps), covering mat¬ 
ters such as efficiency, heat recovery 
and insulation; environmental control 
and solar augmentation of current ap¬ 
plications. 

5. Basic Research— Includes basic 
knowledge which is needed, principal¬ 
ly in the areas of supply and conserva¬ 
tion, for long term benefits, and covers 
a number of university grants. 

6. Planning and Administration— In¬ 
cludes the overhead casts for planning 
and administering GRI s research and 
development activities. 

GRI’s first year (1977) budget is 
summarized as follows: 
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[Thousands omitted] 


Funding sources 


ORI Government Industry Total 


Supply_ $16,891 $35,108 $770 $52,568 

Supply economics, etc...*-._ 1,250 1,150 0 2,400 

Operations. 2,564 0 74 2.656 

Conservation.... 6,437 12.633 1.750 20.820 

Basic research........... 1.260 1.200 0 2,460 

Planning and administration.1,850 0 0 1,850 


Total program____ 30.072 50.091 2,594 82.757 


Of the $30,072,000 to be funded by 
GRI, $20,598,000 ,a represents the bud¬ 
geted cost of ongoing AGA programs 
to be financed through existing means 
and is not submitted for our approval. 
The balance of $9,474,000 consists of 
new projects to be commenced in the 


first year of GRI’s operation (1977), 
with a relatively large amount devoted 
to planning and administration in the 
first year. The projects and funding 
are submitted for our approval, as fol¬ 
lows: 


of the filing of GRI’s application. Peti¬ 
tions to intervene were filed by AGA, 
INGAA and by or on behalf of 86 com¬ 
panies and other entities which ex¬ 
pressed their support for the applica¬ 
tion. and by seven other companies 
which expressed neither support nor 
opposition. Additionally, notices of in¬ 
tervention were filed by the regulatory 
commissions of four states and the 
District of Columbia. Only one peti¬ 
tion to intervene expressed opposition 
to and protested the application, and 
that was filed purportedly on behalf 
of 123 municipal distribution systems 
(the Municipal Groups) 14 served by 
seven jurisdictional pipeline compa¬ 
nies which are members of GRI. An 
answer to that petition and protest 
was filed by GRI. 

The Public Service Commission of 
the State of New York (New York), on 
July 13, 1977, filed comments in sup¬ 
port of GRI's application, stating. 


[Thousands omitted] 


Funding sources 


Ongoing New projects Total GRI 
AGA 


Supply 



$13,681 

0 

$3,010 

1,250 

0 

3,405 

$16,691 

Supply economics, etc. 



1.250 

2,584 

6.437 

Operations... 

Conservation. 

-- 

--- 

2.584 

3,032 

Basie research__ 



590 

670 

1.260 

Planning and administration.. .. .. 

— 

711 

1,139 

1.850 

Total__ 



20.598 

9.474 

30.072 




Looking forward, GRI’s five-year 
budget and its funding sources are 
projected as follows: 

[Thousands omitted] 

Year 


ORI 

Govennent 

Industry 

Total 

1977... 


$30,072 

44,990 

62.995 

81.675 

93.370 

$50,091 

73.830 

103.310 

124.600 

143.075 

$2,594 

3.600 

6.200 

11.400 

11.600 

$82,757 

122.420 

172.565 

217.675 

248.045 

1978. 


1979. 


1980 .. ____ 


1981_* 

— 

Total. 


3.13.102 

494.908 

35.394 

643,402 




On March 15. 1977, GRI’s Board of 
Directors fixed its Funding Require¬ 
ment for the 12 months beginning 
July 1, 1977, at $9,500,000 (providing a 
small contingency allowance); fixed its 
Test Year Funding Services at 8.22 Tcf 
(adjusting the 1975 Program Funding 
Services of its Members downward by 
15 percent to reflect reductions in sup¬ 
plies); and thereby determined its 
General R. & D. Funding Unit to be 
1.16 mills per Mcf, which the Board 


l# GRI’s figure of $20,608,000 in the text 
of its application appears to be in error. 


rounded to and fixed at 1.2 mills per 
Mcf. 13 

The Proceeding 

On May 24, 1977, the Commission 
issued and caused publication of notice 

u The Impact upon a household consum¬ 
ing 125 Mcf per year would be $.15 per year. 
By way of comparison, a typical 5 percent 
retail sales tax upon the same gas at rates in 
effect in the Washington metropolitan area 
in 1977 would have been approximately 
$14.75 for the year. GRI contemplates an 
increase to about $.01 per Mcf for its fifth 
year of operations, or $1.25 for the house¬ 
hold. and higher thereafter. 


“We also concur in the basic concept 
under which individual pipelines and dis¬ 
tributors, hopefully joined in time by other 
elements of the industry including produc¬ 
ers, large industrial users and equipment 
manufacturers, will make annual contribu¬ 
tions to finance the R&D program spon¬ 
sored by GRI, and the various regulatory 
bodies having rate Jurisdiction over such en¬ 
titles will take steps to ensure that the costs 
of approved efforts will be flowed through, 
on an appropriate basis, to the ultimate gas 
consumers who stand to benefit thereby.” 

New York expressed a need for fur¬ 
ther consideration in the following 
areas: (1) If the Federal Power Com¬ 
mission or its successor is to assume 
overall responsibility for ensuring that 
ongoing plans are sound as to total ex¬ 
penditures and allocations among al¬ 
ternatives, as appears to be the case, 
the material contained in the applica¬ 
tion, without additional back-up mate¬ 
rial, would not appear to be adequate. 
(2) The goal of achieving a nationwide 
funding base appears to be handi¬ 
capped by GRI’s failure to secure 
membership from the intrastate pipe¬ 
lines and distributors in producing 
states; and certain areas of unfairness 
appear to arise from the By-law provi¬ 
sion which permits members to refrain 


“By letter dated August 8, 1977, the Mu¬ 
nicipal Groups’ counsel advised the Com¬ 
mission that Richmond, Va.. should not be 
included on the list of communities compris¬ 
ing the Municipal Groups. And by the letter 
dated August 26. 1977, Gadsden, Ala., ad¬ 
vised that it has no distribution system and 
had not given its consent to be included on 
the list. 
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from making funding contributions 
unless and until they can pass their 
contributions on to their customers, 
and from the efforts to avoid double¬ 
counting of Program Funding Ser¬ 
vices. (3) GRI’s efforts to avoid dupli¬ 
cation in its volumetric allocation of 
its members’ funding responsibilities 
do not appear to have been coordinat¬ 
ed with the mechanics of the various 
pipelines’ RAD adjustment clauses. 

GRI responded on July 25, 1977, ad¬ 
vising that it would work cooperatively 
toward a resolution of the matters 
raised by New York. With respect to 
the extent of supporting materials, 
GRI indicated that it was transmitting 
to New York a copy of its First Five- 
Year RAD Plan and 1977 RAD Pro¬ 
gram on the assumption that New 
York had not seen it. As to the Fund¬ 
ing Formula, GRI acknowledged that 
intrastate utility and direct Industrial 
sales were not included in the first 
year funding base, stating that the 
only feasible course appeared to be to 
start with the large block of interstate 
jurisdictional sales in view of the time 
needed to obtain data on such intra¬ 
state and direct sales and the public 
need for getting GRI under way. GRI 
also explained that in the interest of 
commencing operations it proceeded 
on the basis of the interstate market 
alone, and that it had since secured 
the membership of three intrastate 
pipelines. The relatively low contribu¬ 
tions of United Gas Pipe Line Co. and 
Panhandle Eastern Pipeline Co. result 
from their large direct industrial mar¬ 
kets, GRI said, and hopefully would be 
rectified as GRI secures direct indus¬ 
trial participation. 

With respect to RDAD adjustment 
provisions. GRI indicated that once 
Commission approval is obtained 
herein, each jurisdictional company 
would have to file new or supplemen¬ 
tary adjustment provisions which are 
applicable only to those services to 
which the Funding Formula applies 
which, in this instance, are limited to 
sales for resale to distribution utilities. 
But, GRI added, “each pipeline com¬ 
pany would be also free to have a con¬ 
current tracking provision, covering its 
*in house* research and development 
activities, applicable to all its jurisdic¬ 
tional sales.” 

On July 25, 1977, GRI tendered a re¬ 
quest for an informal conference to at¬ 
tempt to resolve the issues which had 
been raised. And the Commission, by 
order issued July 29, 1977, granted 
substantially all 15 of the petitions to. 
intervene which had been filed by that 
time, fixed August 17, 1977, as the 
date for convening a conference, and 
deferred further procedures. 

The People of the State of Califor¬ 
nia and the Public Utilities Commis- 


“Apparently some of the petitions were 
overlooked and wiU be granted herein. 


sion of the State of California (Cali¬ 
fornia), on August 15, 1977, filed com¬ 
ments in support of GRI’s application, 
but with certain reservations. Califor¬ 
nia said that while it supports the pro¬ 
grammatic approach of Order No. 566 
and as proposed by GRI, 

“California does not believe that this pro- 
gramatic approach relieves either the Fed¬ 
eral Power Commission, its successor 
agency, or state regulatory authorities of 
the duty (1) to review carefully each RAD 
project proposed for Inclusion in an RAD 
program and (2) to exclude from such pro¬ 
gram any projects determined to constitute 
improper objects of RAD financing by natu¬ 
ral gas companies. 


"... It is essential that the Commission, 
while approving the structure and mecha¬ 
nism created for GRI, retain its authority to 
disapprove specific projects Included in 
GRI's proposed program. 


“.. . [Tlhe Commission bears the respon¬ 
sibility to assure that the rates charged by 
jurisdictional companies reflect only costs 
reasonably related to the provision of natu¬ 
ral gas to their customers. The Commission 
cannot delegate that responsibility to an as¬ 
sociation of regulated companies ... 

“This determination of the propriety of a 
project for RAD funding does not require 
the minute evaluation of project details .. . 
[Sluch a determination can satisfactorily be 
based upon the brief project descriptions 
provided in GRI s Exhibit 1, entitled First 
Five-Year RAD Plan and 1977 RAD Pro¬ 
gram. This sort of review would preserve 
the efficiency of the pragmatic approach to 
RAD funding, respect the technical exper¬ 
tise of GRI’s research staff and advisers, 
and yet meet the Commission's responsibil¬ 
ity for assuring that RAD costs are reason¬ 
ably related to the service needs of the gas¬ 
consuming public. The same sort of review 
would likewise satisfy the regulatory re¬ 
sponsibilities of state commissions with re¬ 
spect to the GRI-related RAD costs to be 
borne by companies under their jurisdic¬ 
tion.” 

Additionally, California was opposed 
to twelve of GRI’s projects involving 
$830,000 (8.8 percent) of its 1977 
budget as being Improper for RDAD 
financing. According to California, 
four projects for developing gas-fired 
heat pumps, two projects for develop¬ 
ing low-yield integrated fuel cell sys¬ 
tems and a project to investigate heat 
recovery devices would tend to develop 
and promote new uses of gas; and a 
project to develop more-efficient gas- 
fired commercial ovens and another to 
improve utilization efficiency, safety, 
performance and convenience of gas 
appliances would tend to protect gas 
markets against competition from 
electric power. All of the foregoing 
projects except the two fuel cell pro¬ 
jects, California added, plus three 
other projects, should not be financed 
by gas consumers, but by current and 
prospective manufacturers who would 
pass the costs to the purchasers of the 


appliances. And California asserted 
that the General RAD Funding Unit 
should be reduced from 1.2 mills per 
Mcf to 1.1 mills to reflect the elimina¬ 
tion of the twelve projects. 

California added that It opposes 
RDAD funding for demonstration pro¬ 
jects, and that its support for GRI’s 
application is premised upon assur¬ 
ance given it by GRI that no demon¬ 
stration projects are included in GRI’s 
program and, further, that GRI will 
not carry its development work 
beyond the pilot plant stage. Califor¬ 
nia suggested that GRI’s funding 
units be expressed in terms of heat 
values (such atf decatherms), instead of 
volumes, to accomodate possible 
future gas supplies of low heating 
values. And referring to New York’s 
comments and GRI’s response, Cali¬ 
fornia proposed that the Commission 
attach a condition to its approval to 
the effect that future approvals “will 
be conditioned upon a showing by 
GRI that it has made substantial pro¬ 
gress toward including all major gas 
companies, intrastate, among its mem¬ 
bers. and toward fairly distributing its 
costs among direct industrial custom¬ 
ers and other gas customers.** 

A conference was convened on 
August 17. 1977. And by notice issued 
September 7, 1977, the conference was 
reconvened on September 14, 1977, 
and concluded on the following day. 

On September 30, 1977, GRI filed a 
motion for approval of its application 
upon the terms and conditions of a 
Stipulation and Agreement which was 
appended thereto. GRI indicated that 
the Stipulation and Agreement em¬ 
bodies the understandings reached 
during the conference sessions, and 
that all of the active parties, with the 
exception of the Municipal Groups, 
either support or offer no objection to 
it. GRI said that it was submitting the 
Stipulation and Agreement as a vehi¬ 
cle for expediting consideration and 
disposition of its application, and 
asked the Commission to issue notice 
of its filing and fix dates for initial 
and reply comments. And citing Shell 
Oil Co. v. Federal Power Commission, 
520 F. 2d 1061 (CA5, 1975). cert, denied 
sub nom California Co. v. Federal 
Power Commission, 426 U.S. 941 
(1976), and The Second National Natu¬ 
ral Gas Rate Cases, Nos. 76-2000 et al. 
(CADC, 1977), GRI added that the 
procedure would permit consideration 
and approval without a formal hear¬ 
ing. 

As revised on October 3. 1977, the 
Stipulation and Agreement provides in 
substance: 

1. GRI will use its best efforts, con¬ 
tinually, to achieve manufacturer co¬ 
funding where feasible. 

2. GRI’s achievement of significant 
levels of feasible manufacturer co¬ 
funding may be considered by the 
Commission in deciding future GRI 
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applications, and the Commission’s ap¬ 
proval of the pending application may 
be so conditioned. 

3. GRI will use its best efforts to ne¬ 
gotiate all co-funding arrangements in 
a manner which is calculated to pre¬ 
serve proportionate shares of propri¬ 
etary rights in all discoveries. 

4. GRI will make its results available 
to the public through publications and 
licenses at reasonable royalties in ac¬ 
cordance with Internal Revenue Ser¬ 
vice regulations, and will also credit 
against future budgets any revenues 
from licenses and sales of technology, 
assets and products. 

5. GRI will avoid conflicts of interest 
between members of its Board of Di¬ 
rectors and co-funding manufacturers. 

6. GRI will hold to $9,500,000 the 
total expenditures for its program to 
be approved herein, and will keep indi¬ 
vidual program expenditures within 
the greater of 10 percent of the bud¬ 
geted amounts, or $25,000. 

7. GRI will apply any excess rev¬ 
enues of one fiscal year, together with 
interest, to a reduction of funding pay¬ 
ments for the following fiscal year. 

8. In future applications GRI will 
assign priorities to projects and will 
use such assignments as guides for al¬ 
locating funds; “An objective of future 
programming and funding shall be to 
move high priority new technology 
into use for the benefit of pipeline gas 
ratepayers in the shortest practical 
time.” 

9. Cost and benefit analyses will be 
prepared and considered in assigning 
priorities to projects, and will be sub¬ 
mitted to the Commission together 
with cost and benefit studies of certain 
ongoing projects. 16 

10. The extent to which private en¬ 
terprise has previously become in¬ 
volved will be considered in assigning 
priorities to projects. 

11. GRI will submit to the Commis¬ 
sion supporting cost data for each con¬ 
tract for which it seeks approval. 

12. GRI will include detailed analy¬ 
ses in future applications of both his¬ 
toric actual and budgeted future ad¬ 
ministrative and general expenses, and 
in its next application it will describe 
its system of accounting. 

13. GRI will serve its future applica¬ 
tions on all of its members and all 
state commissions, and there will be 
public notice with opportunity for 
comments. 

14. GRI will use its best efforts to 
achieve intrastate pipeline member¬ 
ship funding; and as a condition to 
future approvals GRI will include in 
Program Funding Sendees specified 
percentages of natural gas sold in in- 


lf, The Commission views the term “cost 
and benefit" as referring to analyses of ex¬ 
pected results in as quantitative a fashion as 
possible, and not as referring to formal cost- 
benefit studies of the type appropriate for 
some non-RD&D investments. 


terstate commerce as having been sold 
for direct consumption, and the fund¬ 
ing required thereby will in fact be 
forthcoming from its members. 

15. GRI will utilize decatherms or 
megajoules in its Funding Formula if 
one or the other is adopted by the ma¬ 
jority of its members or becomes the 
standard unit in the gas Industry. 

16. Amounts collected pursuant to 
an approved GRI Funding Unit shall 
be paid over to GRI within 30 days of 
collection. 

17. GRI has no objection to a possi¬ 
ble procedure by which the Commis¬ 
sion staff might prepare analyses of 
future GRI applications in the nature 
of “top sheets” and circulate the anal¬ 
yses for comment. 

18. The officers of GRI will recom¬ 
mend to its Board of Directors to in¬ 
clude five representatives of state reg¬ 
ulatory commissions on its Advisory 
Council, one of whom will be Chair¬ 
man or Vice Chairman of its Advisory 
Council and will be invited to attend 
all Board meetings. 

As indicated, the Federal Energy 
Regulatory Commission was activated 
on October 1, 1977. On October 7, 
1977, it issued and caused publication 
of notice of the filing of the Stipula¬ 
tion and Agreement and fixed October 
18, 1977, as the last date for filing 
comments, and November 1, 1977, as 
the last date for reply comments. 
Comments supporting the Stipulation 
and Agreement were submitted by or 
on behalf of GRI, 17 the Commission 
staff, AGA, INGAA, New York, Cali¬ 
fornia and 54 companies which are 
parties hereto. 18 The Michigan Public 
Service Commission (Michigan) indi¬ 
cated that it had no objection, and the 
Municipal Groups voiced the only op¬ 
position. 

Comments of the Parties 

Fully supporting the application, 
INGAA submits that GRI’s raison 
d’etre and the purpose of its motion 
are both consistent with the Depart¬ 
ment of Energy Organization Act, 42 
U.S.C. §7101 et seq., particularly those 
portions of section 102, 42 U.S.C. 
§1112, which provide that one of its 
purposes it is “to carry out the plan¬ 
ning. coordination, support, and man¬ 
agement of a balanced and compre¬ 
hensive energy research and develop¬ 
ment program,” and that another one 
of its purposes is “to assure, to the 
maximum extent practicable, that the 
productive capacity of private enter- 


17 An attachment indicates that GRI’s 
membership had grown to 109 as of August 
10. 1977. of which 26 were in the Interstate 
Pipeline Co. Member Class. 80 tn the Distri¬ 
bution Company Member Class and 3 in the 
Municipal Utility Member Class. Additional¬ 
ly. GRI had two associate members. 

‘•Supporting comments were also submit¬ 
ted by The Consumers’ Gas Co., Toronto, 
Ontario, which is not a party. 


prise shall be utilized in the develop¬ 
ment and achievement of the policies 
and purposes of this Act.” 

Also supporting the application, the 
Commission staff asserts “that GRI 
promises to be a fundamentally sound 
organization which will contribute 
substantially to increasing “the level 
of RD&D in the gas industry, and that 
the $9,500,000 in funding requested for 
its first year of operation is modest in 
relation to the aggregate revenues of 
the gas service industry. But in review¬ 
ing GRI’s first-year program and 5- 
year plan, the staff adds, there is no 
indication of any systematic approach 
or assignment of priorities. 19 nor is 
there any substantiation of the costs 
to be associated with new projects. On 
the other hand, the staff continues, 
GRI has agreed in the stipulation and 
agreement to improve its future 
annual filings significantly and. conse¬ 
quently, the foregoing deficiencies in 
its Initial filing should not recur. 

Noting that GRI’s application was 
filed on March 22, 1977, that the stipu¬ 
lation and agreement was filed on Sep¬ 
tember 30. 1977. and that reply com¬ 
ments were not due until November 1. 
1977, the staff raised a question as to 
when GRI’s first year of operations— 
its “1977 R&D Program”—would 
begin. And turning to GRI’s request 
for a declaratory order to the effect 
that its customers will be permitted to 
file RD&D adjustment provisions and 
that such provisions will be permitted 
to become effective without suspen¬ 
sion, the staff recommends that the 
Commission condition such an order 
to the effect that funding payments to 
GRI should be recoverable only from 
customers who receive program fund¬ 
ing services and only to the extent of 
such program funding services, and 
upon compliance with § 154.38(d)<5)(v) 
of the Commission’s regulations, per¬ 
taining to RD&D adjustment provi¬ 
sions. 

Asserting that GRI’s application as 
modified by the stipulation and agree¬ 
ment is “worthy of the Commission’s 
immediate attention and prompt ap¬ 
proval,” New York states that GRI’s 
first year of operation should not be 
delayed because of the lack of partici¬ 
pation by intrastate pipelines, and dis¬ 
tributors in producing States, and 
direct customers of interstate pipe¬ 
lines. With respect to the latter. New 
York asserts that it supports as a rea¬ 
sonable compromise the provision in 
the stipulation and agreement for a 
staged increase in the minimum per¬ 
centage of pipeline direct sales which 
will be calculated Into each pipeline’s 


“The development of priorities is one of 
the aspects of a balanced and comprehen¬ 
sive energy research and development pro¬ 
gram which is contemplated by the Depart¬ 
ment of Energy Organization Act. 42 U.S.C. 
§ 7112(5)(B). 
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contribution obligation. Additionally, 
New York expresses concern that ex¬ 
isting RD&D adjustment provisions 
are not designed for GRI’s funding 
formula, both generally and as modi¬ 
fied for its first year of operation, and, 
therefore, would result in pipeline cus¬ 
tomers, in addition to paying amounts 
attributable to the program funding 
services which they receive, would also 
pay amounts attributable to program 
funding services received by an origi¬ 
nating pipeline’s customers. And New 
York suggests that the Commission 
direct all pipelines to file appropriate 
amendments to their RD&D adjust¬ 
ment provisions. 

California expresses its satisfaction 
with the stipulation and agreement as 
responding adequately to most of its 
concerns, and “offers a few sugges¬ 
tions for adjustments of detail.” Cali¬ 
fornia indicates, in this connection, 
that paragraphs 1 through 5 are a mu¬ 
tually satisfactory expression of GRI’s 
commitment to minimize the receipt 
of benefits by gas equipment manufac¬ 
tures at the expense of gas consumers 
and, further, that hopefully the con¬ 
tinued funding of projects benefitting 
manufacturers of gas equipment will 
be permitted only upon achievement 
of satisfactory levels of manufacturer 
co-funding. California indicates, addi¬ 
tionally, that it has been assured that 
the Commission staff intends to con¬ 
duct a project-by-project review in 
connection with GRI’s annual applica¬ 
tions. “that GRI acknowledges the 
Commission’s authority to exclude 
particular projects or work elements 
from the overall program,” that para¬ 
graphs 8 through 11 of the stipulation 
and agreement are intended to facili¬ 
tate the Commission’s regulatory 
review, and that paragraph 6 will bind 
GRI to abide substantially by the 
budget which is ultimately approved. 
GRI has agreed in paragraph 9. Cali¬ 
fornia continues, to provide cost-bene¬ 
fit analyses in connection with major 
new undertakings or when first-year 
costs will exceed $500,000, but such 
analyses will provide little guidance in 
certain diverse project areas. Califor¬ 
nia therefore asks the Commission to 
require cost-benefit analyses within 
project areas in such a case and, in 
paragraph 8, assignments of priorities 
within such diverse project areas. 

In other areas of the stipulation and 
agreement. California indicates that 
paragraph 14 reasonably addresses the 
fairness of burdening Jurisdictional 
gas customers with the costs of GRI’s 
program, and it takes “very seriously 
GRI’s commitment 'to use its best ef¬ 
forts to spread the cost of its funding 
over the broadest possible base of ju¬ 
risdictional and non-jurisdictional ser¬ 
vices • • \ including intra-state pipe¬ 
line companies'.” With respect to para¬ 
graph 15, California indicates that it 
considers the decatherm (involving 


heat value considerations) to be more 
equitable than the Mcf (involving 
volume alone). California adds that it 
considers it highly important that 
state regulatory commissions have an 
opportunity to participate in GRI’s 
annual applications, and that para¬ 
graph 13, 17 and 18 should provide 
that opportunity. And finally, Califor¬ 
nia repeats, in substance, 

In the course of the informal conferences 
in this proceeding the President of GRI as¬ 
sured California that demonstration pro¬ 
jects are clearly beyond the capability of 
GRI, and that no such projects were includ¬ 
ed in the initial five-year program. Califor¬ 
nia’s support for GRI’s application is pre¬ 
mised upon that assurance. 

Michigan voices “no objection” pro¬ 
vided that the Commission requires 
GRI to follow the annual application 
procedures each time it proposes to in¬ 
crease its funding requirements. 
Michigan suggests the possibility that 
during the course of any fiscal period 
GRI might lose a substantial element 
of cofunding on which it relied in de¬ 
termining its funding requirement and 
computing its general RD&D funding 
unit for that fiscal period, and, as a 
result, it is likely that GRI would 
come to the Commission to request an 
increase in funding for that period. 
The stipulation and agreement con¬ 
tains a number of protections for gas 
consumers who will be funding GRI 
indirectly, Michigan continues, but it 
appears that these protections apply 
to GRI’s annual applications and not 
also to possible amendments of its ap¬ 
plications. At least, it is not clear; and 
Michigan requests the Commission to 
condition its approval of GRI’s appli¬ 
cation upon amendments being treat¬ 
ed as new applications. 

Southern Natural Gas Co. (Southern 
Natural) asserts that its petition to in¬ 
tervene herein included a petition in 
Docket No. RP74-76 to approve a 
modification of its research and devel¬ 
opment expenditure adjustment 
clause which would permit it to track 
currently any costs incurred by reason 
of its membership in GRI. Southern 
Natural requests approval of its modi¬ 
fied RD&D adjustment clause concur¬ 
rently with GRI’s application herein. 

The municipal groups present a 
seven-point plea for an evidentiary 
hearing or dismissal of GRI’s applica¬ 
tion: 

1. "There is no showing that the GRI pro¬ 
gram will be consistent with the goals and 
criteria of a National Energy Act as finally 
enacted by Congress’’ and. as a result, the 
GRI program is premature and should 
await final legislation from Congress. 

2. GRI’s application provides procedures 
which are different from those set forth in 
§ 154.38(d) (5) (i) of the Commission’s regu¬ 
lations. and is redundant of those set forth 
in § 154.38 (d) (5) (li). Furthermore, GRI has 
shown no need for its funding formula 
which will, in effect, produce a surcharge on 
jurisdictional rates and result in distributors 


underwriting its RD&D program. As a com¬ 
bined result, its application should be dis¬ 
missed. 

3. GRI’s pipeline members control a sub¬ 
stantial portion of the market for the sale 
of natural gas to distributors for resale, and 
they will control a substantial portion of 
the RD&D market by reason of GRI. Ac¬ 
cordingly. there are serious questions of an- 
itcompetitive Impact. 

4. The high $2,000 membership fee barred 
small distribution systems from participat¬ 
ing In GRI's organization. Furthermore, and 
as a result, the composition of GRI’s Board 
of Directors and the voting provisions of its 
By-laws are such that there is no probabil¬ 
ity of its achieving a balance between pro¬ 
grams which benefit larger distributors and 
those which benefit small distributors. 

5. Forced funding of GRI’s RD&D pro¬ 
gram by municipal distribution systems, and 
their relatively small economic resources, 
effectively preclude them from conducting 
their own program. Futhermore, RD&D 
pertaining to natural gas "should not be left 
to a private monopoly with no effective 
public accountability." 

6. The impact of a pipeline-supplier’s 
membership in GRI is to force membership 
on behalf of distributors which do not wish 
to Join, which forced membership is anti¬ 
competitive and weakens distributors finan¬ 
cially in denial of their basic constitutional 
right “to elect not to spend their RD&D 
through the GRI cartel." 

7. The GRI proposal creates an anticom¬ 
petitive tie-in arrangement by which the 
municipal distributors are forced to pur¬ 
chase a tied-in product (RD&D) through ar¬ 
rangements effected by their sole sources of 
another product (natural gas). 

In reply to the foregoing comments 
of the parties, GRI indicates that it 
has commenced the preparation of its 
second application and proposes to file 
it in time for approval and the receipt 
of revenues thereunder by the sooner 
of January 1, 1979, or 1 year from the 
date of approval of its initial applica¬ 
tion. 20 GRI adds that it would not file 
an amendment to its initial applica¬ 
tion; that it would use its best efforts 
to cause its second application to 
comply in all respects with the stipula¬ 
tion and agreement; and that its 
second application would include an 
updated 5-year RD&D plan. 11 

Requesting guidance on appropriate 
flow-through procedures, GRI notes 
that jurisdictional pipeline companies 
may seek to recoup their funding pay¬ 
ments to GRI, at their option, 


"Considering that § 154.38(d)(5)(lii) of the 
Commission’s regulations requires GRI to 
submit its 5-year program at least 180 days 
prior to the commencement of the period 
covered therby, and considering that we are 
required by § 154.38(d)(5)(iv) to act within 
90 days of filing, it appears that GRI would 
file its second application in mid-August 
1978. at the latest, for approval in mid-No¬ 
vember, assuming a time lag of 45 days in 
receiving its Initial revenues. 

a, GRI Indicates that its updated RD&D 
plan would include the AGA utility research 
program and the joint AGA-ERDA coal ga¬ 
sification program which are mentioned in 
its first application and described in its first 
5-year R&D plan and 1977 R&D program. 
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through general or limited rate in¬ 
crease filings," or through RD&D ad¬ 
justment provisions which comply 
with § 154.38(d)(5)(v) of the Commis¬ 
sion’s regulations. GRI notes, addi¬ 
tionally, that paragraph (e) thereof 
prohibits double recovery, and para¬ 
graph (f) requires explanations of the 
jurisdictional services to be affected, 
and the rationale. And GRI recom¬ 
mends that since jurisdictional pipe¬ 
line companies have such an option, 
and since some of them may already 
have appropriate adjustment provi¬ 
sions in their tariffs, the Commission 
should not require all jurisdictional 
pipeline companies to file RD&D ad¬ 
justment provisions, as proposed by 
New York, but should require all of 
the provisions utilized to track its pro¬ 
gram funding services. 

Furthermore, GRI requests Commis¬ 
sion approval of a pro forma “Gas Re¬ 
search Institute Charge Adjustment 
Provision” 23 as conforming to the 
Commission’s regulations under the 
Natural Gas Act and being appropri¬ 
ate for recouping jurisdictional pipe¬ 
line companies’ funding payments to 
GRI. In explaining is specific wording 
GRI states that RD&D rate adjust¬ 
ments thereunder would be subject to 
the notice requirements of § 154.22 of 
the Commission's regulations, but 
would not be subject to suspension or 
refund. And GRI states, additionally, 
that it permits jurisdictional pipeline 
companies to recoup their funding 
payments to GRI before they turn the 
funds over to GRI. 24 

Additionally. GRI urges that the 
Commission should not limit its ap¬ 
proval of GRI’s general R&D funding 
unit of 1.2 mills per Mcf to 1 year, as 
recommended by the staff, because: 
(1) An initial collection gap and conse¬ 
quent shortfall in recoupment will 
result from the time which is required 
for jurisdictional pipeline companies 
to cause RD&D adjustment provisions 
to go into effect, and (2) the Commis¬ 
sion’s inability to act on future appli¬ 
cations for any reason would disrupt 
the continuity of funding and could 
adversely affect certain projects. In 
order to commence a cash flow at an 


“The option exists, as GRI notes, but Ju¬ 
risdictional pipeline companies risk suspen¬ 
sion subject to refund if they attempt to col¬ 
lect funding payments in advance through 
such filings. 

“Appendix C to GRI’s reply comments. 
GRI states, however, that the specific word¬ 
ing may not be suitable for many of its ju¬ 
risdictional pipeline company members. 

* 4 GRI explains that in Order No. 566 the 
Commission adopted verbatim certain lan¬ 
guage changes which GRI had proposed for 
the express purpose of advance collections 
and, as a result, the Commission established 
a special advance collection procedure for 
RD&D organizations. See appendix D to 
GRI's reply comments. 


early date, GRI requests an order 
which would require its jurisdictional 
pipeline company customers to com¬ 
mence their funding payments within 
45 days of the Commission’s approval 
notwithstanding the provision in 
§ 154.38(d)(5Xv)(b) of the Commis¬ 
sion’s regulations which seeks to co¬ 
ordinate purchased gas and RD&D ad¬ 
justment provisions “to the extent 
practicable.” — 

On the subject of the character of 
the Commission’s review of its 5-year 
RD&D plan and RD&D program each 
year, GRI suggests that California’s 
position on project-by-project review 
runs counter to the Commission’s se¬ 
lection of the “criteria” or “guideline” 
approach over the “project” approach 
in Order No. 566. GRI concedes, in 
substance, that because it was in the 
organizational stage in March 1977, 
with neither staff nor operating expe¬ 
rience, its first 5-year R&D plan and 
1977 R&D Program was not planned 
“in the comprehensive fashion which 
will be used in future years.” And its 
lack of planning resulted in para¬ 
graphs 6, and 8 through 11, of the 
stipulation and agreement, to which it 
reluctantly agreed and intends to 
comply. But. GRI claims, to provide 
cost-benefit analyses whenever Cali¬ 
fornia or some other party determines 
that a project area is sufficiently di¬ 
verse, would appear to tax GRI’s fi¬ 
nancial and manpower resources. 

Turning to the Municipal Groups’ 
contentions generally, GRI assets that 
it is firmly committed by the Commis¬ 
sion’s policy enunciated in Order No. 
566, its bylaws, its funding formula 
and the stipulation and agreement, “to 
spreading the impact of its funding 
over the broadest possible base of ju¬ 
risdictional and non-jurisdictional nat¬ 
ural gas services rendered in this coun¬ 
try.” The Municipal Groups have 
“taken a directly opposite position,” 
GRI contends: 

[Their] central complaint appears to be 
that, because [their] members may choose 
to remain outside GRI membership, the 
natural gas distributed by [the Municipal 
Groups’] distributors should not bear any 
portion of GRI’s costs, even though such 
costs are properly viewed as prudent costs 
of the services rendered to these and all 
other distributors. Such costs are to be in¬ 
curred for the sole reasons of attempting to 
assure continued service to natural gas con¬ 
sumers through research aimed at conserv¬ 
ing presently available natural gas supplies 
and developing new sources of gaseous 
energy. The results of such research wUl 
benefit all natural gas consumers, regardless 
of size or whether they are served through 
[the Municipal Groups’] members. There¬ 
fore, no justification exists for giving such 
consumers a “free ride”. [Emphasis in origi¬ 
nal.] 

And turning to the Municipal Groups’ 
comments, GRI replies: 

1. Its goals and criteria are consis¬ 
tent with existing legislation, notably. 


the Natural Gas Act, and the Depart¬ 
ment of Energy Organization Act, and 
with the twin objectives of the Nation¬ 
al Energy Act pending in Congress, 
which are the conservation of existing 
energy supplies and the development 
of new domestic supplies. 

2. Its funding formula is consistent 
with and implements effectively a 
policy which runs throughout Order 
No. 566, namely, that RD&D projects 
which are intended to benefit end- 
users of natural gas should be funded 
evenly and over as broad a ratepayer 
base as possible. GRI’s RD&D expen¬ 
ditures will become part of the cost of 
service to ultimate consumers in the 
same way as all other pipeline compa¬ 
ny expenditures and, therefore, they 
cannot rationally be considered 
RD&D dollars of small municipal dis¬ 
tribution systems. 

3. There has been a serious lack of 
RD&D activity in the gas industry, 
and the existence of an industry-spon¬ 
sored effort assures new interest and is 
“likely to elicit competition where it 
otherwise did not exist.” 

4. Invitations to become charter 
members of GRI were sent to over 300 
gas service organizations which had in¬ 
dicated a willingness to contribute to 
the cooperative RD&D effort of AGA 
and others and, conversely, invitations 
were not sent to the many small orga¬ 
nizations which had no history of sup¬ 
porting such an effort and which ap¬ 
peared to be unlikely candidates for 
the high charter membership pay¬ 
ments necessary to cover organization¬ 
al expenses. Beginning January 1, 
1978, GRI will begin enrolling regular 
members for an annual membership 
maintenance fee of $100, which should 
be within the means of small munici¬ 
pal distributors. Furthermore, while 
GRI’s municipal utility members have 
two seats on the board of directors, or 
8 percent of the elected directorates, 
all municipal distributors in 1976 (ac¬ 
cording to GRI’s calculations) ac¬ 
counted for only 4 percent of all distri¬ 
bution sales. And while the original or¬ 
ganizational intent was to weigh all 
membership voting on the basis of 
sales, as was ultimately done in the 
cases of the distribution company 
membership class and the municipal 
utility membership class, voting by 
company was ultimately adopted in 
the case of the Interstate Pipeline Co. 
membership class solely because the 
funding formula excludes sales be¬ 
tween pipelines. And GRI is organiz¬ 
ing a Municipal Gas Sales System Ad¬ 
visory Committee composed of repre¬ 
sentatives from municipal gas systems 
to provide input for the GRI planning 
process from the municipal segment of 
the gas industry. Hence, there was no 
intent to discriminate between large 
and small distributors, and none was 
achieved. 

5. and 6. Its proposed general R&D 
funding unit of 1.2 mills per Mcf is so 
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low in relation to what consumers of 
natural gas may legitimately be asked 
to contribute to its RD&D program 
that it can hardly pose an economic 
barrier to the municipal groups' con¬ 
ducting their own RD&D program. 
And the Commission's review proce¬ 
dures as supplemented by the stipula¬ 
tion and agreement assure that pulic 
accountability on GRI's part will not 
be lacking. 

7. As in the case of all consumer 
products for which the price to the 
purchaser includes an element for the 
manufacturer’s RD&D, there is no an¬ 
ticompetitive tie-in arrangement be¬ 
cause the gas distributors and/or ulti¬ 
mate consumer purchases only one 
product, natural gas. and does not also 
buy research as a second product. 

The Commission staff, in reply, indi¬ 
cates that it does not object to Michi¬ 
gan's proposal that amendments be 
treated as new applications, and that 
it supports California’s proposal for 
cost-benefit analyses within diverse 
project areas. The staff indicates, ad¬ 
ditionally, that it prefers a comment 
and reply comment procedure for 
GRI’s future applications instead of 
the “top sheet” procedure mentioned 
in paragraph 17 of the stipulation and 
agreement. The staff recommends 
that the Commission disapprove 
Southern Natural's proposed amend¬ 
ment to its RD&D adjustment provi¬ 
sion because the proposed amendment 
does not assure recoupment of South¬ 
ern Natural’s funding payments to 
GRI only from customers who receive 
program funding services and only to 
the extent of such program funding 
services. And the staff recommends, 
additionally, that the Commission pro¬ 
hibit the collection of funding pay¬ 
ments to GRI through existing RD&D 
adjustment provisions until they are 
revised in the manner urged by the 
staff and New York and are approved. 

And California, in reply, supports 
Michigan’s proposal that amendments 
be treated as new applications, and 
concurs with the staff and New York 
that the recoupment of funding pay¬ 
ments to GRI should be limited to cus¬ 
tomers who receive funding services 
and only to the extent of such funding 
services. 

Opinion 

JURISDICTION 

GRI is not and does not propose to 
become a “natural-gas company” 
within the meaning of section 2(6) of 
the Natural Gas Act* 6 and, as a result, 
it Is not and does not propose to 
become subject to our continuous ju- 


” ” ‘Natural-gas company’ means a person 
engaged in the transportation of natural gas 
in interstate commerce, or the sale in inter¬ 
state commerce of such gas for resale.” 


risdiction. Nonetheless, when GRI 
commences its operations it will be an 
“RD&D organization”, as that term is 
defined in § 154.38(d)(5)(H) of the 
Commission’s Regulations, which is 
broadly supported by the natural gas 
industry. 

As such an RD&D organization. 
GRI will be required by 
§ 154.38(d)(5)(Hi) of the Commission's 
regulations to file annually a 5-year 
program plan for action by the Com¬ 
mission pursuant to § 154.38(d)(5Kiv). 
We find that GRI appropriately filed 
its initial application pursuant to sec¬ 
tions 4, 8, 15, and 16 of the Natural 
Gas Act. Assuming that it files its 
future applications pursuant to the 
same provisions it will be submitting 
annually to our ratemaking jurisdic¬ 
tion under section 4 and our further 
authority under the other sections. 
We will thus have continual (recur¬ 
ring, but interrupted), but not con¬ 
tinuous (uninterrupted), ratemaking 
jurisdiction over GRI. 

Twelve of GRI’s twenty-four elected 
directors are elected by, and presum¬ 
ably from. Its Interstate Pipeline 
Membership Class, all members of 
w T hich are interstate pipeline compa¬ 
nies which are also “natural-gas com¬ 
panies” and subject to our continuous 
jurisdiction. Furthermore, GRI’s In¬ 
terstate Pipeline Membership Class 
has twelve of the tw'enty-four class 
votes for the purpose of membership 
voting. And since its by-laws require 
block voting by membership class and, 
further, the affirmative vote of at 
least fourteen class votes for any 
action, no action can be taken by 
GRI’s members without the approval 
of its Interstate Pipeline Membership 
Class. 

In planning and managing an 
RD&D program for the natural gas in¬ 
dustry GRI will be performing a func¬ 
tion which is and should be carried on 
by “natural-gas companies”, among 
others, but which can and hopefully 
will be performed better through con¬ 
certed action. 26 To finance that RD&D 
program, GRI will in effect Impose a 
surcharge on its members’ rates 
through its funding formula. GRI will 
be submitting annually to our rate¬ 
making jurisdiction under section 4 as 
well as our authority under sections 8, 
15, and 16. However, such ratemaking 
jurisdiction over GRI will enable us to 
act in the ares of concern covered by 
the stipulation and agreement, and in 
other areas as they arise, in the light 
of experience and with flexibility. It 
also moots the municipal groups’ 
“public accountability” concern. 


“The formation of GRI does not rule out 
continued gas industry RD&D activities by 
individual companies and consortia of com¬ 
panies. It is hoped that GRI will centralize 
those RD&D activities which are best car¬ 
ried out through centralized management. 


Regulatory Review 

The Federal Power Commission in 
Order No. 566 adopted a set of five cri¬ 
teria or guidelines for testing the ade¬ 
quacy of an RD&D plan such as that 
proposed here; i.e.. for testing the rea¬ 
sonableness of RD&D expenditures 
for meeting the “just and reasonable” 
standard of section 4 of the Natural 
Gas Act. 

In applying these criteria we must 
take into consideration the facts that 
this is GRI’s initial application, that it 
has not commenced operations and 
that it will not commence operations 
until after this opinion and order is 
issued. We must take into consider¬ 
ation. additionally, the fact that a 
large part of GRI’s initial program 
represents a continuation of AGA pro¬ 
grams utilizing AGA sources of fund¬ 
ing, and that GRI concedes, in sub¬ 
stance, that its first five-year RD&D 
plan and 1977 R&D program was not 
planned “in the comprehensive fash¬ 
ion which will be used in future 
years.” And w r e must take into consid¬ 
eration that the criteria are designed 
for an ongoing program. 

In light of these considerations with 
respect to the first criterion, we find 
evidence (e.g., exhibit 1, page 18) that 
the RD&D objectives of GRI have 
been established in a sufficiently clear 
fashion for its initial effort. The em¬ 
phasis on technologies to increase gas 
supplies and improve conservation is 
apparent and appropriate. 

Although the second criterion 
speaks of evidence that the plan 
evolves from those RD&D objectives 
and adequately utilizes certain techni¬ 
cal and other viewpoints, it appears 
that GRI’s initial plan evolved largely 
from AGA’s programs. Nonetheless, 
we find that it is consistent with those 
objectives and that GRI has made pro¬ 
vision for the evolution of its future 
plans from its RD&D objectives and 
for the adequate utilization of the 
viewpoints of scientific, engineering, 
industry, economic, consumer and en¬ 
vironmental interests. 

Similarly’, we find that a mechanism 
exists in GRI’s Research Coordination 
Panel for coordinating its RD&D plan 
with national efforts. But because 
GRI has not commenced operations 
we don’t know whether the mecha¬ 
nism will be effective and, therefore, 
the “is used” part of the third crite¬ 
rion is inappropriate now. 

Evidence for the fourth criterion, 
that GRI’s program is well conceived 
and has a reasonable chance of bene¬ 
fiting ratepayers within reasonable pe¬ 
riods, is found, among other places, in 
exhibit 1 at page 15. We note, in this 
connection, that approximately 63.5 
percent of GRI’s first-year budget 
from all sources is allocated to pro¬ 
jects involving gas supplies, and that 
25.2 percent is allocated to conserva¬ 
tion projects. Similarly, 31.8 percent of 


FEDERAL REGISTER, VOL. 43, NO. 60—TUESDAY, MARCH 28, 1978 






NOTICES 


12923 


the $9,474,000 to be derived from rate¬ 
payers is allocated to projects involv¬ 
ing gas supplies, and 35.9 percent is al¬ 
located to conservation projects. 

And lastly, and particularly in the 
light of paragraph 4 of the stipulation 
and agreement, we find evidence that 
GRI’s achievements, including the 
knowledge gained or technology devel¬ 
oped from its RD&D effort, will 
accrue to the benefit of sponsoring ju¬ 
risdictional companies and their cus¬ 
tomers. 

The criteria have been applied in¬ 
tensely by the participants in this pro¬ 
ceeding in developing the stipulation 
and agreement which is before us. We 
have reviewed the record, including 
the stipulation and agreement; and al¬ 
though full compliance with the crite¬ 
ria is not possible in GRI’s initial 
effort, we find that there has been 
substantial compliance for its first- 
year RD&D plan as modified by the 
stipulation and agreement. As a result, 
we also find that GRI's budgeted ex¬ 
penditure for its first-year plan is rea¬ 
sonable and, therefore, that it may be 
included as a “just and reasonable” 
component of rates which are subject 
to the jurisdiction of the Commission. 

We shall expect GRI to be constant¬ 
ly alert to these criteria as it com¬ 
mences its operations and as its orga¬ 
nization, policies, arrangements and 
activities begin to evolve. So. too, the 
Federal Energy Regulatory Commis¬ 
sion will develop review procedures for 
GRI's annual applications. And should 
the concerns expressed by some of the 
parties with respect to possible future 
problems eventuate, appropriate mea¬ 
sures will be taken at that time. We 
are particularly concerned that GRI 
assign priorities to its planned projects 
and that decisions as to which projects 
to pursue be based upon analysis, rec¬ 
ognizing the Immediate gas shortage 
situation and the need to alleviate the 
effects thereof. It is our intent to work 
closely with all those involved to 
insure that the ratepayers' funds are 
put to proper use. We believe adequate 
safeguards can be maintained through 
review of GRI’s annual submission to 
the Commission. 

We believe that the precise nature of 
each analysis should remain flexible. 
To the extent that cost-benefit analy¬ 
ses are feasible, they should be pre¬ 
pared and utilized in assigning prior¬ 
ities and allocating funds. But in situa¬ 
tions in which they are not feasible, 
other types of analyses which are 
meaningful to the pending priority 
and allocation questions should be 
substituted. The focus should be on 
meaningfulness, rather than conven¬ 
tional cost-benefit concepts and pro¬ 
ject area boundaries. 

While Michigan suggests that 
amendments to GRI’s applications 
should be treated as new applications* 
and others agree, we would prefer to 


wait for such an occurrence and guide 
ourselves by the situation as it then 
appears. Since GRI, as an RD&D or¬ 
ganization, will be required to file ap¬ 
plications annually, it is doubtful that 
GRI would incur such a sudden and 
substantial loss of co-funding in any 
fiscal period that it would file a mid¬ 
period amendment to collect addition¬ 
al funds through its funding formula. 
GRI should have sufficient advance 
notice to take the loss of co-funding 
into consideration in computing its 
formula requirement each-. 

FUNDING OF GRI 

The main thrust of the Municipal 
Group’s objections appears to be that 
they would choose not to contribute to 
GRI’s RD&D program, in direct oppo¬ 
sition to GRI’s commitment to spread 
its expenditures as evenly as possible 
and over the broadest possible base of 
jurisdictional and nonjurisdictional 
natural gas services rendered in this 
country. 

The principal question is not wheth¬ 
er they or their ratepayers should be 
required to contribute or, alternative¬ 
ly. should be permitted to have a “free 
ride’’ with respect to the benefits 
which it is hoped will accrue. 

The natural gas industry faces seri¬ 
ous potential long-term economic 
danger if it does not supplement exist¬ 
ing supplies of natural gas. develop 
substitute supplies under an acceler¬ 
ated program, improve conservation 
techniques and imporve efficiency. All 
elements of the natural gas industry 
face these dangers and would benefit 
from efforts to preclude their occur¬ 
rence. 

As we undserstand paragraph 14 of 
the stipulation and agreement, GRI is 
committed to use its best efforts con¬ 
tinuously to bring the program fund¬ 
ing services of intrastate pipelines and 
distributors in producing states into its 
funding base, together with the pro¬ 
gram funding services of interstate 
pipelines to their direct sale custom¬ 
ers. And paragraph 14 provides, in sub¬ 
stance, that a minimum of 20 percent 
of each interstate pipeline's direct 
sales will be calculated into its contri¬ 
bution obligation for GRI’s second 
year of operation . 71 In view of the con¬ 
trol relationship between GRI and its 
Interstate Pipeline Company Member 
Class, it is a commitment of the mem¬ 
bers of that class to cause appropriate 
funding provisions to be inserted in 
their direct sale contracts as those 
contracts expire, or earlier if they 
have the right to do so under the 


11 The percentage increases to 40 percent 
for GRI’s third year, 60 percent for its 
fourth year, 70 percent for its fifth year and 
90 percent for its “Sixth and following”. 
While it appears that the Interstate pipe¬ 
lines have made a permanent commitment, 
we will defer any determination of its ade¬ 
quacy in the absence of operating experi¬ 
ence. 


terms of individual contracts. And we 
understand that commitment to be in 
the nature of a minimum guaranty 
which must be charged to investors in 
the event that the guaranty ripens 
into an obligation. 

We subscribe to GRI's policy of 
spreading the expenditures for its 
RD&D program as evenly as possible 
and over the broadest possible base of 
jurisdictional and nonjurisdictional 
natural gas services in this country. 
Since consumers of natural gas in par¬ 
ticular. and federal taxpayers general¬ 
ly, are expected to benefit from the re¬ 
sults of GRI’s RD&D program, it is 
proper that they should pay for the 
program. But since producers, pipe¬ 
lines and distributors also have a stake 
in the results of the program, it is 
proper that they too should pay for it. 
Accordingly, we strongly encourage 
GRI to obtain the broadest possible fi¬ 
nancial support from all of the expect¬ 
ed beneficiaries of its activities, and 
will follow its efforts and successes in 
this direction with close attention in 
futrue annual reviews. With this as¬ 
surance. we will refrain from imposing 
a condition to this effect. 

Since the organization of GRI was 
broadly supported by the natural gas 
service industry, and since the stipula¬ 
tion and agreement evidences GRI’s 
willingness to obtain financial support 
of a permanent nature from its mem¬ 
bers, we are accepting GRI’s status as 
an “RD&D organization’’. The respec¬ 
tive benefits of GRI’s RD&D program 
to taxpayers, investors and ratepayers 
obviously cannot be computed with 
any degree of mathematical certainty. 
Accordingly, the philosophy of its 
funding policy should be that the 
costs of the program are borne fairly 
if they are spread among the incidence 
through which benefits hopefully will 
be derived. As indicated, we expect 
GRI to make every effort to obtain 
the broadest equitable funding. 

MANAGEMENT OF GRI 

The by-laws of GRI divide its man¬ 
agement in a elaborate fashion, not 
among those who commited them¬ 
selves to fund its RD&D program, but 
among those who would share as a 
conduit for its funding. While it would 
seem more appropriate that GRI’s 
management be divided proportionate¬ 
ly among those who will share in its 
funding, GRI is a nonprofit, and not a 
public, corporation, and, therefore, we 
find good reason for excluding repre¬ 
sentatives of the Federal government 
in the absence of legislation. And since 
the long-term economic lives of the 
pipelines and distributors are at stake, 
their interest in augmenting supplies 
at the lowest practicable cost would 
appear to coincide with the interests 
of consumers. 

TAXES 

The Commission staff. New York, 
California, and Michigan recommend 
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that our action herein be conditioned 
upon the receipt from the Internal 
Revenue Service of a favorable ruling 
on tax matters. On November 11,1977, 
subsequent to the last date for receiv¬ 
ing reply comments, the Internal Rev¬ 
enue Service issued such a ruling and 
GRI submitted a copy for the record 
and served copies on the parties. We 
accept GRI’s submission as part of the 
record. 

Exhibit 12 to GRI’s application is a 
copy of an Internal Revenue Service 
ruling dated February 24, 1977, which 
states in substance that GRI is 
exempt under section 501(c)(3) of the 
Internal Revenue Code from payment 
of Federal income taxes. The further 
ruling of November 11. 1977, states in 
substance that payments to GRI by 
the Columbis Gas System, Inc., one its 
members, for various research projects 
with respect to gaseous energy are de¬ 
ductible under section 174 of the In¬ 
ternal Revenue Code as research or 
experimental expenditures. We have 
no reason to believe that the Internal 
Revenue Service would rule different¬ 
ly with respect to other members of 
GRI and, therefore, we consider the 
matter moot. 

TIMING AND RD&D ADJUSTMENT 
PROVISIONS 

Ordinarily, it is appropriate to 
permit jurisdictional rates to remain 
in effect indefinitely because they are 
based upon a number of built-in busi¬ 
ness factors which preclude their ma¬ 
terial alteration by arbitrary action of 
management. In GRI’s case, however, 
operations have not commenced and it 
would appear that management could 
increase the amount of its general 
R&D funding unit appreciably from 
one fiscal period to another, depend¬ 
ing upon how ambitious an RD&D 
program it would approve. Although 
we assume that GRI’s then-current 
five-year plan would operate as a con¬ 
straint, we choose on balance to ap¬ 
prove its general R&D funding unit of 
1.2 mills per Mcf until Commission 
action is taken on GRI’s next applica¬ 
tion. 28 

In approving the 1.2 mills per Mcf 
General R&D Funding Unit for the 
first year of GRI’s operation, as well 
as GRI’s initial five-year plan, we wish 
to note that our approval only covers 
the first year funding of approximate¬ 
ly $9.5 million which the 1.2 mills per 
Mcf is estimated to recover. The Com¬ 
mission reserves the right to review 
each annual application for new GRI 
RD&D Funding Units to consider the 


«The timing in the ordering paragraphs 
allows 15 days for filing RD&D adjustsment 
provisions and 30 additional days for allow¬ 
ing them to go into effect. Advance collec¬ 
tions would then start 45 days from the date 
of this order, and remissions to GRI would 
start 75 days from the date of this order. 


NOTICES 

justness and reasonableness of any 
costs contained therein, including the 
prudence of continued funding of ex¬ 
isting projects in light of new evi¬ 
dence. developments, or other consid¬ 
erations. 

Section 154.38<d)(5Xiii> of the Com¬ 
mission’s Regulations requires the 
annual submission of GRI’s five-year 
plan at least 180 days prior to the com¬ 
mencement of the five-year period of 
the plan. Furthermore. Section 
154.38(d)(5)(iv) of the Regulations re¬ 
quires the Commission to act upon the 
annual submittal within 90 days of the 
filing date of the submittal. In acting 
upon the submittal, the Commission 
finds that under the.Natural Gas Act, 
particularly Section 4 thereof, and 
Section 154.38(d)(5)(iv) of the Regula¬ 
tions, we are empowered to accept or 
reject the filing in whole or in part, set 
the matter for hearing, and/or provide 
that the new proposed Funding Unit 
be made effective subject to refund 
pending future Commission action. 
However, we believe it necessary to 
condition our acceptance of the GRI 
proposal in this Opinion to provide for 
a procedure to be used in case the 
Commission does not act within the 
prescribed 90 days. Should no Com¬ 
mission action on the new proposed 
General R&D Funding Unit be taken 
within the 90 days prescribed by Sec¬ 
tion 154.38(d)(5)(iv) of the Regula¬ 
tions and should authorization for the 
previous year’s funding unit expire, we 
shall provide herein that the previous 
year’s General RD&D Funding Unit 
remain in effect without refund obli¬ 
gation until the Commission by order 
acts upon the next succeeding year’s 
proposed General R&D Funding Unit. 

The ratepayer will be adequately 
protected should this procedure result 
in over collections. The settlement 
provides that excess revenues will be 
used to reduce funding payments for 
the following fiscal year. Thus, over 
time the consumer will not suffer any 
loss due to a reduction In GRI’s fund¬ 
ing needs after collections have com¬ 
menced. 

We find that GRI’s pro forma “Gas 
Research institute Charge Adjustment 
Provision”, conforms to the Commis¬ 
sion’s Regulations and is appropriate 
for collecting in advance jurisdictional 
pipeline companies's funding pay¬ 
ments to GRI. All jurisdictional pipe¬ 
line companies which are members of 
GRI and have operative RD&D ad¬ 
justment provisions should amend 
those provisions to exclude their oper¬ 
ation to funding payments to GRI. 
Those jurisdictional pipeline compa¬ 
nies which choose to recover their 
funding payments to GRI through 
RD&D adjustment provisions should 
then do so through new such provi¬ 
sions which (1) are applicable only to 
their funding payments to GRI, (2) 
provide for remitting such funding 


payments to GRI within 30 days of 
collecting the related revenues and (3) 
clearly provide for collecting such rev¬ 
enues only from customers receiving 
Program Funding Services and only to 
the extent of such Program Funding 
Services. 

We are concerned with the question 
of whether the RD&D adjustment 
provisions which may be filed will be 
designed to accomplish what they are 
supposed to accomplish. § 154.38(d) 
(5)(v)(e) of the Commission’s Regula¬ 
tions provides that rate adjustments 
under RD&D adjustment provisions 
will become effective on the proposed 
effective date without suspension, re¬ 
duction or refund. This will be possible 
because the rate adjustment is de¬ 
signed to effectuate the Commission’s 
decision with regard to the RD&D 
program previously submitted. 

Southern Natural's petition to inter¬ 
vene herein includes a petition in 
Docket No. RP74-76 to approve a 
modification of its Research and De¬ 
velopment Expenditure Adjustment 
Clause. We find that its original filing 
is in our formal file herein, that no 
entry of the filing was made on the 
docket sheet of Docket No. RP74-76,” 
that no notice of a filing in that 
docket was given by the Commission 
and that the formal file therein con¬ 
tains no evidence of a filing. Although 
such omissions are clearly inadvertant. 
we choose in this instance to treat the 
matter as if no filing were made since 
our doing so will harm no one and we 
find that Southern Natural’s proposed 
filing is not restricted to GRI’s Pro¬ 
gram Funding. 

THE MUNICIPAL GROUPS’ OBJECTIONS 

There is no merit in the Municipal 
Groups’ contentions that our action 
herein should be deferred until pend¬ 
ing legislation becomes a definitive Na¬ 
tional Energy Act. or that purchasers 
of natural gas would be forced to pur¬ 
chase research in an unlawful tie-in 
arrangement. 

A basic reason for GRI’s proposed 
industry-wide effort is that because of 
the existence of a number of natural 
gas pipelines, no single pipeline has 
much incentive to conduct and pay for 
RD&D, the benefits on which will 
accrue to all or many members of the 
industry. This is the so-called “free 
rider” problem. Thus, GRI can be 
seen, in part, as a research-stimulating 
response to the disincentives for 
RD&D in the natural gas industry, 
rather than research-retarding. We 
emphasize, however, that GRI does 
not, in itself, preclude other individual 
or group RD&D activities. As such ef- 


“The docket sheet Indicates, however, 
that on May 25. 1977, Alabama Gas Corp. 
filed a petition to intervene, apparently In 
response to notice given by Southern Natu¬ 
ral. 
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forts are mounted, we shall, in accord 
with Order No. 566 issued in Docket 
No. RM76-17 and our other regula¬ 
tions. seek to facilitate such efforts as 
they are proposed. GRI will be re¬ 
quired to make its developments avail¬ 
able to all entities on a non-discrimina* 
tory basis in order to maintain its 
exempt status under the Internal Rev¬ 
enue Code. Also. GRI proposes to rely 
on the Department of Energy compo¬ 
nents other than the Commission for 
a substantial part of its funding so the 
Department should have sufficient de 
facto control over GRI’s activities to 
preserve and promote competition and 
to minimize the potential for anticom¬ 
petitive conduct in carrying out its 
RD&D program. Finally, the guide¬ 
lines in § 154.38(d)(5)(iii) of the Com¬ 
mission’s Regulations should operate 
as a realistic and continuous deterrant 
to anti competitive conduct. 

GRI’s formation of a Municipal Gas 
System Advisory Committee appears 
to be a reasonable solution to the 
problems associated with planning 
input from numerous small publicly 
owned distribution systems, and its ini¬ 
tiation of a $100 annual Membership 
Maintenence Fee appears reasonable 
to permit such systems to become 
members. Both actions are consistent 
with 42 U.S.C §7112(17) which state 
that one of the purposes of the De¬ 
partment of Energy Organization Act 
is to foster insofar as possible the con¬ 
tinued good health of public utility 
districts and municipal utilities, 
among others. 

We are concerned, however, with re¬ 
spect to why the distribution side of 
GRI’s Board of Directors is divided ac¬ 
cording to whether a system is inves¬ 
tor-owned or publicly owned, why the 
particular ten to two division was se¬ 
lected and why voting is by dollar 
sales. 80 

The Municipal Groups are not pre¬ 
cluded by our actions herein from 
forming their own “RD&D organiza¬ 
tion”. and we will consider their rea¬ 
sonable proposals for withdrawing 
some or all of their economic resources 
from GRI to help finance such an or¬ 
ganization. 

In other respects, we find the Mu¬ 
nicipal Groups’ contentions to have 
been adequately answered by GRI or 
to be without merit. 

GRI’S SECOND APPLICATION 

It does not appear necessary to 
burden the parties with numerous pe¬ 
titions to intervene and notices of in¬ 
tervention. Therefore, and in light of 
GRI’s commitments in the Stipulation 
and Agreement, it would be appropri- 


’“GRI should address these matters in its 
second application. If voting is to be related 
to business activities, volume sales (or de- 
catherm sales) would seem to be more equi¬ 
table than dollar sales. 


ate on an experimental basis to in¬ 
clude in GRI’s second application a 
list of its members and state regula¬ 
tory commissions as of a current speci¬ 
fied date, to be utilized as a service 
list, and to specify in the draft form of 
notice which is filed that all such 
members and commissions w f ill be per¬ 
mitted by the Commission to partici¬ 
pate as intervenors without their 
filing formal petitions and notices for 
that purpose. 

It is evident that GRI’s second appli¬ 
cation will require additional scrutiny. 
At that time GRI will have been in 
actual operation for a period of time 
and the Commission will be better able 
to analyze the problems that may be 
present. The Commission will then be 
in a better position to evaluate the 
degree of regulatory supervision that 
will be required. 31 

Furthermore, the form of draft 
notice should be prepared for the in¬ 
sertion of dates for comments and 
reply comments. We do not at present 
contemplate holding any conferences 
since any settlements which may be 
reached presumably would necessitate 
further notice and comments and, con¬ 
sequently. could jeopardize approval 
within 90 days. We will, however, con¬ 
sider requests for conferences, and 
would suggest that any such requests 
specify limited areas of discussion. If 
any conferences are held, we contem¬ 
plate the preparation of transcripts. 

The Commission further finds: (1) 
Good cause exists to permit the Public 
Service Commission of the State of 
Missouri to intervene and to grant pe¬ 
titions for leave to intervene of South¬ 
ern California Gas Co.. Pennsylvania 
Gas and Water Co.. National Fuel Gas 
Supply Corp., Providence Gas Co.. 
Kentucky West Virginia Gas Co., 
Public Service Co. of Colorado, West¬ 
ern Slope Gas Co. and Cheyenne 
Light, Fuel and Power Co., which have 
not heretofore been acted upon. 

(2) Gas Research Institute is not and 
does not propose to become a “natu¬ 
ral-gas company” within the meaning 
of Section 2(6) of the Natural Gas Act. 

(3) Gas Research Institute is an 
“RD«fcD organization” within the 
meaning of Section 154.38(d)(5)(ii) of 
the Commission's Regulations Under 
the Natural Gas Act. 

(4) The proforma “Gas Research In¬ 
stitute Charge Adjustment Provision” 
conforms to the Commission’s Regula¬ 
tions Under the Natural Gas Act and 
is appropriate for collecting in advance 
pursuant to Ordering Paragraphs (F) 
and (G) the payments made to Gas 
Research Institute pursuant to Order¬ 
ing Paragraph (E). 

(5) The notice and opportunity to 
participate in this rulemaking pro- 


31 Additional conditions to GRI's contin¬ 
ued funding may be deemed necessary at 
that time. 


ceeding with respect to the matters 
presently before this Commission 
through the submission, in writing, of 
data, views, comments and suggestions 
in the manner described above, and 
through conferences, a settlement 
agreement and further comments and 
reply comments, are consistent and in 
accordance with all procedural re¬ 
quirements theretofore as prescribed 
by 5 U.S.C. § 553. 

(6) Since the revisions prescribed 
herein, which were not included in the 
Notice of Proposed Rulemaking, are of 
a minor nature and consistent with 
the prime purpose of the proposed ru¬ 
lemaking, further notice in compliance 
with the notice provision of 5 U.S.C. 
§ 553 is unnecessary. 

(7) In order to encourage accelerated 
research, development and demonstra¬ 
tion programs, and in order to permit 
the funding and operations of Gas Re¬ 
search Institute to commence at an 
early date, good cause exists to make 
this Order effective upon issuance. 

The Commission orders: (A) The 
Public Service Commission of the 
State of Missouri and Southern Cali¬ 
fornia Gas Co., Pennsylvania Gas and 
Water Co., National Fuel Gas Supply 
Corp., Providence Gas Co., Kentucky 
West Virginia Gas Co., Public Service 
Co. of Colorado, Western Slope Gas 
Co. and Cheyenne Light, Fuel and 
Power Co. are permitted to intervene 
subject to the rules and regulations of 
the Commission; Provided , however , 
That the participation of the said 
companies shall be limited to matters 
affecting asserted rights and interests 
specifically set forth in their applica¬ 
tions for leave to intervene; and Pro¬ 
vided, further, That the admission of 
the Public Service Commission of the 
State of Missouri, and the said compa¬ 
nies in the manner provided, shall not 
be construed as recognition by the 
Commission that they might be ag¬ 
grieved because of any order or orders 
entered in this proceeding, and that 
they agree to accept the record as it 
now stands. 

(B) The motion filed by Gas Re¬ 
search Institute on September 30. 
1977, for consideration of its applica¬ 
tion under the procedures specified 
therein, is granted. 

(C) The application filed by Gas Re¬ 
search Institute pursuant to Sections 
4. 8, 15 and 16 of the Natural Gas Act 
on March 22, 1977, is granted upon the 
terms and conditions which are set 
forth in the Stipulation and Agree¬ 
ment appended to the motion filed by 
Gas Research Institute on September 
30. 1977 (as the terms and conditions 
were modified on (October 31. 1977), 
and upon the terms and conditions 
which are set forth herein. 

(D) A Funding Requirement in the 
amount of $9,500,000 covering pro¬ 
posed expenditures in the amount of 
$9,474,000 for the projects specified in 
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Exhibit 2 to the application of Gas Re¬ 
search Institute, is just and reason¬ 
able. 

(E) The said Funding Requirement 
in the amount of $9,500,000 may be 
collected by Gas Research Institute 
commencing 75 days from the date of 
this order, by applying a General R. & 
D. Funding Unit in the amount of 1.2 
mills ($0.0012) per Mcf to Program 
Funding Services consisting of sales 
and transportation deliveries to dis¬ 
tributors for resale and to pipelines 
which are not members of Gas Re¬ 
search Institute, as conditioned in the 
body of this order. 

(F) Members of Gas Research Insti¬ 
tute subject to the jurisdiction of the 
Commission may collect in advance 
such payments to Gas Research Insti¬ 
tute through their jurisdictional rate 
commencing 45 days from the date of 
this order; and the amounts so includ¬ 
ed in their jurisdictional rates shall be 
just and reasonable costs of operation. 

(G) Members of Gas Research Insti¬ 
tute subject to the jurisdiction of the 
Commission may collect such pay¬ 
ments to Gas Research Institute by 
filing with the Commission R.D. & D. 
cost adjustment provisions which 
comply with Section 154.38(d)(5Xv) of 
the Commission’s Regulations under 
the Natural Gas Act and which con¬ 
tain, additionally, provisions clearly 
indicating that such cost adjustment 
provisions are applicable only to pay¬ 
ments to Gas Research Institute, that 
such advance collections shall be re¬ 
mitted to Gas Research Institute 
within 30 days, and that such advance 
collections shall be made only from 
persons receiving Program Funding 
Services and only to the extent of 
such Program Funding Services; the 
said R.D. & D. cost adjustment provi¬ 
sions may be placed into effect upon 
not less than 30 days notice, and will 
be allowed to take effect without sus¬ 
pension, reduction and refund. 

(H) The Secretary shall publish 
promptly in the Federal Register 
notice hereof. 

(I) One copy of this opinion and 
order shall be transmitted to every 
state regulatory commisison for the 
express purpose of alerting all states, 
through this Ordering Paragraph, 
that existing adjustment provisions of 
companies subject to their jurisdic¬ 
tion, and new such provisions which 
may be filed, may not be properly de¬ 
signed to assure that advance collec¬ 
tions shall be made only from persons 
receiving Program Funding Services 
and only to the extent of such Pro¬ 
gram Funding Services. 

By the Commission. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-8104 Filed 3-27-78; 8:45 ami 
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[Docket Nos. CP66-110, et al.. CP71-222, et 
al., CP70-19, et al.. CP74-317, et al.l 

GREAT LAKES GAS TRANSMISSION CO. 

Petition to Amend 

March 22, 1978. 

On October 1, 1977, pursuant to the* 
provisions of the Department of 
Energy Organization Act (DOE Act), 
Pub. L. 95-91, 91 Stat. 565 (August 4, 
1977) and Executive Order No. 12009, 
42 FR 46267 (September 15, 1977), the 
Federal Power Commission ceased to 
exist and its functions and regulatory 
responsibilities were transferred to the 
Secretary and the Federal Energy 
Regulatory Commission (FERC) 
which, as an independent commission 
within the Department of Energy, was 
activated on October 1, 1977. 

The “savings provisions” of section 
705(b) of the DOE Act provide that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceedings as 
if the DOE Act had not been enacted. 
All such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func¬ 
tions which are the subject of these 
proceedings were specifically trans¬ 
ferred to the FERC by section 
402(a)(1) of the DOE Act. 

The joint regulation adopted on Oc¬ 
tober 1,1977, by the Secretary and the 
FERC entitled “Transfer of Proceed¬ 
ings to the Secre tary of Energy and 

the FERC,” 10 CFR -, provided 

that this proceeding would be contin¬ 
ued before the FERC. The FERC 
takes action in this proceeding in ac¬ 
cordance with the above mentioned 
authorities. 

Take notice that on March 6. 1978, 
Great Lakes Gas Transmission Com¬ 
pany (Petitioner), 2100 Buhl Building, 
Detroit, Mich. 48226, filed in Docket 
Nos. CP66-110, et al., CP71-222. et al.. 
CP70-19, et al.. and CP74-317, et al., a 
petition to amend the orders issued in 
the instant dockets pursuant to sec¬ 
tion 7(c) of the Natural Gas Act so as 
to authorize amendments to Petition¬ 
er's gas transportation contract dated 
September 21, 1967, with TransCanada 
Pipeline Limited (TransCanada), gas 
transportation contract dated May 20, 
1974, with Michigan Wisconsin Pipe 
Line Co. (Michigan Wisconsin) and a 
gas exchange agreement dated Octo¬ 
ber 30. 1970, with TransCanada and 
Michigan Wisconsin and continuance 
of the transportation and exchange of 
volumes under the amendatory agree¬ 
ments as modified by the amendatory 
agreements dated December 29, 1977 
and February 22, 1978, all as more 
fully set forth in the petition on file 


with the Commission and open to 
public inspection. 

It is stated that pursuant to the gas 
transportation contract dated Septem¬ 
ber 12. 1967, between Petitioner and 
TransCanada, Petitioner is obligated 
to transport up to 815,000 Mcf of natu¬ 
ral gas per day for the account of 
TransCanada from the Emerson inter¬ 
connection of the Sault Ste. Marie and 
St. Clair interconnections of Petition¬ 
er’s pipeline with those of TransCan¬ 
ada. It is further stated that pursuant 
to the gas exchange agreement dated 
October 30, 1970, between Petitioner, 
TransCanada and Michigan Wiscon¬ 
sin, Petitioner is obligated to exchange 
with Michigan Wisconsin during the 
winter months up to 500,000 Mcf per 
day of natural gas between various de¬ 
livery points on Petitioner's pipeline 
system, and that pursuant to the gas 
transportation contract dated May 20, 
1974, between Petitioner and Michigan 
Wisconsin, Petitioner is obligated to 
transport certain volumes from Far- 
well interconnections to points of in¬ 
terconnection between the two compa¬ 
nies in Lapeer and St. Clair counties. 
Mich. 

Petitioner states that since the in¬ 
ception of the above-mentioned agree¬ 
ments, the total heating value of the 
gas delivered by TransCanada and 
Michigan Wisconsin to Peitioner, 
under such agreements has been at 
least 1,000 Btu per cubic foot and each 
of the present agreements provides for 
transportation and exchange, as the 
case may be. on a volumetric basis. 

It is stated that TransCanada has 
advised Petitioner that commencing 
on or about April 1, 1978, the total 
heating value of the gas delivered by 
TransCanada to Petitioner and, in 
turn, delivered by Petitioner to Michi¬ 
gan Wisconsin under the exchange 
agreement, is expected to fall below 
1,000 Btu per cubic foot. It is further 
stated that Michigan Wisconsin, on 
the other hand, has advised Petitioner 
that the heating value of the gas re¬ 
turned by Michigan Wisconsin to Peti¬ 
tioner under the exchange agreement 
is expected to continue to be at least 
1,000 Btu per cubic foot. 

Petitioner states that in view of the 
anticipated reduction in the total 
heating value per Mcf of the gas deliv¬ 
ered by TransCanada to Petitioner for 
transportation and a continuation of 
the higher Btu content per Mcf of gas 
delivered by Michigan Wisconsin to 
Petitioner, there could be a substan¬ 
tial difference in the heating values 
per Mcf of the gas redelivered by Peti¬ 
tioner to TransCanada and Michigan 
Wisconsin from that received from 
each party. Petitioner further states 
that in order to keep each of the par¬ 
ties whole* it is essential that the 
transportation and exchange under 
the above agreements be based on a 
thermal measurement. 
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Consequently, the parties to the 
TransCanada transportation contract, 
Michigan Wisconsin transportation 
contract, and exchange agreement 
have agreed by amendatory agree¬ 
ments dated December 29, 1977 and 
February 22, 1978, that the transpor¬ 
tation and exchange of gas under the 
agreements be continued, but on a 
thermal basis, it is stated 

It is indicated that the contract 
quantity under the two transportation 
contracts referred to above has not 
been changed; however, the measured 
volumes that would be redelivered by 
Petitioner to TransCanada and Michi¬ 
gan Wisconsin under these contracts 
would be different than those received 
by it since the heating values per Mcf 
of gas received would be different 
from the heating values per Mcf of gas 
redelivered and this requires a volu¬ 
metric adjustment to keep the parties 
whole. Petitioner states that under the 
exchange agreement, Michigan Wis¬ 
consin would continue to receive from 
Petitioner the 6ame total number of 
therms on a daily basis as it has been 
receiving prior to these amendments. 

It is indicated that some other minor 
changes have also been made in the 
exchange agreement which would 
permit the exchange of volumes over 
and above 500,000 Mcf per day by 
mutual agreement of the parties and 
permit exchange at additional delivery 
points including the Carlton intercon¬ 
nection. Prior to this amendment. Pe¬ 
titioner could drop off the gas only at 
the Crystal Falls interconnection, it is 
said. Petitioner asserts that the 
changes made would provide addition¬ 
al flexibility to Petitioner and Michi¬ 
gan Wisconsin on their pipeline sys¬ 
tems and would be to the ultimate 
benefit of both the companies’ cus¬ 
tomers. 

Petitioner indicates that the effec¬ 
tive date of the amendments con¬ 
tained in the above-mentioned amen¬ 
datory agreements would be the first 
day of the month succeeding the 
month in which the average total 
heating value of the gas delivered by 
TransCanada to Petitioner under the 
TransCanada transportation contract 
falls below 1,000 Btu per Mcf. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before April 12, 1978, file with the 
Federal Energy Regulatory Commis¬ 
sion, Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in accor¬ 
dance with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas 
Act (18 CFR 157.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but^pill not 
serve to make the protestanls parties 
to the proceeding. Any person wishing 


to become a party to a proceeding or 
to participate as a party in any hear¬ 
ing therein must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Kenntth F. Plumb, 

.Sec ref ary. 

CFR Doc. 78-8119 Filed 3-27-78; 8:45 am] 
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HEADWATER BENEFITS INVESTIGATIONS 

Nofica Designating New Docket Prefix and 
Numbers 

March 22, 1978. 

Take notice that the Federal Energy 
Regulatory Commission (FERC) has 
adopted a new docket prefix and new 
numbers to be assigned to headwater 
benefits investigations under Part 1 of 
the Federal Power Act and the regula¬ 
tions promulgated by Order No. 268, 
issued April 27, 1963. 

Each headwater benefits Investiga¬ 
tion will carry a docket number begin¬ 
ning with the two-letter prefix “HB'\ 
followed by two digits that designate 
the river basin, two digits indicating 
the fiscal year when the latest Investi¬ 
gation in each river basin was begun, 
and a number indicating the order in 
which investigations were initiated 
during that year. It should be noted 
that headwater benefits investigations 
are initiated by the Commission Staff 
pursuant to Order No. 268. 

To date, 21 river basins having head¬ 
water benefits investigations have 
been designated with “E” docket pre¬ 
fixes. By Notice issued November 16, 
1977, the "E” prefix was eliminated 
from FERC’s docket system. By this 
Notice, those investigations previously 
designated by “E” dockets are reas¬ 
signed “HB” dockets as indicated. 
Take further notice that all 63 river 
basins for which headwater benefits 
investigations are currrently complet¬ 
ed or pending are herein assigned 
44 HB” numbers pursuant to the estab¬ 
lishment of the new docket prefix 
system. 

Following is a complete list of head¬ 
water benefits investigations by river 
basin, with their old and new docket 
number assignments: 


New docket No. Old docket 
No. 

River basin 

HBO1-39-1 

’ E-6859 Ban Joaquin. 

HB02-77-2 

E 6384 

Columbia. 

HB03-75-1 

E-6893 

Alabama. 

HB04-75-2 

E 6468 

Savannah. 

HB03-78-1 

E-6467 

Missouri. 

HB06- 75-3 

B-6570 

Clarion. 

HB07-75-4 

E6578 

Kem. 

HB08 74-2 

E-6684 

Roanoke. 

HB09-75-5 

E-8709 

Ouachita. 

HB10-75-8 

E-6711 

White (Ark.). 

HBll-75-7 

£-6730 

Chattahoochee. 

HB12-77-3 

E-6766 

Willamette. 

HB13-58-1 


Platte. 

HB14-60-1 

£-9608 Snake. 

HB 15-60-2 

E-6950 

Connecticut. 


New docket No. 

Old docket River basin 

No. 

HB16-60-3 

..Flint. 

HB 17-60-4 

E-6969 Kanawha. 

HB18-61-1 

.Red Lake. 

HB19-61-2 

.......Truckee. 

HB 20-61-3 

_Ohio. 

HB21-67-1 

E-7671 Mississippi. 

HB22-63-1 

.Androscoggin. 

HB23-63-2 

Flambeau. 

HB24-63-3 

E-7719 Colorado (Colo.). 

HB25-63-4 

E-9607 Colorado (Tex.). 

HB26-63-5 

Deschutes. 

HB27-63-6 

...Feather. 

HB28-63-7 

...American. 

HB29-63 -8 

....Glia. 

HB30-63-9 

....._......... Guadalupe. 

HB31-63-10 

.._.._Kansas. 

HB32-63-11 

...... Klamath. 

HB33-63-12 

___Lewis. 

HB34-63-13 

....Menominee. 

HB35-63-14 

..Mokelumne. 

HB36-63-15 

... Niobrara. 

HB37-63-16 

E-6454 Nlsqually. 

HB38-63-17 

.. Ogden. 

HB39-63-18 

--Osage. 

HB40-63-19 

... Owens Valley, 

HB41-63-20 

__ Provo. 

HB42-63-21 

__Santee. 

HB43-63-22 

.. Stanislaus. 

HB44-63-23 

E-7314 Tallapoosa. 

HB45-63-24 

..Tennessee. 

HB46-63-25 

_Weber. 

HB47-63-28 

.Winooski. 

HB48-63-27 

___Wisconsin. 

HB49-63-28 

__Yadkin Pccdee. 

HB50-63-29 

__.._Minnesota. 

HB51-65-1 

_Cowlitz. 

HB52-70-1 

_____ Susquehanna. 

HB53-65-2 

..Kennebec. 

HB54-71-1 

.. Yakima. 

HB85-74-1 

E-9112 White (Wash.). 

HB56 74-3 

... Clearwater. 

HB57-78-1 

.................. Thames. 

HB58 76-2 

...Des Moines. 

HB59-76-3 

...Rio Grande. 

HB60-76-4 

..Rogue. 

HB61-76-6 

... Merrimack. 

HB62-77-1 

...._Genesee. 

HB63-77-4 

..St. Louis. 


Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-8103 Filed 3-27-78; 8:45 am] 
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[Docket No. ES78-24] 

KENTUCKY UTILITIES CO. 

Application 

March 20, 1978. 

Take notice that on March 6, 1978, 
Kentucky Utilities Co. (applicant) 
filed an application pursuant to sec¬ 
tion 203 of the Federal Power Act with 
the Commission seeking authorization 
to acquire from Old Dominion Power 
Co. (Old Dominion), its wholly owned 
subsidiary, from time to time during 
the year 1978, unsecured promissory 
notes of Old Dominion in amounts not 
to exceed $1,500,000 in the aggregate 
at any time unpaid. With such notes 
bearing final maturity dates of not 
more than ten (10) years from the 
date of such note. 

Applicant is incorporated under the 
laws of the State of Kentucky, with its 
principal business office at Lexington, 
Ky. Applicant is a public utility en¬ 
gaged in generating, purchasing, trans- 
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mitting, distributing, and selling elec¬ 
tric energy in central, southeastern, 
and western Kentucky. Applicant also 
serves about 23 counties in Tennessee. 

Old Dominion is incorporated under 
the laws of the State of Virginia with 
its principal business office at Norton, 
Va. and is engaged in purchasing, 
transmitting, distributing, and selling 
electric energy in five counties in 
southwestern Virginia. Old Dominion 
is a wholly owned subsidiary of the ap¬ 
plicant. 

The electric utility facilities of the 
applicant and of Old Dominion are in¬ 
terconnected with those of certain 
other electric utilities under intercon¬ 
nection agreements on file with the 
Commission. 

The proceeds from the issuance of 
the notes will be used by Old Domin¬ 
ion to finance the construction, com¬ 
pletion, extension, and improvement 
of its electric utility facilities. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should, on or before 
April 7, 1978, file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washing¬ 
ton, D.C. 20426, petitions to intervene 
or protests in accordance with the 
Commission’s rules of practice and 
procedure (18 CFR 1.8, 1.10). AD pro¬ 
tests filed with the Commission wDl be 
considered by it in determining the ap¬ 
propriate action to be taken, but wiU 
not serve to make the protestants par¬ 
ties to the proceeding. Persons wishing 
to become parties to the proceeding or 
to participate as a party in any hear¬ 
ing therein must fUe petitions to inter¬ 
vene in accordance with the Commis¬ 
sion's rules. The application is on file 
with the Commission and available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8067 Filed 3-27-78; 8:45 am) 
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[Docket No. RP78-37] 

IAWRENCEBURG GAS TRANSMISSION CORF. 

Errata Notica 

March 15, 1978. 

Take note of the following changes 
in the order accepting for filing and 
suspending proposed rate increase, 
granting waiver, initiating hearing, 
and establishing procedures, issued 
February 27, 1978 (published at 43 FR 
8838): 

Page 8838, footnote 1. add “First Re¬ 
vised Sheet No. 4A and First Revised 
Sheet No. 17." 

Page 8838, footnote 1, change "First 
Revised Sheet No. 18" to "Eleventh 
Revised Sheet No. 18." 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8110 Filed 3-27-78; 8:45 am) 
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[Docket No. ER78-244) 

MADISON GAS 4 ELECTRIC CO. 

Filing of Stotomont of Agroomont ond First 
Rovltod Appendix J 

March 20, 1978. 

Take notice that on March 13, 1978, 
Madison Gas & Electric Co. (MGE) 
tendered for filing a statement of 
agreement and first revised appendix J 
(revised February 27, 1978) to the in¬ 
terconnection agreement dated April 
1, 1976, between Madison Gas & Elec¬ 
tric Co. and Wisconsin Power & Light 
Co. (WPL). 

MGE indicates that the statement of 
agreement is proposed to be effective 
March 1. 1978, and the first revised ap¬ 
pendix J is proposed to be effective 
February 27, 1978. MGE therefor re¬ 
quests waiver of the Commission's 
notice requirements to allow for said 
effective dates. 

MGE states that the statement of 
agreement cancels appendix H of the 
interconnection agreement which pro¬ 
vided for temporary 138 kV intercon¬ 
nections. 

According to MGE, the first revised 
appendix J provides for a change in 
paragraph J 1.03(a) wherein only one 
345 kV transmission line wDl be con¬ 
structed, owned, operated, and main¬ 
tained by MGE between the Columbia 
plant 345 kV substation and the Madi¬ 
son Gas North Madison 345 kV substa¬ 
tion instead of two lines provided in 
the original appendix J. 

MGE states that signed copies of the 
statement of agreement and first re¬ 
vised appendix J have been provided 
to WPL. 

Any person desiring to be heard or 
to protest said fUing should fUe a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington. D.C. 20426, in accordance 
with the Commission’s rules of prac¬ 
tice and procedure (18 CFR 1.8, 1.10). 
AD such petitions or protests should 
be filed on or before April 3,1978. Pro¬ 
tests will be considered by the Com¬ 
mission in determining the appropri¬ 
ate action to be taken, but wUl not 
serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must fUe a petition to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for pubUc inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8068 Filed 3-27-78; 8:45 am) 
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[Docket No. CP75-200) 

MICHIGAN CONSOLIDATED GAS CO. 

Petition To Amend 

March 22,1978. 

On October 1, 1977, pursuant to the 
provisions of the Department of 
Energy Organization Act (DOE Act), 
Pub. L. 95-91, 91 Stat. 565 (August 4, 
1977), and Executive Order No. 12009, 
42 FR 46267 (September 15, 1977), the 
Federal Power Commission ceased to 
exist and its functions and regulatory 
responsibilities were transferred to the 
Secretary of Energy and the Federal 
Energy Regulatory Commission 
(FERC) which, as an independent 
commission within the Department of 
Energy, was activated on October 1, 
1977. 

The "savings provisions" of Section 
705(b) of the DOE Act provided that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceedings as 
if the DOE Act had not been enacted. 
Ail such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func¬ 
tions which are the subject of this pro¬ 
ceeding were specifically transferred 
to the FERC by Section 402(a)(1) of 
the DOE Act. 

The joint regulation adopted on Oc¬ 
tober 1, 1977, by the Secretary and the 
FERC entitled "Transfer of Proceed¬ 
ings to the Secretary of Energy and 

the FERC," 10 CFR -, provided 

that this proceeding would be contin¬ 
ued before the FERC. The FERC 
takes action in this proceeding in ac¬ 
cordance with the above mentioned 
authorities. 

Take notice that on March 13, 1978, 
Michigan Consolidated Gas Co. (Peti¬ 
tioner), One Woodward Avenue, De¬ 
troit, Mich. 48226, filed in Docket No. 
CP75-200 a petition to amend the 

order of July 7. 1977 (57 FPC -) 

issued by the Federal Power Commis¬ 
sion in the instant docket pursuant to 
Section 7(c) of the Natural Gas Act so 
as to delete all reference to the stor¬ 
age by AppDcant of 5,000,000 Mcf of 
gas for Michigan Wisconsin Pipe Line 
Co. (Michigan Wisconsin) during the 
summer of 1978 and the redelivery of 
such gas during the 1978-79 winter, all 
as more fully set forth in the petition 
on file with the Commission and open 
to public inspection. 

It is indicated that pursuant to the 
FPC order of July 7. 1977, Petitioner 
was authorized to store for Michigan 
Wisconsin 9,000,000 Mcf of gas during 
the 1977-78 storage season and 
5,000,006 Mcf of gas during the 1978- 
79 storage season. Petitioner states 
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that this storage service was Intended 
as a temporary interim arrangement 
to assist Michigan Wisconsin, pending 
the completion of its gas storage ac¬ 
quisition and development program 
authorized in Docket No. CP74-316, in 
providing long-term storage service for 
Northern Natural Gas Co., Natural 
Gas Pipeline Company of America and 
Peoples Gas Light and Coke Co. (the 
Customers), as authorized by Docket 
No. CP75-182. 

The petition states that Michigan 
Wisconsin has informed Petitioner 
that due to accelerated development 
of the Storage facilities authorized in 
Docket No. CP74-316, it has deter¬ 
mined that it would be able to store 
the entire 9,000,000 Mcf of gas for the 
Customers during the 1978-79 storage 
season without assistance from Appli¬ 
cant. Consequently. Petitioner and 
Michigan Wisconsin have by an 
amendment dated October 28, 1977, 
agreed to modify their gas storage 
agreement of November 26, 1974, as 
amended, which amendment deletes 
from the gas storage agreement all 
reference to the storage of 5.000,000 
Mcf of gas by Applicant for Michigan 
Wisconsin during the summer of 1978 
and the redelivery of such gas during 
the 1978-79 winter, it is said. 

It is indicated that Michigan Wis¬ 
consin is concurrently making a com¬ 
panion filing in Docket No. CP75-182 
for authorization to store in its storage 
fields, during the 1978-79 storage 
season, the 5,000,000 Mcf of storage 
service gas that Petitioner is currently 
authorized herein to store for Michi¬ 
gan Wisconsin. 

Petitioner states that with the ter¬ 
mination of this storage service for 
Michigan Wisconsin, there would be 
9,000,000 Mcf of working storage ca¬ 
pacity available at the Taggart Stor¬ 
age Field beginning with the 1978-79 
storage season, and that to utilize this 
capacity. Petitioner’s Interstate Stor¬ 
age Division is concurrently making a 
filing in Docket No. CP77-274 for au¬ 
thorization to store an additional 
6,250.000 Mcf of gas for Panhandle 
Eastern Pipe Line Co. on a long-term 
basis, and that in addition, it is antici¬ 
pated that the Interstate Storage Divi¬ 
sion would soon make an appropriate 
filing for authorization to use the re¬ 
maining 2,750,000 Mcf of capacity at 
Taggart to store gas for Columbia Gas 
of Ohio, Inc. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before April 14, 1978, file with the 
Federal Energy Regulatory Commis¬ 
sion, Washington. D.C. 20426, a peti¬ 
tion to intervene or a protest in accor¬ 
dance with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas 
Act (18 CFR 157.10). All protests filed 


with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding or 
to participate as a party in any hear¬ 
ing therein must file a petition |o in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-8120 FUed 3-27-78; 8:45 ami 
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(Docket No. RI78-241 

NORTHERN PUMP CO. 

Petition for Special Relief 

March 22, 1978 

Take notice that on January 11, 
1978, Northern Pump Co. (Petitioner), 
1915 57th Avenue North, Minneapolis, 
Minn. 55430, filed a petition for special 
relief in Docket No. RI78-24 pursuant 
to Section 2.76 of the Commission’s 
Rules (18 C.F.R. § 2.76). Presently peti¬ 
tioner sells gas to Northern Natural 
Gas Co. from the Becker No. 1 Well, 
Hugoton Field, Finney County, Kans. 
at the effective rate of 17.99932 cents 
per Mcf at 14.65 psia. Petitioner now 
seeks authorization to sell its gas to 
the same purchaser at the increased 
rate of 91.5940 cents per Mcf at 14.65 
psia. 

Petitioner requests permission to sell 
its gas at the increased rate so that it 
can recoup monies it will spend in the 
installation of a pumping unit and re¬ 
lated equipment to remove water accu¬ 
mulation from the well and to contin¬ 
ue production in furtherance of recov¬ 
ering the estimated remaining reserves 
of 166,000 Mcf of gas from the well. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before April 
14, 1978, file with the Federal energy 
Regulatory commission, Washington. 
D.C. 20426, a petition to intervene or a 
protest in accordance with the require¬ 
ments of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the Com¬ 
mission will be considered by it in de¬ 
termining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 


California-Pacific Utilities Co.. 

Cascade Natural Gas Corp..... 

Intermountain Gas Co... 


Any party wishing to become a party 
to a proceeding, or to participate as a 
party in any hearing therein, must file 
a petition to intervene in accordance 
with the Commission’s Rules. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-8121 Filed 3-27-78; 8:45 ami 


[6740-02] 

(Docket Nos. CP75-286 and CP76-106] 

NORTHWEST PIPELINE CORP. 

Petition to Amond 

March 22, 1978. 

Take notice that on March 6, 1978, 
Northwest Pipeline Corp. (Petitioner), 
P.O. Box 1526, Salt Lake City. Utah 
84110, filed in Docket Nos. CP75-286 
and CP76-106 a petition to amend the 
order of January 31, 1978, issued in 
the instant docket pursuant to Section 
7(c) of the Natural Gas Act so as to 
correct the Mcf seasonal volumes of 
gas that Petitioner is authorized to de¬ 
liver to its customers, all as more fully 
set forth in the petition to amend on 
file with the Commission and open to 
public inspection. 

Petitioner indicates that it is neces¬ 
sary to revise the seasonal allocation, 
stated in Mcf, as set forth in its peti¬ 
tion to amend filed in the captioned 
proceedings on October 18, 1977. Peti¬ 
tioner states that in its October 18, 
1977, filing, it showed the allocation of 
the seasonal quantity of vaporized li¬ 
quified natural gas (LNG) it proposed 
to deliver to certain of its customers 
purchasing LNG storage service 
during the 1978-79 heating season on 
both a therm (100,000 Btu) and Mcf 
basis. Petitioner correctly stated the 
seasonal quantity on a heating value 
(therm) basis but incorrectly stated 
the seasonal quantity on a volumetric 
(Mcf) basis, it is stated. The petition 
states that the executed service agree¬ 
ments between Petitioner and those of 
its customers purchasing the LNG 
storage service, correctly stated the 
seasonal quantity on a therm basis. 
Consequently, Petitioner states that 
notwithstanding that the October 
amendment showed the correct sea¬ 
sonal allocation as stated in therms, 
Petitioner believes that the volumetric 
allocation as set forth in the Commis¬ 
sion’s order of January 31, 1978, 
should be amended to state the correct 
volumes as stated in Mcf. 

Petitioner indicates that the pro¬ 
posed seasonal allocations as filed and 
as corrected are as follows: 


Piled seasonal quantity Corrected seasonal 
quantity 


Mcf Therms Mcf Therms 


55.550 572.502 54.785 572.502 

438.488 4 . 519.248 432.464 4 . 519,248 

311.895 3 . 214.537 307.611 3 . 214.537 


Proposed allocation 1978-79 heating season 
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Proposed allocation 1978-79 heating season— Continued 



Filed seasonal quantity 

Corrected seasonal 
Quantity 


Mcf 

Therms 

Mcf 

Therms 

Northwest Natural Gas Co..... 

93.014 

958.713 

91.743 

958.713 

Peoples Natural Gas Co. 

11.483 

120.000 

11.483 

120.000 

Southwest Gas Corp..—.. 

Washington Natural Gas Co..—.. 

Washington Water Power Co.. The ....... 

29.187 

103.445 

156.938 

434.000 

1.081.000 

1.640.000 

41.531 

103.445 

156.938 

434.000 

1.081.000 

1,640.000 


1,200.000 

12.540.000 

1.200.000 

12,540.000 


Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before April 10, 1978, file with the 
Federal Energy Regulatory Commis¬ 
sion, Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in accor¬ 
dance with the requirements of the 
Commission’s rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. 

Kenneth Plumb, 
Secretary: 

[FR Doc. 78-8123 Filed 3-27-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP75-140] 

PACIFIC ALASKA LNG CO. 

Informal Conference 

March 21, 1978. 

Take notice that as a result of in¬ 
quires submitted to the Commission 
staff by the parties, the staff will hold 
an informal conference with all parties 
to the proceeding on March 30, 1978, 
at 10 a.m., Room 8402, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, Washington, D.C. 
20426. The conferees will discuss, 
among other things, recently prepared 
studies of pipeline alternatives to LNG 
shipment of Cook Inlet gas, and re¬ 
sponses to a questionnaire served on 
Cook Inlet, producers. At the confer¬ 
ence it is expected that parties may 
propose offers of settlement of the 
proceeding, or of any of the issues 
therein, the possibility of simplifica¬ 
tion of issues, the obtaining of admis¬ 
sions of fact or the authenticity of 
documents, and such other matters as 
may expedite the orderly conduct and 
disposition of the proceeding. In view 
of the interrelationship of the pro¬ 
ceeding with the import proposal by 
Pacific Indonesia LNG Co., the staff is 
extending an invitation to the Eco¬ 


nomic Regulatory Administration to 
send a representative to the confer¬ 
ence. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 78-8069 Filed 3-27-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. EL78-3] 

PACIFIC GAS AND ELECTRIC CO. 

Accepting Answer Out of Time 

March 22, 1978. 

On March 6, 1978, the Public Utili¬ 
ties Commission of the State of Cali¬ 
fornia (CPUC) filed a request for leave 
to file out of time an answer to the 
Protest, Complaint, Motion to Reject, 
Petition to Intervene, and Request for 
a Hearing filed February 9, 1978, by 
the California Department of Water 
Resources in the above referenced pro¬ 
ceeding. 

Upon consideration, notice is hereby 
given that the answer filed March 6, 
1978, by CPUC is accepted out of time. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8122 Filed 3-27-78; 8:45 am] 


[ 6740 - 02 ] 

[Project No. 77] 

PACIFIC GAS & ELECTRIC CO. (POTTER VALLEY 
PROJECT) 

Availability of Staff Draft Environmental 
Impact Statement 

March 22,1978. 

Notice is hereby given in the cap¬ 
tioned project, that on or about March 
28, 1978, as required by § 2.81(b) of 
Commission order No. 415-C, a draft 
environmental impact statement pre¬ 
pared by the staff of the Federal 
Energy Regulatory Commission was 
made available for comments. This 
statement deals with the environmen¬ 
tal impact of the issuance of a new 
Federal Energy Regulatory Commis¬ 
sion license to the Pacific Gas & Elec¬ 
tric Co. for the continued operation 
and maintenance of the Potter Valley 
project. The project is located on the 
Eel and East Fork Russian Rivers in 
Lake and Mendocino Counties, Calif. 
The project consists of; (1) Scott Dam; 
(2) Lake Pillsbury, the project storage 
reservoir, formed by Scott Dam across 


the Eel River; (3) Cape Horn Dam; (4) 
Van Arsdale Reservoir, the project for¬ 
ebay, formed by Cape Horn Dam 
across the Eel River; (5) an intake 
structure on the south side of Van 
Arsdale Reservoir; (6) an interbasin 
water diversion system consisting of 
two tunnel sections and two pipe sec¬ 
tions with a total length of approxi¬ 
mately 7,400 feet; (7) two penstocks, 
each approximately 1,800 feet in 
length; (8) a powerhouse with three 
turbin-generator units having an in¬ 
stalled capacity totaling 9,040 kW; (9) 
a tailrace canal approximately 6,400 
feet in length discharging into the 
East Fork Russian River; and (10) ap¬ 
purtenant facilities. 

This statement has been circulated 
for comments to Federal, State, and 
local agencies, has been placed in the 
public files of the Commission, and is 
available for public inspection both in 
the Commission’s Office of Public In¬ 
formation, Room 1000, 825 North Cap¬ 
itol Street NE.. Washington, D.C. 
20426, and at its San Francisco Re¬ 
gional Office located at 555 Battery 
Street, San Francisco. Calif. 94111. 

Copies may be ordered from the 
Commission’s Office of Public Infor¬ 
mation, Washington, D.C. 20426. 

Any person who wishes to do so may 
file comments on the staff draft state¬ 
ment for the Commission’s consider¬ 
ation. All comments must be filed on 
or before May 12, 1978. 

Any person who wishes to present 
evidence regarding environmental 
matters in this proceeding must file 
with the Commission a petition to in¬ 
tervene pursuant to § 1.8 of the Com¬ 
mission’s rules of practice and proce¬ 
dure. Petitioners must also file timely 
comments on the draft statement in 
accordance with § 2.81(c) of Order No. 
415-C. 

A1 petitions to intervene must be 
filed on or before May 12,1978. 

Kenneth Plumb, 
Secretary. 

[FR Doc. 78-8108 Filed 2-28-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ES76-421 

PAQFIC POWER A LIGHT CO. 

Supplement No. I to Application 

March 20, 1978. 

Take notice that on March 14, 1978, 
Pacific Power <fc Light Co. (applicant), 
a corporation organized under the 
laws of the State of Maine and quali¬ 
fied to transact business in the States 
of Oregon. Wyoming. Washington, 
California, Montana, and Idaho, with 
its principal business office at Port¬ 
land, Oreg., filed an amendment No. 1 
to its application with the Federal 
Power Commission, pursuant to the 
Federal Power Act, seeking a supple- 
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mental order. (1) Authorizing appli¬ 
cant to assume the obligations of 
Black Hills Power & Light Co. In con¬ 
nection with a leveraged lease of the 
Wyodak project, upon the occurrence 
of certain conditions; (2) authorizing 
applicant to assume liability for the 
obligations of the owner trustee under 
a trust indenture and mortgage in con¬ 
nection with a leveraged lease of its 
Wyodak project, upon the occurrence 
of certain conditions; (3) disclaiming 
jurisdiction over the owner trustee, 
the owner participants, the bondhold¬ 
ers and the indenture trustee in con¬ 
nection with applicant’s leveraged 
lease of the Wyodak project; (4) au¬ 
thorizing applicant to issue its evi¬ 
dences of indebtedness having a matu¬ 
rity of 180 days or less to finance pur¬ 
chase of the Wyodak project upon the 
occurrence of certain conditions, 
unless such approval is not required 
because the issuance of such indebted¬ 
ness is covered by section 204(e) of the 
Federal Power Act; and (5) authoriz¬ 
ing the proposed sale, lease, and repur¬ 
chase of the Wyodak steam electric 
generating facility located near Gil¬ 
lette. Wyo. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should, on or before 
April 7. 1978, file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washing¬ 
ton, D.C. 20426, petitions to intervene 
or protest in accordance with the 
Commission’s rules of practice and 
procedure (18 CFR 1.8, 1.10). All pro¬ 
tests filed with the Commission will be 
considered by it in determining the ap¬ 
propriate action to be taken but will 
not serve to make the protestants par¬ 
ties to the proceeding. Persons wishing 
to become parties to a proceeding or to 
participate as a party in any hearing 
therein must file petitions to intervene 
in accordance with the Commission’s 
rules. The application as amended is 
on file with the Commission and avail¬ 
able for public inspection. 

Kenneth F. Plumb, 
Secretary. 

IFR Doc. 78-8070 Filed 3-27-78; 8:45 am] 


• [ 6740 - 02 ] 

[Docket No. RI78-30] 

R. CLARK TAYLOR (OPERATOR) 

Petition for Special Relief 

March 22. 1978. 

Take notice that on February 15. 
1978, R. Clark Taylor (Operator) Suite 
480, City Center Building, Oklahoma 
City, Okla.. filed a petition for special 
relief pursuant to section 2.56a(g) of 
the Commission’s Statements of Gen¬ 
eral Policy and Interpretation (18 
CFR § 2.56a(g)). 

Taylor sells natural gas in interstate 
commerce to Panhandle Eastern Pipe 


Line Co. (Panhandle Eastern) from 
the Lee Moore No. 1 Well, section 10- 
T-34S-R41 W, Morton County, Tex., 
at a rate of 75 cents per Mcf. Taylor 
states that continued production at 
this rate would be uneconomical. Ac¬ 
cordingly. Taylor seeks authorization 
to collect from Panhandle Eastern a 
rate of $1.50 per Mcf. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before April 
14, 1978, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the require¬ 
ments of the Commission’s rules of 
practice and procedure (18 C.F.R. 1.8 
or 1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to 
be taken but will not serve to make 
the protestants parties to the proceed¬ 
ing. Any party wishing to become a 
party to a proceeding, or to participate 
as a party in any hearing therein, 
must file a petition to intervene in ac¬ 
cordance with the Commission’s rules. 

Kenneth F. Plumb, 
Secretary. 


[ 6740 - 02 ] 

[Docket No. CP78-2241 

SOUTHERN NATURAL GAS CO. 

Application 

March 21, 1978. 

Take notice that on March 8, 1978, 
Southern Natural Gas Co. (applicant), 
P.O. Box 2563. Birmingham, Ala. 
35202, filed in Docket No. CP78-224 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate 
of public convenience authorization to 
construct, install, and operate certain 
facilities necessary to blend domesti¬ 
cally produced natural gas contained 
in its pipeline system with regasified 
LNG to be purchased from applicant’s 
wholly owned subsidiary. Southern 
Energy Co. (Southern Energy), all as 
more fully set forth in the applies+on 
on file with the Commission and open 
to public inspection.. 

Specifically, applicant requests au¬ 
thorization to construct, install, and 
operate the foliowring Georgia facili¬ 
ties: 

1. Wrens Blending Station 

The facilities comprising this station 
are proposed to be constructed, in¬ 
stalled, and operated at applicant’s 
Wrens compressor station yard and in¬ 
clude two (2) measuring stations with 
flow control assemblies; one (1) static 
mixer assembly; electronic instrumen¬ 
tation equipment required to control 
the desired mix; and connecting piping 
and valving required to tie into appli¬ 
cant’s existing pipeline facilities. 


2. Ocmulgee Blending Station 

The facilities comprising this station 
are proposed to be constructed, in¬ 
stalled, and operated at applicant’s Oc¬ 
mulgee compressor station yard and 
include four (4) measuring stations 
with flow control assemblies; two (2) 
static mixer assemblies; electronic in¬ 
strumentation equipment required to 
control the desired mix; and connect¬ 
ing piping and valving required to tie 
into applicant’s existing pipeline facili¬ 
ties. 

3. Thomaston Blending Station 

The facilities comprising this station 
are proposed to be constructed, in¬ 
stalled, and operated at applicant's 
Thomaston compressor station yard 
and include four (4) measuring sta¬ 
tions with flow control assemblies: two 
(2) static mixer assemblies; electronic 
instrumentation equipment required 
to control the desired mix; and con¬ 
necting piping and valving required to 
tie into applicant’s existing pipeline 
facilities. 

Applicant states that the proposed 
facilities would be utilized to control 
the thermal content and specific grav¬ 
ity of the mixture of natural gas and 
regasified LNG transported in appli¬ 
cant’s system. 

It is stated that the estimated cost 
of the proposed facilities is 
$4,236,750.00, which cost would be fi¬ 
nanced by applicant with cash from 
current operations. 

Any person desiring to be heard or 
to make any protest with reference to 
said appication should on or before 
April 10. 1978, file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion's rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 


FEDERAL REGISTER, VOL 43, NO. 60—TUESDAY, MARCH 28, 1978 








12932 


NOTICES 


public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8071 Filed 3-27-78; 8:45 ami 


[6740-02] 

[Docket No. CP78-235] 

SOUTHERN NATURAL GAS CO. AND UNITED 
GAS PIPE LINE CO. 

Notice of Application 

March 22. 1978. 

Take notice that on March 15, 1978, 
Southern Natural Gas Co. (Southern), 
P.O. Box 2563, Birmingham, Ala 
35202, and United Gas Pipe Line Co. 
(United), P.O. Box 1478, Houston, Tex 
77001, filed in docket no. CP78-235 a 
joint application pursuant to section 
7(c) of the Natural Gas Act for a certi¬ 
ficate of public convenience and neces¬ 
sity authorizing the transportation 
and exchange of natural gas, all as 
more fully set forth in the application 
on file with the Commission and open 
to public inspection. 

Applicants request authorization to 
exchange up to approximately 4,000 
Mcf of natural gas per day (at 14.73 
psia) which Southern has arranged to 
purchase from Neuhoff Oil Sc Gas 
Corp. (Neuhoff) from the North Mon- 
tegut Field, Terrebonne Parish, La. It 
is stated that Neuhoff would make the 
sale to Southern pursuant to author¬ 
ity granted in its small producer certi¬ 
ficate issued in Docket No. CS76-195 
and effective October 15, 1975. It is in¬ 
dicated that Southern would construct 
or cause to be constructed approxi¬ 
mately 400 feet of pipeline, a meter 
and hot tap to connect the gas pur¬ 
chased from Neuhoff with United’s ex¬ 
isting pipeline pursuant to budget- 
type authorization under Section 
157.7(b) of the Commission’s Regula¬ 
tions at an estimated cost of $40,000. 

It is stated that United would take 
delivery of gas up to 4,000 Mcf per day 
for Southern’s account at a mutually 
ageeable point on United’s 30-inch Lir- 
ette-Mobile pipeline located in Terre¬ 
bonne Parish, La. Applicants indicate 
that pursuant to the terms and condi¬ 
tions of an exchange agreement, dated 
February 27, 1978, Applicants pro¬ 
posed to exchange volumes of gas 
equal to the volume of gas delivered to 
United by Southern at United’s facili¬ 
ties in North Montegut Field, and that 
in exchange United would redeliver an 
equal volume of gas to Southern at 


the existing authorized point of inter¬ 
connection between United and South¬ 
ern in the vicinity of United’s Bayou 
Sale Compressor Station in St. Mary 
Parish. La., or any other mutually 
agreeable authorized points of inter¬ 
connection between the facilities of 
United and Southern, including the 
Perryville Exchange Point, Perryville, 
La., and the Kosciusko Exchange 
Point, Kosciusko, Miss. 

Applicants state that the exchange 
and transportation agreement would 
be on an Mcf-for-Mcf basis, and that 
United would provide the exchange 
service for Southern at no charge 
during the initial three-year term. 
However, United has the option of 
charging Southern its applicable juris¬ 
dictional zone rate or rates, dependent 
on the redelivery point or points, for 
the gas proposed to be redelivered to 
Southern hereunder, it is said. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
April 14, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion's Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission's 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicants to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8109 Filed 3-27-78; 8:45 ami 


[6740-C2| 

[Docket Nos. ER77-549. ER77-550. ER77- 
516] 

TAMPA ELECTRIC CO. ET AL 
Ordor Granting Intarvantion 

March 22. 1978. 

On October 1, 1977, pursuant to the 
provisions of the Department of 
Energy Organization Act (DOE Act). 
Public Law 95-91. 91 Stat. 565 (August 
4, 1977) and Executive Order No. 
12009, 42 FR 46267 (September 15. 
1977), the Federal Power Commission 
ceased to exist and its functions and 
regulatory responsibilities were trans¬ 
ferred to the Secretary and the Feder- 
al E nergy Regulatory Commission 
(FERC) which, as an independent 
commission within the Department of 
Energy, was activated on October 1, 
1977. 

The "savings provisions" of section 
705(b) of the DOE Act provide that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceedings as 
if the DOE Act had not been enacted. 
All such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func¬ 
tions which are the subject of these 
proceedings were spe cifically trans¬ 
ferred to the FERC by section 
402(a)(1) of the DOE Act. 

The joint regulation adopted on Oc¬ 
tober 1, 1977 by the Secretary and the 
FERC entitled "Transfer of Proceed¬ 
ings to the Secre tary of Energy and 

the FERC," 10 CFR -, provided 

that this proceedi ng w ould be contin¬ 
ued before the FERC. The FERC 
takes action in this proceeding in ac¬ 
cordance with the above mentioned 
authorities. 

On October 3, 1977, the city of Fort 
Pierce, the Gainesville-AIachua 
County Regional Electric Water and 
Sewer Utilities, the Utilities Commis¬ 
sion of the City of New Smyrna 
Beach, the Sebring Utilities Commis¬ 
sion, and the cities of Kissimmee, St. 
Cloud, Starke and Tallahassee (Flor¬ 
ida Cities) filed an untimely petition 
to intervene in the above-captioned 
proceedings. On November 25, 1977, 
the Commission issued an Order 
Granting Intervention to the Florida 
Cities. 

By letter of October 5. 1977, counsel 
for the Florida Cities informed the 
Commission that in the petition to in¬ 
tervene filed on behalf of the Florida 
Cities, the Lake Worth Utilities Au¬ 
thority was inadvertently omitted as a 
joint petitioner. 

The Commission finds: The partici¬ 
pation by the Lake Worth Utilities Au¬ 
thority in this proceeding may be in 
the public interest. 
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The Commission orders: (A) The 
Lake Worth Utilities Authority is 
hereby permitted to intervene in these 
proceedings subject to the Rules and 
Regulations of the Commission; Pro¬ 
vided, however , that participation by 
the Lake Worth Utilities Authority 
shall be limited to matters affecting 
certain rights and interests concerning 
the interchange contracts which are 
involved in this above-captioned pro¬ 
ceeding; and Provided, further, that 
the admission of the Lake Worth Utili¬ 
ties Authority shall not be construed 
as recognition by the Commission that 
the intervenor might be aggrieved be¬ 
cause of any order or orders of the 
Commission entered in this proceed¬ 
ing. 

(B) The late intervention granted 
herein shall not be the basis for delay¬ 
ing or deferring any procedural sched¬ 
ules heretofore established for the or¬ 
derly and expeditious disposition of 
these proceedings. 

(C) The Secretary shall cause 
prompt publication of this order to be 
made in the Federal Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 78-8125 Piled 3-27-78; 8:45 am) 


[6740-021 

[Docket No. CP78-2331 

TENNESSEE GAS PIPELINE CO., A DIVISION OF 
TENNECO, INC, AND MIDWESTERN GAS 
TRANSMISSION CO. 

Application 

March 22. 1978. 

Take notice that on March 14. 1978. 
Tennessee Gas Pipeline Co., a division 
of Tenneco. Inc. (Tennessee). Tenneco 
Budding. Houston. Tex. 77002. and 
Midwestern Gas Transmission Co. 
(Midwestern), 1100 Milam Building, 
Houston. Tex. 77002, filed in Docket 
No. CP78-233 a joint application pur¬ 
suant to section 7(c) of the Natural 
Gas Act for a certificate of public con¬ 
venience and necessity authorizing ap¬ 
plicants to render natural gas trans¬ 
portation services for East Tennessee 
Natural Gas Co. (East Tennessee), and 
Tennessee Natrual Gas Lines. Inc. 
(Tennessee Natural), two of Tennes¬ 
see’s existing customers, all as more 
fully set forth in the application on 
file with the Commission and open to 
public inspection. 

Applicants request authorization to 
render transportation services for East 
Tennessee and Tennessee Natural for 
a primary term commencing on the 
date of receipt of the requested au¬ 
thorization herein and ending March 
31. 1993 (approximately 15 years), 
which services would enable certain 
customers of East Tennessee and Ten¬ 
nessee Naturaf to store a portion of 


the natural gas they each purchase 
from East Tennessee and Tennessee 
Natural with Kentucky Gas Storage 
Co. (Kentucky Gas) under the storage 
service proposed by Kentucky Gas in 
Docket No. CP77-560. 

Applicants indicate that the trans¬ 
portation services proposed herein for 
East Tennessee would specifically 
enable certain customers of East Ten¬ 
nessee (storage customers) as listed 
below to store a portion of each such 
customer’s annual gas supply with 
Kentucky Gas. It is stated that such 
storage customers have entered into 
precedent agreements with Kentucky 
Gas which provide that Kentucky Gas 
w'ould, upon receipt of all necessary 
authorizations, perform a storage ser¬ 
vice for the storage customers com¬ 
mencing with the 1978 injection period 
and continuing for a primary period 
through March 31. 1993, with the fol¬ 
lowing volumetric limits: 

Maximum 
quantity 
stored. Mfc 


Storage customers: 

Chattanooga Gas Co.. 550.000 

Colonial Natural Gas Co —.... 200.000 

Fayetteville Gas System. 15.000 

Natural Gas Utility District of Haw 

kins County..—.. 20.000 

Knoxville IJtiilUes Board_.,_ 200.000 

The City of Lewisburg.... 20.000 

Middle Tennessee Natural Gas Utility 

District. 30.000 

United Cities Gas Co... 400.000 

Volunteer Natural Gas Co __ 200.000 


Total______ 1.635.000 

The application states that the pro¬ 
posed transportation services for Ten¬ 
nessee Natural would specifically 
enable Nashville Gas Co. (Nashville), a 
customer and wholly owned subsidiary 
of Tennessee Natural, to store a por¬ 
tion of its annual gas supply with Ken¬ 
tucky Gas. It Is stated that Nashville 
has entered Into a precedent agree¬ 
ment with Kentucky Gas which pro¬ 
vides that Kentucky Gas would, upon 
receipt of all necessary authorizations, 
perform a storage service for Nashville 
commencing with the 1978 injection 
period and continuing for a primary 
period through March 31. 1993, with 
the following volumetric limit: 

Maximum 
quantity 
stored. Mcf 

Customer: 

Nashville... 1.200.000 

Tennessee proposes to receive from 
East Tennessee and Tennessee Natu¬ 
ral daily volumes of natural gas 
(which storage customers desire to 
have stored) as requested by East Ten¬ 
nessee and Tennessee Natural and 
agreed to by Tennessee (injection 
transportation volumes) and to trans¬ 
port and deliver equivalent daily vol¬ 
umes to Texas Gas Transmission 
Corp. (Texas Gas). The application 
states that Texas Gas filed in Docket 
No. CP77-654 an application request¬ 


ing authorization to transport daily 
volumes of gas equivalent to the gas 
received from Tennessee for the ac¬ 
count of East Tennessee and Tennes¬ 
see Natural and to deliver such vol¬ 
umes, less volumes for compressor fuel 
and line loss, to Kentucky Gas in Da¬ 
viess County. Ky. Applicants state 
that in order to withdraw volumes 
from storage. Midwestern proposes to 
receive from Kentucky Gas for the ac¬ 
count of East Tennessee and Tennes¬ 
see Natural, daily volumes requested 
by East Tennessee and/or Tennessee 
Natural and agreed to by Midwestern 
and Tennessee and to deliver equiv¬ 
alent daily volumes to Tennessee at 
the existing interconnection of appli¬ 
cants* facilities. Tennessee requests 
authorization to transport and deliver 
equivalent daily volumes to East Ten¬ 
nessee and/or Tennessee Natural at 
the existing points of interconnection 
between the companies. 

Applicants state that the maximum 
daily volume East Tennessee may re¬ 
quest Tennessee to transport to Texas 
Gas for injection w r ould not exceed 
8,066 Mcf and the maximum daily 
volume that East Tennessee may re¬ 
quest Midwestern and Tennessee to 
transport upon withdrawal from stor¬ 
age would not exceed 14,864 Mcf. Fur¬ 
ther, it is stated that during the 
period. April 1 through the following 
October 31, the total of the injection 
transportation volumes would not 
exceed 1,725,958 Mcf and during the 
the period November 1 through the 
following March 31, the total of the 
withdrawal transportation volumes 
would not exceed 1,635,000 Mcf. 

Applicants state that the maximum 
daily volume that Tennessee Natural 
may request Tennessee to transport to 
Texas Gas for injection would not 
exceed 5,920 Mcf and the maximum 
daily volume that Tennessee Natural 
may request Midwestern to receive 
from storage and Tennessee to receive 
from Midwestern would not exceed 
10,909 Mcf. Additionally, it is stated 
that during the period, April 1 
through October 31 the total of the in¬ 
jection transportation volumes would 
not exceed 1,266,758 Mcf, and during 
the period, November 1 through the 
following March 31, the total of the 
withdrawal transportation volumes 
would not exceed 1,200,000 Mcf. 

Applicants indicate that the delivery 
point for all volumes to be received 
from and delivered to Tennessee Natu¬ 
ral by Tennessee w'ould be at the exist¬ 
ing interconnection of Tennessee’s and 
Tennessee Natural’s facilities at Ten¬ 
nessee's existing Nashville No. 2 sales 
meter station delivery point to Ten¬ 
nessee Natural located in Davision 
county. Tenn.. at Tennessee’s MLV 
863-1 plus 9.54 miles. All other receipt 
and delivery points for the transporta¬ 
tion service for Tennessee Natural 
would be the same as those provided 
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for East Tennessee and described her¬ 
einabove. Applicants indicates that 
from time to time, operating condi¬ 
tions on their respective systems may 
require delivery to be made at such 
other points of interconnection be¬ 
tween the facilities of the delivering 
and the receiving company as may be 
mutually agreed upon by the dispatch¬ 
ers of the respective companies. 

Tennessee requests authorization to 
render natural gas service to Tennes¬ 
see Natural under a single gas sales 
contract and Tennessee's rate sched¬ 
ule CD-I, on a permanent basis, in lieu 
of under the two existing gas sales 
contracts and its rate schedule 0-1. 
Tennessee states that such change is 
necessary to enable Tennessee Natural 
and its subsidiary. Nashville, to be eli¬ 
gible to receive the storage service pro¬ 
posed by Kentucky Gas. 

The compensation to be paid each 
month by East Tennessee for Trans¬ 
portation services hereunder shall con¬ 
sist of the following charges: 

A. Charge for Transportation of Base Gas 

for Injection 

For each Mcf of natural gas made avail¬ 
able to Tennessee by East Tennessee, which 
gas Tennessee delivers during the month to 
Texas Gas to make base gas available to 
Kentucky Gas. East Tennessee shall pay to 
Tennessee 12.41 cents per Mcf a month to 
Texas Gas to make base gas available to 
Kentucky Gas. Tennessee Natural shall pay 
to Tennessee 12.27 cents per Mcf. 

B. Charges for Transportation of 

Withdrawal Transportation Volumes 

(1) For each Mcf of Withdrawal Transpor¬ 
tation Volume which Midwestern delivers 
during the month to Tennessee. Tennessee 
Natural shall pay Midwestern 1.71 cents per 
Mcf. 

(2) For each Mcf of withdrawal transpor¬ 
tation volume which Tennessee delivers 
during the month to Tennessee Natural, 
Tennessee Natural shall pay Tennessee 
12.27 cents per Mcf: provided however, 
there will be no charge to Tennessee Natu¬ 
ral for the transportation of any base gas 
for injection, which Tennessee Natural may 
have withdrawn hereunder. 

It is stated that the compensation to 
be paid each month by Tennessee Nat¬ 
ural for transportation services here¬ 
under would consist of the following 
charges: 

A. Charge por Transportation or 
Base Gas for Injection 

For each Mcf of natural gas made 
available to Tennessee by Tennessee 
Natural, which gas Tennessee delivers 
during the month to Texas Gas to 
make base gas available to Kentucky 
Gas, Tennessee Natural shall pay to 
Tennessee 12.27 cent per Mcf. 

B. Charges tor Transportation op 

Withdrawal Transportation Vol¬ 
umes 

(1) For each Mcf of withdrawal 
transportation volume which Midwest¬ 


ern delivers during the month to Ten¬ 
nessee, Tennessee Natural shall pay 
Midwestern 1.71 cents per Mcf. 

(2) For each Mcf of withdrawal 
transportation volume which Tennes¬ 
see delivers during the month to Ten¬ 
nessee Natural, Tennessee Natural 
shall pay Tennessee 12.27 cents Per 
Mcf; Provided, however , There will be 
no charge to Tennessee Natural for 
the transportation of any base gas for 
injection, which Tennessee Natural 
may have withdrawn hereunder. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
April 14, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or i.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the -appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion's rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Commission by 
sections 7 and 15 of the Natural Gas 
Act and the Commission’s rules of 
practice and procedure, a hearing will 
be held without further notice before 
the Commission on this application if 
no petition to intervene is filed within 
the time required herein, if the Com¬ 
mission on its own review of the 
matter finds that a grant of the certi¬ 
ficate Is required by the public conve¬ 
nience and necessity. If a petition for 
leave to intervene is timely filed, or if 
the Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for applicants to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8102 Filed 3-27-78; 8:45 am] 


[6740-02] 

[Project No. 710] 

WISCONSIN POWER AND LIGHT CO. 
Application for Now Minor Llconto 

March 21. 1978. 

Public notice is hereby given that an 
application for a new minor license 


was filed on November 8, 1976, under 
the Federal Power Act, 16 U.S.C. 
§§791a-825r, by the Wisconsin Power 
and Light Co. (Applicant) (Correspon¬ 
dence to: Mr. Homer J. Vick, Secre¬ 
tary. Wisconsin 53701) for Project No. 
710 known as the Shawano Hydroelec¬ 
tric Development. Project No. 710 is 
located on the Wolf River near the 
City of Shawano, in Shawano County, 
Wis. 

The project is operated as a run-of- 
the-river project and consists of: (1) a 
450 foot long and 24 foot high dam 
consisting of. two earthen embank¬ 
ments and a concrete spillway section 
with six steel tainter gates, 14 feet by 
14 feet; (2) a powerhouse containing a 
hydroelectric generating unit with a 
capacity of 640 kW; (3) a reservoir 
with a surface area of approximately 
195 acres; and all other facilities and 
interests appurtenant to the operation 
of the project. 

The entire power output of the pro¬ 
ject is distributed to residential, com¬ 
mercial, industrial, and rural custom¬ 
ers in the Wisconsin area served by 
the Applicant. 

On October 1, 1977, pursuant to the 
provisions of the Department of 
Energy Organization Act (DOE Act), 
Pub. L. 95-91, 91 Stat. 565 (August 4, 
1977) and Executive Order No. 12009, 
42 FR 46267 ) (September 15, 1977) 
the Federal Power Commission ceased 
to exist and its functions and regula¬ 
tory responsibilities were transferred 
to the Secretary and the Federal 
Energy Regulatory commission 
(FERC) which, as an independent 
commission within the Department of 
Energy, was activated on October 1, 
1977. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
May 22, 1978, file with the Federal 
Energy Regulatory Commission. 825 
North Capital Street NE., Washing¬ 
ton, D.C. 20426, a petition to intervene 
or a protest in accordance with the re¬ 
quirements of the commission’s Rules 
of Practice and Procedure, 18 C.F.R. 
§ 1.8 or § 1.10 (1977). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken, but will riot 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the commis¬ 
sion's Rules. 

The application is on file with the 
Commission and is available for public 
inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8126 Filed 3-27-78; 8:45 am] 
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[6740-02] 

[Docket No. RI78-2] 

YUCCA PETROLEUM CO. (OPERATOR), ET AL. 

Order Granting Special Relief 

March 20, 1978. 

On October 25, 1977, Yucca Petro¬ 
leum Co. (Operator), P.O. Box 2585, 
Amarillo. Tex. 79105 (Yucca), filed a 
petition for special relief pursuant to 
section 2.76 of the Commission’s State¬ 
ments of General Policy and Interpre¬ 
tation (18 CFR 2.76). Yucca filed on 
behalf of itself and the other working 
interest owners of the well in ques¬ 
tion. 1 The Commission noticed 
Yucca’s petition on November 16, 
1977. On December 6, 1977, Panhandle 
Eastern Pipe Line Corp. (Panhandle) 
filed a timely petition for leave to in¬ 
tervene; no other protests or petitions 
for leave to intervene have been filed. 

Yucca is a working interest owner 
and operator of the Hanes No. 1-2 gas 
well located in section 2. T3N, R9E, 
Cimarron County, Okla.. and produc¬ 
tion from said well is dedicated to in¬ 
terstate commerce and sold to Pan¬ 
handle pursuant to a contract dated 
July 11, 1963. Yucca is the holder of a 
small producer certificate issued in 
Docket No. CS66-19. Yucca is present¬ 
ly collecting a rate of 26.25 cents per 
Mcf for the gas from this well, but. ac¬ 
cording to Yucca, reduced pressures 
have had a deleterious effect on pro¬ 
duction. The Petitioner states that in 
order to continue production from the 
subject well it will be required to in¬ 
stall additional compression facilities. 

Yucca states that it will be required 
to expend $15,250 for the compression 
equipment. Yucca alleges that this ad¬ 
ditional investment will enable it to re¬ 
cover an additional 202,500 Mcf of gas 
over the remaining 2 years of the life 
of the well in question. 

Yucca's petition for special relief 
meets the criteria for special relief set 
forth for minor projects in Order No. 
551. Yucca has requested a rate of 
48.75 cents per Mcf at 14.65 psia, 
which converts to a rate of 49.016 
cents per Mcf at 14.73 psia. The rate 
increase requested, when applied to 
202,500 Mcf of remaining net working 
interest, will result in an increase in 
revenue of $45,562 over the life of the 
project, and the proposed new invest¬ 
ment exceeds 25 percent of the in¬ 
creased revenue. Due to the nature of 
the filing. Staff decided that no addi¬ 
tional data or field investigation was 
needed. Upon analysis of the econom¬ 
ics associated with this project. Staff 
concluded that the petition should be 
granted. 


•According to Yucca, the other working 
interest owners are Ozark-Mahoning Com¬ 
pany t25 percent) and Yingling Oil. Inc. <25 
percent). Yucca owns a 50 percent working 
interest. 


Accordingly, we believe that it is in 
the public interest to grant the instant 
petition for special relief. 

The Commission orders: (A) The pe¬ 
tition for special relief filed by Yucca 
Petroleum Co. (Operator), et al. is 
hereby granted. 

(B) Yucca Is authorized to collect a 
total rate of 48.75 cents per Mcf at 
14.65 psia for the sale of gas to Pan¬ 
handle Eastern Pipe Line Company 
from the Hanes No. 1-2 gas well locat¬ 
ed in Section 2, T3N, R9E, Cimarron 
County, Okla., effective on the date of 
this order, or upon completion of the 
work proposed, whichever, is later, 
subject to the condition in paragraph 

(C) below. 

(C) Yucca shall file a statement ex¬ 
ecuted by Panhandle that the pro¬ 
posed work has been completed to 
Panhandle’s satisfaction, within 30 
days of the effective date specified in 
paragraph (B). 

(D) Panhandle is permitted to inter¬ 
vene in the above-entitled proceeding, 
subject to the rules and regulations of 
the Commission: Provided, however. 
That its participation shall be limited 
to matters affecting asserted rights 
and interests specifically set forth in 
its petition for leave to intervene; and 
Provided, further. That the admission 
of such party in the manner provided 
shall not be construed as recognition 
by the Commission that it might be 
aggrieved because of any order or 
orders entered in this proceeding. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8072 Piled 3-27-78; $45 ami 


[6740-02] 

[Docket No. RP76-158) 

NORTH PENN GAS CO. 

Nolle* of Certification of Sottlemont 
Agreement 

March 24, 1978. 

Take notice that on March 16. 1978, 
the Presiding Administrative Law 
Judge certified to the Commission a 
proposed Stipulation and Agreement 
in Docket No. RP76-158, which, if ap¬ 
proved. would resolve all issues in the 
proceeding. 

Any person desiring to be heard or 
to protest said settlement agreement 
should file comments with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washing¬ 
ton, D.C. 20426, on or before March 
31, 1978. Comments will be considered 
by the Commission in determining the 
appropriate action to be taken. Copies 
of this agreement are on file with the 


Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[PR Doc. 78-8329 Piled 3-27-78; 11:14 am] 


[6560-01] 

ENVIRONMENTAL PROTECTION 
AGENCY 

CPRL 871-6; OPP-66042] 

PESTICIDE PROGRAMS 

Cancellation of Registration of Pesticide 
Products 

Pursuant to section 6(a)(1) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended 
(86 Stat. 973, 89 Stat. 751, 7 U.S.C. 
136(a) et seq.), the firms listed below 
have requested that the Environmen¬ 
tal Protection Agency (EPA) cancel 
the registrations of several pesticide 
products. Such cancellation shall be 
effective on or before April 27. 1978, 
unless the registrant or an interested 
person with the concurrence of the 
registrant, requests that the registra¬ 
tion be continued in effect. 

The Agency has determined that the 
distribution and sale of stocks of these 
products which were produced on or 
before the effective date of cancella¬ 
tion would not be inconsistent with 
the purposes of FIFRA and would not 
have an unreasonable adverse effect 
on the environment. Pursuant to sec¬ 
tion 6(a)(1) of FIFRA, therefore, the 
distribution and sale of existing stocks 
of these products shall be permitted 
until the supply is exhausted or foe 
one year after the effective date of 
cancellation, whichever occurs earlier, 
provided that these products shall be 
used only in a manner consistent with 
the label and labeling registered with 
EPA. Production of these products 
after the effective date of cancellation 
will be considered a violation of 
FIFRA. 

Requests that the registration of 
these products be continued may be 
submitted to the Product Control 
Branch, Registration Division (WH- 
567), Office of Pesticide Programs, 
EPA. 4Q; M Street SW.. Washington. 
D.C. 20460. Any comments filed re¬ 
garding this notice of intended cancel¬ 
lation will be available for public in¬ 
spection in the office of the Product 
Control Branch from 8:30 a.m. to 4 
p.m. Monday through Friday. 

The registrants concerned and the 
products affected by this action are 
listed below. 

Dated: March 21, 1978. 

Edwin L. Johnson, 

Deputy Assistant Administrator 
for Pesticide Program*. 
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EPA 

registration Product name Registrant 
No. 


92-11. Tenneco Fen-All.. 


92-14 . Fen-All (TBA 

Acid Crystals). 

92-15_ Fen-All 

Concentrate. 
134-38™™ Warfarat with 
Proiin. 


148-798_ Du-Nema WS-90.. 


279-2594. Nemagon 10 

Granular. 


Tenneco 
Chemicals, Park 
80 Plaza West-1, 
Saddle Brook. 
N.J. 07662. 

Do. 

Do. 

Rhodia Inc., 7th 
and Orange Sts., 
Ashland. Ohio 
44805. 
Thompson- 
H ay ward 
Chemical Co.. 
P.O. Box 2383, 
Kansas City, 
Kans. 66110. 
FMC Corp.. 
Agricultural 
Chemical 
Division. 2000 
Market St.. 
Philadelphia. 

Pa. 19103. 


359-348. Chlorea Granular Rhodia Inc., P.O. 

Box 125, 
Monmouth 
Junction. N.J. 
08852. 

430-23...™. Durham’s BHC Durham’s Drug 

W-6. Products Co.. 

P.O. Box 443. 
Comanche. Tex. 
76442. 

476-1837. DBCP6.6-E_ Stauffer Chemical 

Co., Western 
Research 
Centers. 1200 
South 47th St.. 
Richmond. 

Calif. 94804. 


476-1893...... Nemagon 5-G- 

802-422_ Miller’s 2.4- 

Dlchlo- 

rophenoxyacetic 
Acid Sodium 
Salt. 

998-74.......... Acron 76................ 


1190-38..™ PuraphenPlus 
Detergent and 
Germicide. 


1190-39..™ Puraphen 

Detergent and 
Germicide. 
1386-27™... 12% Gamma 

B.H.C. Wettable 
Powder. 


1386-32.. Unico B.H.C. 

Emulsifiable 

Concentrate. 

1439-110™. Outdoor Fog 

Formula No. 55. 


1748-9. Certox Rat 

Butter. 


2147—9 . Damp-Tex Gloss 

White DX-110. 


Do. 

The Chas H. Lilly 
Co.. 7737 
Northeast 
Killlngsworth. 
Portland. Oreg. 
97218. 

Superior Chemical 
Products. Inc., 
3942 Frankford 
Ave.. 

Philadelphia, 

Pa. 19124. 

Peck’s Products 
Co.. 610 East 
Clarence, St. 
Louis. Mo. 

63147. 

Do. 


Universal 
Cooperatives. 
Inc.. Ill 
Glamorgan St., 
Alliance, Ohio 
44601. 

Do. 


Blue Spruce Co.. 
1390 Valley Rd.. 
Stirling. N.J. 
07980. 

York Chemical 
Co.. Inc.. 195 
Atlantic Ave., 
Garden City 
Park. N.Y. 

11040. 

Steelcole 
Manufacuring 
Co.. 3418 Gratiot 
St.. St. Louis, 

Mo. 63103. 


EPA 

registration 

No. 

Product name 

Registrant 

2459-202_ 

Master Brand 
BHC-9. 

Stevens 

Industries, Inc., 
P.O. Box 272. 
Dawson. Qa. 
31742. 

2829-15- 

Cuniiate No. 
2174-L. 

Ventron Corp., 
Congress St.. 
Beverly. Mass* 
01915. 

2829-18- 

Cuniiate No. 
2174-CM. 

Do. 

2829-40- 

Cuniiate No. 2124 
for Linseed OIL 

Do. 

2829-47- 

Soccl Cuniiate 

No. 2124 
Penetrant. 

Do. 

2829-52_ 

2829-63_ 

2829-73_ 

2829-75- 

2829-76_ 

2829-80- 

2914-27_ 

Soccl F-132. 

Cunimene 2246..... 

Soccl 7371_ 

Soccl 7286.... 

Vinynene No. 30... 

Durotex BCR. . 

Calgon 

Disposable 
Diapers A. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Calgon Corp., 
Calgon Center, 
Box 1346, 
Pittsburgh. Pa. 
15230. 

4581-27- 

Penco BHC W-12. 

Pennwalt Corp., 
P.O. Box C. 

King of Prussia, 
Pa. 19406. 

5071-1- 

Tiffany Water 
Repellant No- 
Mo-Rot Wood 
Preserver. 

The American 
Lubricants Co.. 
P.O. Box 696. 
Dayton. Ohio 
45401. 

5967-91.„ 

Thiodan 250.....™ 

Moyer Chemical 


Co.. P.O. Box 

945. San Jose, 
Calif. 95108. 

7246-1. 

K Guard All 
Purpose 

Surface Spray 
Insecticide with 
Diazinon. 

Kemco Chemical 
Co.. 313 Lilac 

St.. Houston, 

Tex. 77009. 

7969-6-- 

Pyramln RB 
Herbicide. 

BASF Wyandotte 
Corp- P O. Box 
181. Parsippany. 
N.J. 07054. 

8521-115. 

Gabriel BHC 1# 
Emulsifiable 
Concentrate. 

Gabriel 

Chemicals, Ltd.. 
P.O. Box 2138. 
Paterson. N.J. 
07509. 

9195-1_ 

Royal Bond 
Vapocide. 

Royal Bond Inc., 
1919 North 
Broadway. St. 
Louis. Mo. 

63102. 

9779-214. 

Riverside BHC 1.. 

Riverside 

Chemical Co.. 
P.O. Box 171199, 
Memphis. Tenn. 
38117. 

9789-1- 

Stan-Pre-Mold. 

Standard Brush & 
Broom Co.. P.O. 
Box 027. 
Portland. Ind. 
47371. 

10972 8689.. 

Castle Brand 

Dust BHC-2 G 
Thlon. 

A. L. Castle Inc., 
P.O. Box 877. 
Morgan Hill. 
Calif. 95037. 

34775-3- 

Poolcidc 

Concentrate. 

Culligan 

Industrial Water 
Engineering Co.. 
Inc.. P.O. Box 
14867. Memphis, 
Tenn. 38114. 


[FR Doc. 78-7905 Piled 3-27-78; 8:45 am] 


[6570-06] 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

PROPOSED MEMORANDUM OF UNDERSTAND¬ 
ING WITH FEDERAL COMMUNICATIONS 
COMMISSION 

AGENCY: Equal Employment Oppor¬ 
tunity Commission and the Federal 
Communications Commission. 

ACTION: Proposed memorandum of 
understanding. 

SUMMARY: The Equal Employment 
Opportunity Commission and the Fed¬ 
eral Communications Commission pro¬ 
posed to enter into a memorandum of 
understanding to establish a joint 
working relationship to eliminate em¬ 
ployment discrimination on the basis 
of race, sex, national origin, religion, 
and color at broadcasting stations. 
The proposed memorandum of under¬ 
standing is intended to eliminate po¬ 
tential conflict and duplication of ef¬ 
forts by the two agencies and. thereby, 
to promote the efficiency of the gover- 
ment’s efforts to eradicate discrimina¬ 
tion. Because the agencies believe the 
memorandum may be of interest to 
the public, they have decided to obtain 
public comment. 

DATES: Comments on the proposed 
memorandum of understanding must 
be received by April 17, 1978. The 
Commissions will consider the com¬ 
ments for a period of at least 10 days 
and thereafter adopt a final memoran¬ 
dum of understanding. 

ADDRESSES: Interested persons are 
invited to submit written comments re¬ 
garding the proposed memorandum of 
understanding to Marie Wilson, Ex¬ 
ecutive Secretary, Equal Employment 
Opportunity Commission, 2401 E 
Street NW.. Washington. D.C. 20506, 
or to William J. Tricarico, Secretary, 
Federal Communications Commission, 
1919 M Street NW., Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Issie L. Jenkins, Deputy General 
Counsel, Equal Employment Oppor¬ 
tunity Commission, 2401 E Street 
NW.. Washington, D.C. 20506, 202- 
634-6400 between the hours of 9 a.m. 
and 5:30 p.m. e.s.t. or Richard 
Shiben, Chief, Renewal and Trans¬ 
fer Division. Federal Communica¬ 
tions Commission. 1919 M Street 
NW., Washington. D.C. 20554, 202- 
632-6993 between the hours of 8 a.m. 
and 4:30 p.m. e.s.t. 

SUPPLEMENTARY INFORMATION: 
The Equal Employment Opportunity 
Commission administers and enforces 
title VII of the Civil Rights Act of 
1964, as amended, 42 U.S.C. 2000e et 
seq., which prohibits employment dis¬ 
crimination on the basis of race, sex. 
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national origin, religion, and color. 
Many broadcasting stations are within 
the jurisdictional coverage of title VII. 

The Federal Communications Com¬ 
mission, under the Communications 
Act of 1934, as amended, 47 U.S.C. 151 
et seq., regulates interstate and for¬ 
eign commerce by wire and radio in 
the public interest. The regulatory 
mission of the FCC includes the au¬ 
thority to assure that broadcasting 
stations provide equal employment op¬ 
portunity to all persons without 
regard to race, color, religion, national 
origin or sex. 

In order to promote their common 
goal in the area of non-discrimination 
and to avoid duplication of effort, the 
EEOC and the FCC propose to enter 
into the following memorandum of un¬ 
derstanding which provides for the ex¬ 
change of data and the orderly pro¬ 
cessing of complaints of discrimination 
filed against broadcasting stations. 

Dated: March 22, 1978. 

Eleanor Holmes Norton, 

Chair , Equal Employment 
Opportunity Commission. 

The following Memorandum ot Under¬ 
standing relating to nondiscrimination in 
employment at radio and television broad¬ 
casting stations as defined in section 3(o) 
and (dd) of the Communications Act of 
1934, as amended, 47 U.S.C. 153(o) and 
(dd), 1 has been agreed to by the Equal Em¬ 
ployment Opportunity Commission, herein¬ 
after the EEOC, and the Federal Communi¬ 
cations Commission, hereinafter the FCC. 

The EEOC, pursuant to Title VII of the 
Civil Rights Act of 1964, as amended, 42 
U.S.C. 2000e (hereinafter Title VII). has Ju¬ 
risdiction to identify and eliminate discrimi¬ 
natory employment policies and practices at 
employment units, Including broadcasting 
stations within its Jurisdiction. The FCC, 
under the Communications Act of 1934, as 
amended 47 US.C.151 et seq. has Jurisdiction 
to regulate Interstate and foreign commerce 
by wire and radio in the public interest, and 
has found its regulatory mission also to in¬ 
clude authority to identify and eliminate 
discriminatory employment policies and 
practices at broadcasting stations. It has 
adopted rules and procedures designed to 
assure equal employment opportunities to 
aU persons without regard to their race, 
color, religion, national origin or sex. Its au¬ 
thorization to do so has been recognized by 
the Supreme Court. N.A.A.C.P. v. F.P.C. 425 
U.S. 662(1976). 

Both the EEOC and FCC share a common 
goal—the elimination of discriminatory em¬ 
ployment policies and practices at broad¬ 
casting stations, including both commercial 
and noncommercial educational (public) 
broadcasting stations. In pursuit of this 
common goal, and to promote efficiency and 
eliminate potential conflict and duplication, 
the EEOC and FCC hereby agree as follows: 

I. Exchange op Information 

Both the EEOC and FCC shall make 
available for inspection and copying to ap- 


’ While the FCC has jurisdiction over 
other communications by wire and radio, 
e.q., common carrier and cable television, 
this Memorandum of Understanding is 
limited to broadcasting. 


propriate officials from the other agency 
any information relating to a broadcast em¬ 
ployer’s employment policies and practices 
which may assist each agency in carrying 
out its responsibilities. Such Information 
shall include, but not necessarily be limited 
to, affirmative action programs. Annual Em¬ 
ployment Reports (FCC Form 395), com¬ 
plaints, investigative files, conciliation or 
compliance agreements, and compliance 
review reports and files. 

II. Discrimination Complaints 

The EEOC has responsibility to investi¬ 
gate charges of discrimination filed with it. 
The EEOC hereby designates the FCC as an 
agent of the EEOC for the sole purpose of 
receipt of such charges. For all purposes 
under Title VII of the Civil Rights Act of 
1964, as amended, the date the matter was 
received by the FCC shall be deemed to be 
the date it was received by the EEOC. 

III. Processing Discrimination Complaints 

If an Individual files a charge with either 
the EEOC or FCC alleging discrimination in 
employment by a broadcaster, the EEOC 
and FCC shall proceed as follows: 

(a) If the EEOC receives the charge but. 
the broadcast employer does not fall within 
the Jurisdiction of the EEOC pursuant to 
Title VII, and also not within the juridiction 
of a state or local agency to which the 
EEOC defers such charges pursuant to sec¬ 
tion 706 of the Civil Rights Act of 1964 
(herein after section 706 Agency), the 
EEOC will forward the charge to the FCC, 
which will process the complaint in accor¬ 
dance with its own rules, policies and proce¬ 
dures. Upon request, the EEOC shall pro¬ 
vide technical advice and guidance to the 
FCC in their investigation of such com¬ 
plaints. The EEOC shall also notify the 
charging party that it has forwarded the 
complaint to the FCC. The EEOC shall fur¬ 
nish to the appropriate office of the FCC a 
list of section 706 Agencies and their juris¬ 
dictional limits. 

(b) If the FCC receives a charge which 
falls both within its own jurisdiction and 
within the jurisdiction of the EEOC or a 
section 706 Agency, the FCC shall, in addi¬ 
tion to any separate action it may take to 
Investigate such charges within the context 
of the public interest finding it must make 
on any broadcast application: (i) Date stamp 
the charge and refer it to the EEOC or the 
appropriate section 706 Agency; <ii) notify 
the complainant that it has done so; and 
(iii) notify the broadcaster that the com¬ 
plaint has been referred to the EEOC, indi¬ 
cating that the FCC has asked the EEOC to 
inform it of the results of the case process¬ 
ing. 

(c) If the EEOC receives a discrimination 
charge against a broadcaster which is within 
the jurisdiction of both the EEOC and the 
FCC, the EEOC will process the charge in 
accord with its normal procedures. The 
EEOC shall make a reasonable effort to in¬ 
vestigate the charge prior to the broadcast 
station's license expiration date as estab¬ 
lished in section 73.34 of the FCC’s Rules 
and Regulations. Additionally, the EEOC 
will send to the FCC quarterly reorts to 
keep the FCC informed of charges against 
broadcasters. With respect to information 
obtained from the EEOC, the FCC agrees to 
preserve the confidentiality provisions of 
Title VII of the Civil Rights Act of 1964, as 
amended. 


IV. Action on Discrimination Complaints 

The EEOC will notify the FCC by letter 
of all reasonable cause determinations on 
discrimination charges involving a broad¬ 
caster, and upon specific request will pro¬ 
vide the FCC with any additional informa¬ 
tion regarding the determination. 

When the EEOC makes a determination 
on a discrimination complaint involving a 
broadcaster, and there is a failure of conci¬ 
liation, the EEOC will so notify the FCC. 
Thereafter, the FCC will send a letter (simi¬ 
lar to attachment A) requesting the broad¬ 
caster to make an affirmative showing that 
its employment policies and practices are in 
the public interest. Based upon a review of 
the broadcaster’s response and any other in¬ 
formation on file relating to its employment 
policies and practices, the FCC, within Its 
statutory discretion, shall determine what 
further administrative action. If any. may 
be appropriate. Other than a regular renew¬ 
al grant of a pending application, such 
action may Include: 

(1) Grant of a renewal for a short-term 
period: 

(2) Grant of a renewal subject to report¬ 
ing conditions (with appropriate monitor¬ 
ing); 

(3) Grant of a renewal for a short-term 
period with reporting conditions (with ap¬ 
propriate monitoring); 

(4) Imposition of a monetary forfeiture 
(see 47 U.S.C. 593(b)); or. 

(5) Designation of the license or applica¬ 
tion for hearing pursuant to either section 
312 or 309 of the Communications Act. 47 
U.S.C. 312, 309. 

Upon disposition of the case, the FCC 
shall notify the EEOC. 


V. Liaison and Monitoring 

To provide for more effective exchange of 
complete information so that both agencies 
will be utilized to the maximum effective¬ 
ness in the public interest, each agency will 
designate a liaison officer to serve as the 
primary source of contact. These liaison of¬ 
ficers will be responsible for currently in¬ 
forming each other of proposed proceedings 
and of internal developments in areas of 
Joint concern to the extent that such infor¬ 
mation is not privileged. Additionally, the 
parties shall conduct reviews of the imple¬ 
mentation of this agreement to assure 
proper effectuation. In this regard, liaison 
meetings between appropriate senior offi¬ 
cials of both agencies to exchange views on 
matters of common interest and responsibil¬ 
ity shall be held from time to time as deter¬ 
mined by such liaison officers to be neces¬ 
sary. 

Designated Liaison Officers: 

(a) Equal Employment Opportunity Com¬ 
mission—The Executive Director or his des¬ 
ignee. 

(b) Federal Communications Commis¬ 
sion—The General Counsel or his designee. 


VI. Amendment and Termination 

This agreement, when signed by both par¬ 
ties, covers an indefinite period of time and 
may be modified by or expanded with the 
mutual consent of both parties or terminat¬ 
ed by either party upon thirty (30) days’ ad¬ 
vance written notice. 
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Approved and accepted for the Equal Em¬ 
ployment Opportunity Commission. 

Eleanor Holmes Norton, 

The Chair, Equal Employment 
Opportunity Commission. 

Approved and accepted for the Federal 
Communications Commission. 

Charles D. Ferris, 
Chairman, Federal 
Communications Commission. 

Attachment 

Federal Communications Commission, 
Washington, D.C. 20554. 

Dear: The Federal Communications Com¬ 
mission has been advised that the Equal 
Employment Opportunity Commission has 
determined in (EEO Case No.) that there is 
reasonable cause to believe that (licensee) 
has discriminated against (affected class/ 
party) by (type of discrimination) in viola¬ 
tion of Title VII of the Civil Rights Act of 
1964, as amended. We have also been ad¬ 
vised that there has been a failure of conci¬ 
liation. 

While the FCC does not directly enforce 
Title VH of the Civil Rights Act. it does 
consider broadcasters* employment policies 
and practices under our own public interest 
mandate and nondiscrimination regulations. 
These regulations require each broadcast 
station licensee to afford equal employment 
opportunity to all qualified persons, and to 
refrain from discriminating with respect to 
recruitment, selection and hiring, placement 
and promotion, and related benefits on the 
basis of race, color, religion, national origin, 
or sex. 

Accordingly, in view of the EEOC's rea¬ 
sonable cause to believe finding and the sub¬ 
sequent failure of conciliation, you are 
hereby requested to submit any additional 
comments you may wish to make relating to 
your employment policies and practices to 
show that a grant of your application (or a 
continuation of your present license) will be 
in the public interest. Based upon a review 
of any such comments, which should be 
sumbitted within thirty (30) days of the 
date of receipt of this letter, and other in¬ 
formation on file concerning your employ¬ 
ment policies and practices, we will deter¬ 
mine what further action, if any, is neces¬ 
sary, including: (i) grant of your license re¬ 
newal application; (U) grant of your license 
renewal for a short-term period; (ill) grant 
of your license renewal application subject 
to certain conditions; (iv) grant of your li¬ 
cense renewal application for a short-term 
period subject to certain conditions; (v) in 
the case of substantial and material ques¬ 
tions of fact, designation of your application 
for evidentiary hearing to determine what 
action should be taken; or (vi) imposition of 
any other appropriate sanction (e.g., forfei¬ 
ture, revocation). 

If you have any additional questions, 
please feel free to write or call the Renewal 
Branch’s Equal Employment Opportunity 
Unit. 

Sincerely yours, 

Richard J. Shi ben. 

Chief. Renewal and Transfer 
Division, Broadcast Bureau. 

CFR Doc. 78-8022 Filed 3-27-78; 8:45 am) 


[6712-01] 

FEDERAL COMMUNICATIONS 
COMMISSION 

ADVISORY COMMITTEE FOR CABLE SIGNAL 
LEAKAGE 

Meeting 

Pursuant to section 10 of the Feder¬ 
al Advisory Committee Act, notice of a 
meeting of the advisory Committee for 
Cable Signal Leakage is hereby given. 
The meeting will be at 9:30 a.m. on 
Tuesday, April 18, 1978, in Room 7327 
of the Federal Communications Com¬ 
mission offices at 2025 M Street NW„ 
Washington, D.C. 

The agenda is as follows: 

(1) Selection of Committee chair. 

(2) Preliminary design of ground and 
airspace measurements to determine 
leakage field characteristics of cable 
television systems. 

(3) Preliminary choice of cable tele¬ 
vision systems to be examined. 

(4) Timing of the measurements. 

Any member of the public may 

attend or file a written statement with 
the Committee either before or after 
the meeting. Any member of the 
public wishing to make an oral state¬ 
ment must consult with the Commit¬ 
tee prior to the meeting. Inquiries may 
be directed to Mr. Robert S. Powers, 
FCC, 2025 M Street NW., Washington. 
D.C. 20554, 202-632-9797. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

[FR Doc. 78-8030 Filed 3-27-78; 8:45 am) 


[6712-01] 

[BC Docket No. 78-102; FCC 78-204) 

COMMISSION POLICY IN ENFORCING SECTION 
312(a) (7) OF THE COMMUNICATIONS ACT 

Inquiry 

AGENCY: Federal Communications 
Commission. 

ACTION: Notice of inquiry. 

SUMMARY: The Commission is insti¬ 
tuting an inquiry into its administra¬ 
tion of section 312(a) (7) of the Com¬ 
munications Act which provides that a 
station's license may be revoked for 
failure to provide reasonable access to 
legally qualified candidates for Feder¬ 
al elective office. The Commission 
wishes to determine whether its policy 
of deferring to a licensee's reasonable 
good faith judgement in this area has 
proved adequate, or whether specific 
rules or general guidelines should be 
promulgated to ensure that Federal 
candidates receive reasonable access 
on broadcasting stations. 

DATES: Comments must be recieved 
on or before May 1, 1978 and reply 


comments must be received on or 
before May 16,1978. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Milton O. Gross, Fairness/Political 

Broadcasting Branch, Complaints 

and Compliance Division, Broadcast 

Bureau, 202-632-7586. 

Adopted: March 16,1978. 

Released: March 22.1978. 

In the matter of Commission policy 
in enforcing section 312(a)(7) of the 
Communications Act. BC Docket No. 
78-102. Notice of Inquiry. 

By the Commission: Commissioner 
Quello concurring and issuing a state¬ 
ment. 

1. The Commission intends through 
this Notice, to initiate an inquiry into 
Commission administration of section 
312(a) (7) of the Communications Act 
(47 U.S.C. 312(a) (7)). That section 
provides as follows: 

(a) The Commission may revoke any sta¬ 
tion license or construction permit— 

• • • • • 

(7) For willful or repeated failure to allow 
reasonable access to or to permit purchase 
of reasonable amounts of time for the use of 
a broadcasting station by a legally qualified 
candidate for Federal elective office on 
behalf of his candidacy. 

It has generally been the policy of 
the Commission in interpreting sec¬ 
tion 312(a) (7) to defer to the reason¬ 
able, good faith judgment of licensees, 
subject to Commission review, In de¬ 
termining what constitutes reasonable 
access for a particular candidate or 
group of candidates. Thus, we have 
promulgated no Commission Rules 
outlining criteria for compliance with 
the statute. We now wish to receive 
comments from interested parties con¬ 
cerning whether that policy has 
proved adequate to ensure that Feder¬ 
al candidates receive reasonable access 
on broadcasting stations, or whether 
the promulgation of specific Commis¬ 
sion Rules in this area is necessary or 
would be helpful to facilitate licensee 
compliance with the provision. 

2. There is little legislative history 
surrounding the enactment of section 
312(a) (7). It was passed by Congress 
as part of the Federal Election Cam¬ 
paign Act of 1971. The purpose of that 
legislation, according to Senator Pas- 
tore, one of its sponsors, was: 

... to give candidates for public office great¬ 
er access to the media so that they may 
better explain their stand on the issues and 
thereby more fully and completely inform 
the voters. (117 Cong. Rec. S12872 (daily ed. 
August 2,1971)). 

But, as indicated in the language of 
the provision itself, the right of access 
was not to be absolute since the licens- 


FEDERAL REGISTER, VOL. 43, NO. 60—TUESDAY, MARCH 28, 1978 









NOTICES 


12939 


ee could limit candidates to a “reason¬ 
able” amount of broadcast time. We 
took note of this fact in our 1972 
Public Notice entitled “Use of Broad¬ 
cast and Cablecast Facilities by Candi¬ 
dates for Public Office,” 34 FCC 2d 
510 (1972), where we stated: 

Congress clearly did not intend to take 
the extreme case, that during the closing 
days of a campaign stations should be re¬ 
quired to accommodate requests for political 
time to the exclusion of all or most other 
types of programming or advertising. Impor¬ 
tant as an informed electorate is in our soci¬ 
ety, there are other elements in the public 
interest standard and the public is entitled 
to other kinds of programming than politi¬ 
cal. It was not the intention that all or most 
time be pre-empted for political broadcasts. 
Id. at 536. 

While Congress made it clear that 
the access afforded to Federal candi¬ 
dates was to be a “reasonable” 
amount, it was left to the Commission 
to determine what was to be consid¬ 
ered reasonable for compliance with 
Section 312(a)(7). 

3. Through its interpretation of the 
“reasonable access” provision, the 
Commission has attempted to strike a 
balance between the rights of Federal 
candidates and the obligations of li¬ 
censees to present political as well as 
other types of programming. In our 
decision in Summa Corporation , 43 
FCC 2d 602 (1973), we articulated the 
standard we have consistently em¬ 
ployed in judging licensees' actions 
under section 312(a)(7). There we 
stated: 

IWlhere a licensee's judgments or policies 
under the circumstances represent a reason¬ 
able, good faith attempt to accommodate 
both the right of Federal candidates to fully 
inform the voters of their candidacies, and 
the Interest of the public in programming 
other than political broadcasts, this Com¬ 
mission will be disposed to affirm such judg¬ 
ments and policies as reasonably fulfilling 
the obligations of a licensee under section 
312(a)(7). Id. at 604. 

4. Although the Commission reviews 
each individual complaint to deter¬ 
mine whether the licensee has exer¬ 
cised reasonable good faith judgment 
under all the circumstances present, 
we have, through experience in the 
application of section 312(a)(7), devel¬ 
oped some basic guidelines as to what 
that provision requires. Thus, we have 
determined that, absent countervail¬ 
ing circumstances such as a multiplic¬ 
ity of candidates. Federal candidates 
are entitled to program time in prime 
time, “Licensee Responsbility Under 
Amendments to the Communications 
Act Made by the Federal Election 
Campaign Act of 1971.” 47 FCC 2d 516 
(1974). We have declined, however, to 
recognize a candidate’s right to a par¬ 
ticular length of program time 1 or a 


•In WGN, 58 FCC 2d 1142 (1976) we con¬ 
cluded, with two Commissioners dissenting, 
that it was unreasonable for a licensee to 
refuse to sell spot announcements to a Fed- 


particular placement on a licensee’s 
broadcast schedule. Honorable Pete 
Flaherty, 48 FCC 2d 833 (1974), Paul A. 
Talmey, 49 FCC 2d 678 (1974, Broad¬ 
cast Bureau). We have indicated that a 
licensee has the option of offering 
either free or paid broadcast time or a 
combination of the tw'o to political 
candidates, “Use of Broadcast and 
Cablecast Facilities by Candidates for 
Public Office,” supra, and have stated 
that section 312(a)(7) applies to non¬ 
commercial as well as commercial 
broadcast stations, “Public Broadcast¬ 
ing Council of Central New York.” 63 
FCC 2d 952(1976). 

5. We request comments from inter¬ 
ested persons as to whether the Com¬ 
mission's policy of deferring to a li¬ 
censee’s reasonable, good faith judg¬ 
ment, under the circumstances of each 
individual case, has proved effective 
and equitable for licensees and candi¬ 
dates. If not, should the Commission, 
by Public Notice, promulgate general 
guidelines concerning what is required 
under section 312(a)(7), and, if so, 
what should the guidelines include? 
Should the Commission, instead, pro¬ 
mulgate specific rules outlining re¬ 
quirements for compliance with the 
“reasonable access” provision? Consid¬ 
ering the differences in the number of 
candidates for a particular office and 
the number of nominations or offices 
in contention from area to area, is it 
feasible to devise specific rules? If ad¬ 
ditional Commission guidance to li¬ 
censees or candidates is necessary, in 
what particular areas should such 
guidance be given—the point in time 
at which the reasonableness obligation 
begins, the total amount of program 
and spot announcement time, the par¬ 
ticular lengths of such time, the place¬ 
ment of political announcements, etc.? 

6. We have received many inquiries 
from licensees and candidates as to 
when the licensee’s obligation to 
afford reasonable access begins. This 
has been especially difficult to deter¬ 
mine in the case of a write-in candi¬ 
date or a candidate who is seeking 
nomination by means other than a pri¬ 
mary. general or special election. In 
those situations, persons have been 
able to qualify as candidates for public 
office under the Commission’s present 
definition far in advance of the time 


erai candidate. Five of the seven voting 
Commissioners based their conclusions on 
the “lowest unit charge" provision, (47 
U.S.C. 315(b)). Three of these five also 
based their conclusions on section 312(a)(7). 
Recently, in Martin-Trigona, — FCC 2d — 
(1977), the Commission reversed its decision 
in WGN insofar as It relied on section 
315(b). Thus, since the rationale for WGN 
based on section 312(a)(7) represented the 
views of only three of the seven Commis¬ 
sioners, a minority of those voting, it re¬ 
mains to be decided whether the sale of spot 
announcements to Federal candidates is re¬ 
quired under the “reasonable access'* provi¬ 
sion. 


when the nomination or election to 
office was to be determined. We desire 
comments on whether the Commission 
should require licensees to begin to 
afford reasonable access to persons as 
soon as they qualify under Commis¬ 
sion rules as legally qualified candi¬ 
dates. If not, is there any particular 
point at which such access should 
begin? 

7. As we noted above, the Commis¬ 
sion has stated that under section 
312(a)(7), a Federal candidate is enti¬ 
tled to program time on a station, but 
not to a particular length of program 
time. ’As a result, some candidates 
have complained that their campaigns 
have been handicapped by licensees 
who refuse to offer them lengths of 
time which they consider most advan¬ 
tageous to their campaign plans. See 
Donald Riegle, 59 FCC 2d 1314 (1976). 
Because of the finite nature of broad¬ 
cast time, licensees may not be able to 
satisfy all candidates’ requests for par¬ 
ticular lengths of time. However, 
should licensees be under some obliga¬ 
tion to accommodate candidates’ re¬ 
quests for particular lengths of time? 
For instance, should they allow candi¬ 
dates a certain amount of time to be 
used in any lengths they desire? Or 
should licensees be required to offer a 
range of program time, e.g., five- 
minute and half hour availabilities, 
which would give candidates some 
flexibility in the conduct of their 
media campaigns? 

8. There is. at present, no Commis¬ 
sion policy concerning the obligation 
of a licensee to offer spot announce¬ 
ments to Federal candidates. See foot¬ 
note 1. Does section 312(a)(7) require 
licensees to afford spot time to candi¬ 
dates for Federal office, or to offer all 
lengths of spot announcements which 
it offers to commercial advertisers? 

9. Although the Commission has 
concluded that no Federal candidate is 
entitled to a particular placement of 
his spot announcement of program on 
a licensee’s broadcast schedule, the 
Commission does presently require 
that licensees offer such candidates 
broadcast time on prime time. Should 
this requirement be extended to any 
other class of time or to all classes of 
time? 

10. The “reasonable access” provi¬ 
sion of the Communications Act 
makes no exemption for non-commer¬ 
cial, educational broadcasting stations. 
See Use of Broadcast and Cablecast 
Facilities by Candidates for Public 
Office, supra. Such stations are pro¬ 
hibited from levying charges for 


*C.F. Sentor Frank Church, 37 RR 2d 337 
(1976), where we concluded that under the 
particular circumstances of that case, in¬ 
volving a Presidential primary and a limited 
number of candidates, two five-minute pro¬ 
grams did not constitute reasonable access 
and that the -candidate was entitled to a 
longer program period. 
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broadcast time and must, therefore, 
give a reasonable amount of time to le¬ 
gally qualified candidates for Federal 
elective office. The argument has been 
made that because of the special edu¬ 
cational and public service obligations 
of public broadcast stations, a differ¬ 
ent standard of “reasonable access” 
should be applied to them. Comments 
are requested as to whether a differ¬ 
ent interpretation of section 312(a)(7) 
should be applied to non-commercial, 
educational stations than that which 
applies to commercial stations. If so,* 
what interpretation would best apply? 
What effect would the no-censorship 
provision of section 315<a) have on any 
different interpretation of section 
312(a)(7)? 

11. The above are suggested areas of 
inquiry which interested persons may 
wish to address. This inquiry, however, 
is not limited to those issues delineat¬ 
ed here, and the Commission will give 
careful consideration to all suggestions 
as to how section 312(a) (7) should be 
implemented. 

12. Pursuant to applicable proce¬ 
dures set out in §§ 1.4, 1.415, 1.419 and 
1.430 of the Commission's Rules and 
Regulations, interested parties may 
file comments on or before May 1, 
1978, and reply comments on or before 
May 16, 1978. All submissions by par¬ 
ties to this proceeding or persons 
acting on behalf of such parties must 
be made in written comments, reply 
comments, or other appropriate plead¬ 
ings. Reply comments shall be served 
on the person(s) who filed comments 
to which the reply is directed. Such 
reply comments shall be accompanied 
by a certificate of service (See 
§§ 1.420(a), (b) and (c) of the Commis¬ 
sion’s Rules). 

13. In accordance with the provisions 
of section 1.419 of the Commission's 
Rules and Regulations, an original and 
5 copies of all comments, reply com¬ 
ments, pleadings, briefs, or other docu¬ 
ments shall be furnished the Commis¬ 
sion. Members of the general public 
who wish to participate informally in 
the proceeding may submit one copy 
of their comments, specifying the 
docket number in the hearing. All fil¬ 
ings in this proceeding will be avail¬ 
able for public inspection by interest¬ 
ed persons during regular business 
hours in the Commission's Public Ref¬ 
erence Room at its headquarters. 1919 
M Street, NW., Washington, D.C. 

Federal Communications 
Commission, 3 

William J. Tricarico. 

Secretary. 


3 See attached Concurring Statement of 
Commissioner James H. Quelio. 


Concurring Statement of FCC 
Commissioner James H. Quello 

in re: commission policy in enforcing 

SECTION 312(8X7) OF THE COMMUNICA¬ 
TIONS ACT 

Section 312(aX7) imposes upon 
broadcasters the requirement to pro¬ 
vide “reasonable access” to candidates 
for federal elective office. In according 
this unique privilege to federal candi¬ 
dates, the Congress declined to pro¬ 
vide any definition of “reasonable 
access” and the FCC decided to rely 
upon the judgment of licensees. Our 
reliance has been tempered by doses of 
Commission judgment overruling li¬ 
censees from time to time. 

Reasonableness, like beauty, is large¬ 
ly in the eye of the beholder. There¬ 
fore, I strongly suspect that the Com¬ 
mission's present approach to adminis- 


[6714-01] 

FEDERAL DEPOSIT INSURANCE CORP. 

BANCO CREOITO Y AHORRO PONCENO 
PONCE, PUERTO RICO 
Suspension of Trading 

It appearing to the Federal Deposit 
Insurance Corp. that the summary 
suspension of trading in the common 
stock of Banco Credito Y Ahorro Pon- 
ceno being traded otherwise than on a 
national securities exchange, is re¬ 
quired in the public interest and for 
the protection of investors; 


tering section 312(a)(7) is as good as 
any and better than most. I am op¬ 
posed a catalogue of “shalts” and 
“shalt nots” Imposing further govern¬ 
mental judgments upon licensees and 
the public at large. What is reasonable 
in one situation may well be unreason¬ 
able in another. Had Congress intend¬ 
ed a specific prescription for access, it 
had the capability of providing one or 
of mandating the Commission to pro¬ 
vide one. It did neither. 

If the question to be answered by 
this Notice relates to the equity and 
efficacy of the statute, itself, then I 
will be very interested in the com¬ 
ments. If it merely seeks certainty 
where there is none, then I doubt that 
it will produce anything useful. 

Therefore, I concur. 

[FR Doc. 78-8025 Filed 3-27-78; 8:45 ami 


Therefore, pursuant to Sections 12(i) 
and 12(k) of the Securities Exchange 
Act of 1934, trading in such securities 
otherwise than on a national securities 
exchange is suspended for the period 
beginning at 9 a.m. (e.s.t.) on March 
24. 1978 through midnight, April 2, 
1978, unless earlier terminated. 

By order of the Board of Directors, 
March 23. 1978. 

Federal Deposit Insurance 
Corporation, 

Alan R. Miller, 

Executive Secretary. 

[FR Doc. 78-8152 Filed 3-27-78; 8:45 am) 


[6712-01] 

[Report No. 1109) 

OFFICE OF THE SECRETARY 


Petitions for Reconsideration of Actions In Rulemaking Proceedings Filed 


March 20, 1978. 


Docket or RM No. Rule No. Subject Date received 


21135_______ The Simplification of the licensing and call 

sign assignment systems for btationa in the 
Amateur Radio 8ervice. 

Filed by Philip E. Galasso (K2PO and Mar. 7.1978 

WB3EZA). 

19418____ PL 76 Amendment of pt 76 of the Commission's 

Rules and Regulations to govern importa¬ 
tion of radio signals by Cable Television 
Systems. 

Filed by Erwin Q. Krasnow and James J. Mar, 9.1978 
Popham, Attorneys for National Associ¬ 
ation of Broadcasters. 


Note. —Oppositions to petitions for reconsideration must be filed within 15 days after publication of 
this Public Notice in the Federal Register. Replies to an opposition must be filed within 10 days after time 
for filing oppositions has expired. 


Federal Communications Commission, 

William J. Tricarico , 

Secretary: 

[FR Doc. 78-8029 Filed 3-27-78; 8:45 am) 
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[1505-011 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

[Docket No. 78N-0026] 

Certain Now Animal Drug Products Containing 
Phonathiazino 

Opportunity for Hearing 

Correction 

In FR Doc. 78-6427 appearing on 
page 10620 in the issue of Tuesday. 
March 14. 1978. the date in the 4th 
paragraph. “EFFECTIVE DATE:”, 
and on page 10621 in the middle 
column, the 1st full paragraph, the 
3rd line should read, “April 13. 1978“. 


[4110-03] 


[Docket No. 78N-00451 

CRANBERRY SAUCE—MOLD ADULTERATION 
Availability of Guideline 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: The Commissioner of 
Food and Drugs is announcing the 
availability of an administrative guide¬ 
line establishing new defect action 
levels for cranberry sauce. 

ADDRESS: Written comments to the 
Hearing Clerk (HFC-20), Food and 
Drug Administration, 5600 Fishers 
Lane, Rockville, Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

H owa rd N. Pippin, Bureau of Foods 
(HFF-312), Food and Drug Adminis¬ 
tration, Department of Health. Edu¬ 
cation, and Welfare, 200 C Street 
SW., Washington, D.C. 20204, 202- 
245-3092. 

SUPPLEMENTARY INFORMATION: 
Administrative guidelines developed 
by the Food and Drug Administration 
(FDA), Bureau of Foods, represent the 
maximum levels of natural or unavoid¬ 
able defects permitted in foods pro¬ 
duced under good manufacturing prac¬ 
tices and are the levels above which 
legal sanctions may be applied. 

Various policy guidelines are updat¬ 
ed to reflect both technological ad¬ 
vances and changing problems identi¬ 
fied during field inspections. 

The following defect action levels 
have been established in an adminis¬ 
trative guideline for mold adulteration 
in cranberry sauce: 

1. Actionable if the average Howard 
mold count for six or more subsamples 
exceeds 15 percent. 


2. Actionable if the Howard mold 
count for any one subsample exceeds 
50 percent. 

A copy of this guideline is available 
for public examination between 9 a.m. 
and 4 p.m., Monday through Friday, in 
the office of the Hearing Clerk (HFC- 
20), Food and Drug Administration, 
Room 4-65, 5600 Fishers Lane. Rock¬ 
ville, Md. 20857. Requests for single 
copies of the guideline may be made in 
writing to that office. 

Interested persons may submit writ¬ 
ten comments on the guideline to the 
Hearing Clerk (HFC-20), Food and 
Drug Administration, Room 4-65, 5600 
Fishers Lane, Rockville, Md. 20867. 
(preferably in quadruplicate and iden¬ 
tified with the Hearing Clerk docket 
number found in brackets in the head¬ 
ing of this document). Received com¬ 
ments will be incorporated into the 
public file on the guideline and may be 
seen in the abovfc office between 9 a.m. 
and 4 p.m., Monday through Friday, 
except holidays. 

Dated: March 20,1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 

[FR Doc. 78-7913 Filed 3-27-78: 8:45 am] 


[4110-03] 

[Docket No. 77G-0366] 

FOOD INGREDIENTS 

Opportunity To Submit Unpublished Safety 
Data 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: The Food and Drug Ad¬ 
ministration (FDA) is conducting a 
safety review of human food ingredi¬ 
ents. To obtain all pertinent informa¬ 
tion before evaluations of certain gen¬ 
erally recognized as safe (GRAS), 
prior sanctioned, or flavoring ingredi¬ 
ents begin, this notice solicits from 
any source unpublished data or infor¬ 
mation that may be appropriate in de¬ 
termining the safety of the sub¬ 
stances. 

DATES: Unpublished safety data on 
GRAS or prior-sanctioned food ingre¬ 
dients, or on flavoring substances to be 
included in a scientific literature 
review, should be submitted before the 
estimated completion date for the 
monograph. Unpublished safety data 
for flavoring substances included in an 
already-completed monograph should 
be submitted immediately. 

ADDRESSES: Two copies of the un¬ 
published data on GRAS or prior-sanc¬ 
tioned food ingredients, and on flavor¬ 
ing substances, should be sent to In¬ 
formatics, Inc., 6000 Executive Blvd., 
Rockville. Md. 20852, and to the 


Flavor and Extract Manufacturers’ As¬ 
sociation. 900 17th Street NW„ Wash¬ 
ington, D.C. 20006, respectively. In ad¬ 
dition, the original and two copies of 
all such data and information shall si¬ 
multaneously be sent to the GRAS 
Review Branch (HFF-335), Bureau of 
Foods, Food and Drug Administration, 
200 C Street SW., Washington, D.C. 
20204. The original and four copies of 
unpublished data on flavoring com¬ 
pounds included in an already-com¬ 
pleted scientific literature review 
should be sent to the GRAS Review 
Branch, address noted above. 

FOR FURTHER INFORMATION 
CONTACT: 

Corbin I. Miles, Bureau of Foods 
(HFF-335), Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation, and Welfare, 200 C Street 
SW., Washington. D.C. 20204, 202- 
472-4750. 

SUPPLEMENTARY INFORMATION: 
As part of the agency's safety review 
of human food ingredients, data and 
information on each substance (or 
group of substances), gathered from 
literature sources, are being compiled 
and summarized in a series of scientif¬ 
ic literature reviews by organizations 
under contract with FDA. 

One of these organizations, Informa¬ 
tics, Inc., is currently preparing scien¬ 
tific literature reviews covering certain 
GRAS or prior-sanctioned food ingre¬ 
dients. These reviews will include all 
information from the world’s litera¬ 
ture published since January 1, 1920, 
on metabloism, toxicity, manufactur¬ 
ing methods and other appropriate 
data pertinent to a safety review of 
each substance. 

Scientific literature reviews current¬ 
ly being prepared by Informatics. Inc., 
for which this notice is soliciting un¬ 
published safety data, include the fol¬ 
lowing GRAS or prior-sanctioned sub¬ 
stances: 


Ingredient Estimated date of 

completion 


Amino tristmethylene Sept. 15.1978. 

pliosphonic add) sodium 
salt. 

Benzoyl peroxide..Oct. 15.1977. 

Bioflavonoids (Including Jan. 15.1978. 

hes peri din complex and 
rutin). 

Borax, borates, and boric add. Oct. 30. 1977. 

Butter-fat (enzyme modified Apr. 15.1978. 
with added butyric acid). 

Candellllla wax_July 30.1978. 

Carbon....Sept. 15, 1977. 

Char smoke flavor and Aug. 15. 1977. 

vegetable bouillon (smoked). 

Chlorine, sodium chlorite and July 30,1077. 
sodium hypochlorite, 
aqueous chlorine solutions, 
chlorine dioxide, any other 
chlorine compounds applied 
to foods (excluding HC1 and 
inorganic chloride salts). 

Collagen (avllene) and July 15.1978. 

sausage casings (produced 
from HC1 and cellulose 
fibers). 
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Ingredient 

Estimated date of 
completion 

Commint oil (raentha 

Peb. 15. 1978. 

arvensls oil). 


Enzymes 1 (microbial)....-- 

Jun. 15.1977. 

Enzymes *, proteolytic (plant 

July 15. 1977. 

and animal but excluding 
papain). 

Ferrocyanlde salts. .—... 

May 30.1978. 

Glucono-delta-lactone.............. 

Mar. 15, 1978. 

Gluten (com) and zeln 

Dec. 15. 1977. 

powder. 

Gums [vegetable, other than 

Sept. 30. 1977. 

those listed in secs. 

184.1330. 184.1333. 184.1339, 
184.1343. 184.1349. 184.1351 
(formerly sec. 

121.101(dX7))l. 

Malt syrup and extract............ 

Nov. 15. 1977. 

Methylpolysiliconets). 

Peb. 28. 1978. 

Milk powder (whole, enzyme 

Aug. 30. 1978. 

modified). 

Olticica oil____..... 

May 15. 1978. 

Peptone (pepsin modified 

Nov. 30. 1977. 

soybean protein, brewers 
peptone). 

Potassium gluconate.. 

Sept. 30. 1978. 

Sodium metasilicate 

Jan. 30,1978. 

(including sodium zinc 
metasilicate). 

Soya fatty acid amine 

June 30.1978. 

(ethoxy lated). 

Stearyl alcohol...—. 

Apr. 30. 1978. 

Wax (shellac)_ 

Aug. 15. 1978. 


•The monographs on enzymes will Include, as a 
minimum, those enzymes which are covered In the 
1st Supplement to the Food Chemicals Codex, 2d 
Ed.. 1972 (copies may be obtained from: National 
Academy of Sciences, 2101 Constitution Avenue 
NW. t Washington. D.C. 20037. 

To be considered for inclusion in a 
scientific literature review, two copies 
of all relevant safety data and infor¬ 
mation on the above-named sub¬ 
stances should be submitted to Infor¬ 
matics, Inc., 6000 Executive Boule¬ 
vard., Rockville. Md. 20852, before the 
listed completion date; the original 
and two copies of all such information 
shall simultaneously be se nt to the 
GRAS Review Branch (HFF-335), 
Bureau of Poods, Food and Drug Ad¬ 
ministration, 200 C Street SW.. Wash¬ 
ington, D.C. 20204. If the completion 
date has passed, send the original and 
four copies of all inform ation to the 
GRAS Review Branch (HFF-335) at 
the address given above. 

Immediately upon receipt of any 
submissions, one copy will be placed 
on display in the office of the Hearing 
Clerk, Food and Drug Administration, 
Room 4-65, 5600 Fishers Lane, Rock¬ 
ville, Md. 20857, where it may be re¬ 
viewed from 9 a.m. to 4 p.m., Monday 
through Friday. 

In addition to the above, the Flavor 
and Extract Manufacturers' Associ¬ 
ation (FEMA), 900 17th Street NW.. 
Washington, D.C. 20006, under con¬ 
tract with FDA, is preparing 46 scien¬ 
tific literature reviews. These reviews 
report on 533 synthetic compounds 
which are used as flavors in food. The 
completion date for the first 23 of 
these reviews (List I) is April 30, 1978; 
the completion date on the final we re¬ 
views (List II) is December 31, 1978. 
Each flavor literature review together 
with the specific compounds included 
therein are listed below. 


A. A final review on the following 
compounds will be completed on April 
30. 1978. 

List I 

PEIPERONAL AND RELATED SUBSTANCES 

Piperonly acetate 
Piperonyl isobutyrate 
Piperonal 

4-<3. 4-Methylenedioxyphenl )-2-bu tanone 
Piperine 

AROMATIC HYDROCARBONS 

Styrene 

p-Cymene 

p.a-Dimethylstyrene 

Biphenyl 

4-methlibiphenyl 

1- Methylnaphthalene 
Guainen 

SALICYLATES AND SALICYLALDEHYDES 

Sallcylaldehyde 
Methyl salicylate 
Ethyl salicylate 
Butyl salicylate 
Isobutyl salicylate 
Isoamyl salicylate 
Benzyl salicylate 
Phenethyl salicylate 

ARYL SUBSTITUTED TERTIARY ALCOHOLS AND 
ESTERS 

a a-Dimethylbenzyl isobutyrate 
p,a,a-Trimethylbenzyl alcohol 
a,a-Dimethylphenethyl alcohol 
a,a-Dimethylphenethyl formate 
a,a-Dimethylphenethyl acetate 
a,a-Dimethylphenethyl butyrate 

2- Methyl-4-phenyl-2-butyl acetate 
2-Methyl-4-phenyl-2-butyl isobutyrate 

1- Phenyl-3-methyl-3-pentanol 

AROMATIC THIOLS AND SULFIDES 

Benzenethiol 

o-Toluenethiol 

2- Ethylthiophenol 
Benzyl mercaptan 
2-Napthalene thiol 
Phenyl disulfide 
Methyl benzyl disulfide 
Benzyl disulfide 

o-( Methlthio )phenol 

Thiogemiol 

Benzyl methyl sulfide 

PHENETHYL ALCOHOLS AND RELATED 
COMPOUNDS 

Phenethyl alcohol 
Phenethyl formate 
Phenethyl acetate 
Phenethyl propionate 
Phenethyl butyrate 
Phenethyl isobutyrate 
Phenethyl 2-methylbutyrate 
Phenethyl isovalerate 
Phenethyl hexanoate 
Phenethyl octanoate 
Phenethyl tiglate 
Phenethyl senecioate 
Phenethyl phenylacetate 
Acetaldehyde phenethyl propyl acetal 
Acetaldehyde butyl phenethyl acetal 
Phenylacetaldehyde 
Phenylacetaldehyde dimethyl acetal 
Phenylacetaldehyde glyceryl acetal 
Phenylacetaldehyde 2, 3-butylene glycol 
acetal 

Phenylacetaldehyde diisobutyl acetal 

Phenylacetic acid 

Methyl phenylacetate 

Ethyl phenlacetate 

Propyl phenlacetate 

Allyl phenylacetate 

Isopropyl phenylacetate 


Butyl phenylacetate 
Isobutyl phenylacetate 
Isoamyl phenylacetate 
Hexyl phenylacetate 
3/Hexenyl phenylacetate 
Octyl phenylacetate 
Rhodinyl phenylacetate 
Linalyl phenylacetate 
Geranyl phenylacetate 
Citronellyl phenylacetate 
Santalyl phenylacetate 
p-Tolylacetaldehyde 
p-Isopropylphenylacetaldehyde 
Methyl p-ferf-butylphenylacetate 
Phenethylamine 

FUSED RING AROMATIC LACTONES 

3-Propylidenephthalide 
3-n-Butylphthalide 

3-Butylidenephthalide 
Di hy drocoumarin 
6-Methylcoumarin. 

EUGENOL AND RELATED SUBSTANCES 

Eugenol 

Eugenyl formate 
Eugenyl acetate 
Eugenyl benzoate 
Isoeugenol 
Isoeugenyl formate 
Isoeugenyl acetate 
Isoeugenyl phenylacetate 
Eugenyl methyl ether 
Lsoeugenyl methyl ether 
Isoeugenyl ethyl ether 
3.4-Dlmethoxy-l-vinylbenzene 

BENZYL ALCOHOL, BENZALDEHYDE, BENZOIC ACID, 
AND RELATED COMPOUNDS 

Benzyl alcohol 

Benzyl methoxyethyl acetal 

Benzyl formate 

Benzyl acetate 

Benzyl propionate 

Benzyl butyrate 

Benzyl isobutyrate 

Benzyl isovalerate 

Benzyl frarw-2-methyl-2-butenoate 

Benzyl 2,3-dimethylcrotonate 

Benzyl acetoacetate 

Benzyl benzoate 

Benzyl phenylacetate 

Benzaldehyde 

Benzaldehyde dimethyl acetal 

Benzaldehyde propylene glycol acetal 

Benzaldehyde glyceryl acetal 

Benzoic acid 

Methyl benzoate 

Ethyl benzoate 

Propyl benzoate 

Isopropyl benzoate 

Isobutyl benzoate 

Isoamyl benzoate 

Hexyl benzoate 

Geranyl benzoate 

Linalyl benzoate 

Propylene glycol dibenzoate 

Glyceryl tribenzoate 

Phenethyl benzoate 

3-PHENYL-1 -PROPANOL AND RELATED 
SUBSTANCES 

3-Phenyl-I-propanol 
3-Phenylpropyl formate 
3-Phenylpropyl acetate 
3-Phenylpropyl propionate 
3-Phenylpropyl isobutyrate 
3-Phenylpropyl iso valerate 
3-Phenylpropyl hexanoate 
3-Phenylpropionaldehyde 
3-Phenylpropionic acid 
Methyl 3-phenylpropionate 
Ethyl 3-phenylpropionate 
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CINNAMYL ALCOHOL AND RELATED SUBSTANCES 

Clnnamyl alcohol 
Cinnamyl formate 
Clnnamyl acetate 
Cinnamyl propionate 
Clnnamyl butyrate 
Clnnamyl Isobutyrate 
Cinnamyl Isovalerate 
Clnnamyl benzoate 
Cinnamyl phenylacetate 
Cinnamaldehyde 

Cinnamaldehyde ethylene glycol acetal 

p-Methylcinnamaldehyde 

Cinnamic acid 

Methyl cinnamate 

Ethyl cinnamate 

Propyl cinnamate 

Isopropyl cinnamate 

Allyl cinnamate 

Butyl cinnamate 

Isobutyl cinnamate 

Isoamyl cinnamate 

Heptyl cinnamate 

Cyclohexyl cinnamate 

Linalyl cinnamate 

Terpinyl cinnamate 

Benzyl cinnamate 

Phenethyl cinnamate 

3-Phenylpropyl cinnamate 

Cinnamyl cinnamate 

o-Methoxycinnamaldehyde 

p-Methoxycinnamaldehyde 


PHENOLS 

Phenol 

o-Cresol 

o-Tolyl acetate 

o-Tolyl isobutyrate 

m-Cresol 

p-Cresol 

p-Tolyl acetate 

p-Tolyl isobutyrate 

p-Tolyl 3-methylbutyrate 

p-Tolyl octanoate 

p-Tolyl laurate 

p-Tolyl phenylacetate 

p-Ethylphenoi 

o-Propylphenol 

2-Isopropylphenol 

2.6- Xylenol 
Thymol 
Carvacrol 

Butyl p-hydroxybenzoate 

4-( p-Hydroxypheny 1 )-2-butanone 

o-( Ethoxymethyl Iphenol 

Ouaiacol 

Guaiacyl acetate 

Guaiacyl phenylacetate 

Hydroquinone monoethyl ether 

2-Methoxy-4-methylphenol 

4-Ethylguaiacol 

2-Methoxy-4-vinylphenol 

Propenylguaethol 

Zingerone 

Vanillyiidene acetone 

2.6- Dimethoxyphenol 
Dihydroxyacetophenone 
2.5-Xylenol 

3.4-Xylenol 
Resorcinol 

2-Hydroxyacetophenone 

2-Methoxy-4-propylphenol 


ACETOPHENONES AND RELATED SUBSTANCES 

Acetopnenone 
a-Methylbenzyl alcohol 
a*Methylbenzyl formate 
a-Methylbenzyl acetate 
a-Methylbenzyl propionate 
a-Methylbenzyl butyrate 
a-Methylbenzyl Isobutyrate 


4-Methylacetophenone 
p-a-Dlmethylbenzyl alcohol 
p-Isopropylacetophenone 

2,4-Dimethylacetophenone 
Acetanisole 

Methyl /3-naphthyl ketone 
4-Acetyl-6-f-butyl-l t l-dimethylindan 

ARYL SUBSTITUTED SECONDARY ALCOHOLS AND 
KETONES AND DERIVATIVES 

1-Phenyl-l -propanol 
a-Ethylbenzyl butyrate 
a-Methylphenethyl butyrate 
propiophenone 

l-< p-Met hoxyphenyl >-2-propanone 

4-Phenyl-2-butanol 

4-Phenyl-2-butyl acetate 

4-(pTolyl)-2-butanone 

4-( p- Methoxyphenyl )-2-bu tanone 

4-Phenyl-3-buten-2-ol 

4-Phenyl-3-buten-2-one 

3- Methyl-4-phenyl-3-buten-2-one 
a-Propylphenethyl alcohol 
l-(p-Methoxyphenyl)-l-penten-3-one 
a-Isobutylphenethyl alcohol 

4- Methyl-l-phenyl-2-pentanone 
l-(4-Methoxyphenyl)-4-methyl-l-penten-3- 

one 

3-Benzyl-4-heptanone 

Benzophenone 

l,3-Diphenyl-2-propanone 

1- Phenyl-l ,2-propanedione 
Ethyl benzoylacetate 

Ethyl 2-acetyl-3-phenylpropionate 
Benzoin 

ARYL SUBSTITUTED ALDEHYDES AND RELATED 
SUBSTANCES 

2- Phenylpropionaldehyde 
2-Phenylpropionaldehyde dimethyl acetal 
2-< p-Tolyl )propionaldehyde 
/3-Methylphenethyl alcohol 
2-Phepylpropyl butyrate 

2- Phenylpropyl isobutyrate 

3- Methyl-2*phenylbutyraldehyde 

3-( p-Isopropylpheny Dpropionaldehyde 
2-Methyl-3-tolylpropionaldehyde (mixed 
o,m>p) 

2 Methyl-3-(p- 

isopropylphenyl )propionaldehyde 
Ethyl 2-ethyl-3-phenylpropanoate 
Methyl 4-phenylbutyrate 
Ethyl 4-phenylbutyrate 
2-Methyl-4-phenylbutyraldehyde 
2-Phenyl-2-butenal 

2- Phenyl-4-pentenal 

3- Phenyl-4-pentenal 

4- Methyl-2-phenyl-2-pentenal 

5- Methyl-2-phenyl/2-hexenal 

5-Phenylpentanol 

2-Phenylpropionaldehyde propylene glycol 
acetal 

a- ALKYLCINNAMALDEHYDES AND RELATED 
SUBSTANCES 

a-Methylcinnamaldehyde 
p-Methoxy-a-methylcinnamaldehyde 
a-Butylcinnamaldehyde 
Butylcinnamaldehyde 
a-Amylcinnamaldehyde 
a-Amylcinnamaldehyde dimethyl acetal 
a-Amylciimamyl alcohol 
a-Amylcinnamyl formate 
a Amylcinnamyl acetate 
a-Amylcinnamyl isovalerate 
a-Hexylcinnamaldehyde 

EPOXIDES 

Ethylene oxide 
Piperitenone oxide 
cis-Carvone oxide 


/3-Caryophyllene oxide 
Ethyl 3-phenylglycidate 
Ethyl methyl phenylglycidate 
Ethyl methyl p-tolylglycidate 

VANILLIN AND DERIVATIVES 

Vanillin 
Vanillin acetate 
Ethyl vanillin 
Vanillyl alcohol 

SUBSTITUTED BENZALDEHYDES AND RELATED 
COMPOUNDS 

Tolualdehydes (mixed o,m,p) 

Tolualdehyde glyceryl acetal 

Methylbenzyl acetate (mixed o,m,p) 

Cuminaldehyde 

p-Isopropylbenzyl alcohol 

2,4-Dimethylbenzaldehyde 

p-Methoxybenzaldehyde 

Anisyl alcohol 

Anisyl formate - 

Anisyl acetate 

Anisyl propionate 

Anisyl butyrate 

Anisyl phenylacetate 

Methyl anisate 

Ethyl p-anisate 

o-Methoxybenzaldehyde 

Methyl o-methoxybenzoate 

p-Ethoxybenzaldehyde 

Veratraldehyde 

PHENOXYACETIC ACID AND RELATED COMPOUNDS 

Phenoxyacetic acid 
Allyl phenoxyacetate 
Ethyl (p-tolyloxy)acetate 
2-Phenoxyethyl Isobutyrate 

CAPSAICIN AND RELATED COMPOUNDS 

N-(4-Hydroxy-3-methoxybenzyl)-8-methyl-6- 

nonenamide 

Nonanoyl 4-hydroxy-3-methoxybenzylamide 

AROMATIC ETHERS 

Diphenyl ether 
Benzyl ethyl ether 
Benzyl butyl ether 
Dibenzyl ether 
Isoeugenyl benzyl ether 
Methyl phenethyl ether 
Carvacryl ethyl ether 
/3-Naphthyl ethyl ether 
/3-Naphthyl isobutyl ether 

ANISOLE AND DERIVATIVES 

Anisole 

o-Methylanisole 

p-Methylanisole 

o-Vinylanisole 

p-Propylanisole 

Anethole 

Estragole 

l-Methyl-3-methoxy-4-isopropylbenzene 
m-Dimethoxybenzene 
p-Dimethoxybenzene 
^-Naphthyl methyl ether 

B. Pinal review on the following 
compounds will be completed on De¬ 
cember 31. 1978. 

List II 

DITHIOLS AND RELATED SUBSTANCES 

1.2- Ethanedithiol 

1.2- Propancdithiol 

1.3- Propan edithlol 

1.2- Butanedithiol 

1.3- Butanedithiol 

2.3- Butan edithlol 
1,8-Hexanedithiol 
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1.8-Octanedithiol 

l f 9*Nonanedithiol 

Trithioacetone 

PYRIDINE AND RELATED SUBSTANCES 

Pyridine 

Piperidine 

3-Ethylpyridine 

2- ( 2-Methy lpropyl )pyridine 

3- < 2-Methy lpropyl )pyridine 
2Pentyl pyridine 

2,6-Dlmethylpyridine 

5- Ethyl-2-methylpyridine 

2- Acetylpyridine 

3- Acetylpyridine 
Quinoline 

6- Methylquinoline 
Isoquinoline 

2-Pyridinemethanethiol 

PYRROLE AND RELATED SUBSTANCES 

Pyrrole 

Pyrrolidine 

2,5-Demethylpyrrole 

Indole 

Skatole 

Methyl 2-pyrrolyl ketone 

l-Methyl-2-acetylpyrrole 

1- Ethyl-2-acetylpyrrole 
Af-Furfurylpyrrole 

ANTHRANILATES 

Methyl anthranilate 

Ethyl anthranilate 

Allyl anthranilate » 

Butyl anthranilate 
Isobutyl anthranilate 
Cyclohexyl anthranilate 
Linalyl anthranilate 
a-Terpinyl anthranilate 
Phenethyl anthranilate 
Cinnamyl anthranilate 
0-Naphthyl anthranilate 
Methyl W-methylanthranilate 
Isobutyl N-methylanthranilate 
Ethyl N-ethylanthranilate 

FURFURYL ALCOHOL AND RELATED SUBSTANCES 

Purfuryl alcohol 
Furfuryl acetate 
Purfuryl propionate 
Purfuryl butyrate 
a-Furfuryl pentanoate 
Purfuryl 3-methylbutanoate 
a-Purfuryl octanoate 
Purfural 

5-Methylfurfural 
Methyl 2-furoate 
Propyl 2-furoate 
Amyl 2-furoate 
Hexyl 2-furoate 
Octyl 2-furoate 
Allyl 2-furoate 
Phenethyl 2-furoate 

2- Benzofurancarboxaldehyde 

2-Phenyl-3-carbethoxyfuran 
Purfuryl methyl ether 
Difurfuryl ether 

FURYL SUBSTITUTED KETONES 

2- Puryl methyl ketone 
Pentyl 2-furyl ketone 
<2-Puryl)-2-propanone 

4- <2-Furyl)-3-buten-2-one 

l-(2-Furyi)-l,3-butanedione 

3- Acetyl-2.5-dimethylfuran 

FURYL SUBSTITUTED ESTERS AND RELATED 
SUBSTANCES 

3-< 2/Furyl )acroleln 

Ethyl 3-<2-Puryl)propanoate 

Isobutyl 3-(2-furan)propionate 


Isoamyl 3-(2-furan)propionate 
Isoamyl 4-(2-furan)butyrate 
Methyl 3-< 2-furyl)acrylate 
Propyl 2-furanacrylate 

3- ( 5-Methyl-2-f ury 1 )butanal 

2-Methyl-3-< 2-furyl )acrolein 
2-Furfurylidenebutyraldehyde 
2-Phenyl-3-< 2-furyl )prop-2-enal 

ALKYL FURANS 

2-Ethyifuran 
2-Pentyl furan 
2-Heptylfuran 

2.3- Dimethylbenzofuran 
4,5.6.7-Tetrahydro-3.6-dimethylbenzofuran 

FURANONES AND RELATED SUBSTANCES 

2- Methyltetrahydrofuran-3-one 

4- Hydroxy-2,5-dlmethyl-3(2H)-furanone 

3- Heptyldihydro-5-methyl-2(3H)-furanone 
2-Hexy 1-4-acetoxytetrahydrof uran 

TETRAHYDROFURFURYL ALCOHOL AND 
DERIVATIVES 

Tetrahydrofurfuryl alcohol 
Tetrahydrofurfuryl acetate 
Tetrahydrofurfuryl propionate 
Tetrahydrofurfuryl butyrate 
Tetrahydrofurfuryl cinnamate 

SELECTED TETRAHYDROFURANS 

2,5-Diethyltetrahydrofuran 

2-(3-Phenylpropyl)tetrahydrofuran 

6-Hydroxydihydrotheaspirane 

1.5,5.9-Tetramethyl-13-oxatricyclo- 

(8.3.0.0<4.9)tridecane) 

Linalool oxide 

$piro-[2.4-Dithia-l-methyl-8- 

oxabicyclo[3.3.0]octane-3,3'-(l'-oxa-2'- 

methyDcyclopentanel 

ALIPHATIC ETHERS 

sec-Butyl ethyl ether 

Te trahy dro-4-methy l-2-<: 2-methylpropen-1- 
yl )pyran 

1.4- Cineole 
Eucalyptol 

KETO DIOXANES 

2-Butyl-5-or 6-keto-I.4-dioxane 
2 Amyl-5-or 6-keto-l,4-dioxane 
2-Hexyl-5-or 6-keto-l,4-dioxane 

SULFUR DERIVATIVES OF FURANS 

2-Methyl-3-furanthiol 
2-Methyl-5-(methylthio)furan 
Bis( 2-methyl-3-f uryl )disulf ide 
Bis(2-methyl-3-furyl)tetrasulfide 

2.5- Dimethyl-3-furanthiol 

2.5- Dimethyl-3-thioisovaleryl-furan 

2.5- Dimethyl-3-thiofuroylf uran 
Bis(2.5-Dimethyl-3-furyl)disulfide 
Purfuryl mercaptan 
2-Puranmethanethiol formate 
Purfuryl thioacetate 

Purfuryl thiopropionate 
Purfuryl methyl sulfide 
Furfuryl isopropyl sulfide 
Methyl furfuryl disulfide 
2.2'-<Thiodimethylene)difuran 
2,2'-( Dit hiodimethy lene )dif uran 

2- Methyl-3,-5-, or 6-(furfurylthio)pyrazlne 
Methyl thiofuroate 

Methyl 2-methyl-3-furyl disulfide 

3- [(2-Methyl-3-furyl)thio]-4-heptanone 

2.6- Dimethyl-3-1 (2-methyl-3-f uryl )thio] -4- 
heptanone 

4- [(2-Methyl-3*furyl)thio]-5-nonanone 

THIOPHENE DERIVATIVES 

5- Methyl-2-thiophenecarboxaldehyde 


3- Acetyl-2.5-dimethyl thiophene 
2-Thienyl mercaptan 
2-Thienyl dissulfide 

THIAZOLES 

2-( 1 -Met hylpropyl )thiazole 
2-Isobutylthiazole 

4.5- Dimethylthiazole 

2.4.5- Trimethlylthiazole 
2-Isopropyl-4-methylthiazole 

4- Methyl-5-vinylthiazole 

2.4- Dimethyl-5-vinylthlazole 
Benzothiazole 

4-Methyl-5-thiazoleethanol 

4-Methyl-5-thiazoleethanol acetate 
2-Acetylthiazole 

2.4- Dimethyl-5-acetylthiazole 
2-Ethoxythiazole 

2- Methyl-5-methoxythiazole 
Thiamine hydrochloride 

SALTS OF FATTY ACIDS 

Potassium acetate 
Calcium acetate 
Ammonium isovalerate 

MALTOL AND DERIVATIVES 

Maltol 

Maltyl isobutyrate 
Ethyl maltol 

MISCELLANEOUS NITROGEN COMPOUNDS 

DL-(3-Amino-3- 

carboxypropyDdimethylsulfonium chlo¬ 
ride 

W-Ethyl-2-isopropyl-5-methylcyclohexane 

carboxamide 

5,6.7.8-Tetrahydroquinoxaline 
l-Phenyl-3-or 5-propylpyrazole 

5.7-Dihydor-2-methylthieno-(3,4- 
Dlpyrimidine 
Disodium inosinate 
Disodium 5-guanylate 
Allyl isothiocyanate 

3- Methylthiopropyl isothiocyanate 
Ethyl nitrite 

Musk Ambrette 

4- f-Butyl-3,5-dinitro-2,6-dimethylaceto- 
phenone 

Theobromine 

QUININE DERIVATIVES 

Quinine hydrochloride • 

Quinine bisulfate 
Quinine sulfate 

UNDEFINED STRUCTURES (FEMA) 

Butter acids 
Butter esters 
Fuel oil refined 
Pine tar oil 
Polysorbate 20 
Pol ysorbate 60 
Polysorbate 80 
Pyroligneous acid 
Pyroligneous acid, extract 
Rum ether 

Sorbitan monooleate Arlacel 80 
Sorbitan monostearate 

UNDEFINED STRUCTURES (FDA) 

Beechwood. creosote (Fagus supp.) 

Birch tar oil 
Cedar wood oil alcohols 
Cedarwood oil terpenes 
Ethyl cellulose 
Glyceryl ester of wood rosin 
Methy ester of rosin, partially hydrogenat¬ 
ed 

Polylimonene 
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MISCELLANEOUS 

Ammonium sulfide 
Hydrogen sulfide 
2,4,5-Trimethyl-6-3-oxazoline 
Ethyl abietate 

For inclusion in a literature review, 
two copies of all relevant unpublished 
safety data and information on any of 
these synthetic flavors should be sub¬ 
mitted to the FEMA at the above-des¬ 
ignated address before the estimated 
completion date. The original and two 
copies of all such information shall si¬ 
multaneously be sent to the GRAS 
Review Branch at the address above. 

If the estimated dates of completion 
of the flavor reviews are passed, the 
original and four copies of any such 
safety data and information shall be 
submitted to the GRAS Review 
Branch at the address noted above. In 
addition, a copy of any such submis¬ 
sion will immediately be placed on dis¬ 
play at the office of the Hearing 
Clerk, Food and Drug Administration, 
Room 4-65, 5600 Fishers Lane, Rock¬ 
ville, Md. 20857, where it may be re¬ 
viewed from 9 a.m. to 4 p.m., Monday 
through Friday. 

In addition to the scientific litera¬ 
ture reviews previously mentioned, the 
FEMA has completed 22 reviews 
which report on 736 substances in 
flavor usage. The Food and Drug Ad¬ 
ministration previously solicited un¬ 
published safety data and information 
on 276 of these compounds in a notice 
published in the Federal Register of 
July 26, 1973 (38 FR 20051). The 
agency now further solicits unpub¬ 
lished data or information on the re¬ 
maining 460 flavoring compounds con¬ 
tained in these completed mono¬ 
graphs. Although any additional infor¬ 
mation sent to the GRAS Review 
Branch will not be added to the actual 
text of the completed literature re¬ 
views, it will be included in a literature 
update that the FDA is preparing and 
will be used in safety evaluations of 
these compounds. These scientific lit¬ 
erature reviews together with the spe¬ 
cific synthetic flavoring compounds in¬ 
cluded in each review for which un¬ 
published appropriate safety data are 
solicited are listed below: 

Aliphatic Primary Alcohols, Aldehydes, 
Esters, and Acids (Supplement I) 

4-Hexen-l-ol 

cis-4-Hexenal 

trans, *rans-2,4*Hexadienal 

cf$-3-Octen-l-ol 

trans, *rau$-2.6-Octadienal 

cis-6*Nonen-l-ol 

2-Undecenal 

2.4-Undecadienal 

2- Methylpentanal 

3- Methylpentanoic acid 

4- Methylpentanolc acid 
3,5.5*Trimethylhexanal 

2-Methyl-2-butenal 

2 Butyl-2-butenal 
4-Methyl-2-pentenal 

2-Methyl-3-pentenoic acid 

2-Isopropyl-5-methyl-2-hexenal 


trans- 2-Octen-l-yl acetate 
cis-3-Hexenyl butyrate 
frans-2-Octen-l-yl butyrate 
cis-3-Hexenyl hexanoate 
Isobutyl-2-butenoate 

Methyl llnoleate (48%) and methyl linolen- 
ate (52%) (mixture) 

Dodecyl isobutyrate 
Butyl 2-methylbutyrate 
Ethyl 2-methylpentanoate 
Ethyl 2-methyl-3-pentenoate 

Aliphatic Primary Alcohols. Aldehydes, 
Esters, and Acids (Supplement II) 

cis-6-Nonenal 

4- Methylnonanoic acid 

2-Methyl-4-pentenoic acid 
trans-3'Heptenyl acetate 
frans-3-Heptenyl 2-methylpropanoate 
Ethyl 2-methyl-4-pentenoate 

Aliphatic Primary Alcohols, Aldehydes, 
Esters, and Acids (Supplement III) 

5- Methylhexanoic acid 
4-Methyloctanoic acid 

aliphatic ketones, secondary alcohols, and 

RELATED ESTERS 

Acetone 

Isopropyl alcohol 
Isopropyl formate 
Isopropyl acetate 
Isopropyl propionate 
Isopropyl butyrate 
Isopropyl hexanoate 
Isopropyl myristate 
Isopropyl palmitate 
Isopropyl isobutyrate 
Isopropyl isovalerate 
Isopropyl tiglate 

2-Butanone 
2-Pentanone 

2- Pentanol 

3- Penten-2-one 

l-Penten-3-one 

1- Penten-3-ol 

3-Hexanone 

3- Hexanol 

4- Hexene-3-one 

2- Heptanone 

2- Heptanol 

3- Heptanone 

3- Heptanol 

4- Heptanone 
2*Hepten-4-one 

3-Hepten-2-one 
2-Octanone 

2- Octanol 

3- Octanone 
3-Octanol 

3-Octyl acetate 

3-Octen-2-one 

l-Octen-3-ol 

1- Octen-3-yl acetate 

2- Nonanone 

2- Nonanol 

3- Nonanone 
3-Decen-2-one 
2-Undecanone 
2-Undecanol 

2- Tridecanone 

3- Methyl-3-buten-2-one 

4- Methyl-2-pentanone 

4-Methyl-3-penten-2-one 

4- Methyl-4-penten-2-one 

5- Methyl-3-hexen-2-one 

5- Methyl-5-hexen-2-one 

6- Methyl-5-hepten-2-one 

6-Methyl-3-,5-heptadien-2-one 

2.6- Dimethyl-4-heptanone 

2.6- Dimethyl-4heptanol 
Tetrahydro-pseudo-ionone 
Geranylacetone 


2,6,10-Trlmethyl-2,6.10-pen tadecatrien-14- 
one 

1- Octen-3-one 

TERTIARY ALCOHOLS AND RELATED ESTERS 

Tetrahydrolinalool 
Linalool 
Ltnalyl formate 
Linalyl acetate 
Linalyl propionate 
Linalyl butyrate 
Linalyl hexanoate 
Linalyl octanoate 
Linalyl isobutyrate 
Linalyl isovalerate 
Nerolidol 

ALIPHATIC ACETALS 

1,1 -Dlmethoxyet hane 
Acetal 

Heptanal dimethyl acetal 

4-Heptenal diethyl acetal 
Octanal dimethyl acetal 

2.6- Nonadienal diethyl acetal 
Decanal dimethyl acetal 
Citral dimethyl acetal 
Citral diethyl acetal 

ALICYCLIC COMPOUNDS OF CARBON, HYDROGEN 
AND OXYGEN 

3-Methyl-2-cyclopenten-l-one 

2- Hexylidenecyclopentanone 
iso-Jasmone 

3- Methyl-2-(2-pentenyl)-2-cyclopenten-l-one 
Cyclohexyl formate 

Cyclohexyl acetate 

Cyclohexyl propionate 

Cyclohexyl butyrate 

Cyclohexyl isovalerate 

Cyclohexaneethyl acetate 

Cyclohexaneacetic acid 

Allyl cyclohexaneacetate 

Ethyl cyclohexanepropionate 

Allyl chclohexanepropionate 

Allyl cyclohexanebutyrate 

Allyl cyclohexanevalerate 

Allyl cyclohexanehexanoate 

3-Methyl-2-cyclohexen-l-one 

3-Methyl-5-propyl-2-cyclohexen-l-one 

2.2.6- Trimethylcyclohexanone 
Isophorone 

2-sec-Butylcyclohexanone 

2-ferf-Pentylcyclohexyl acetate 

Tetramethylethylcyclohexenone 

p-Menthan*2-one 

Carvomenthol 

p-Menth-8-en-2-one 

Dihydrocarveol 

Dihydrocarvyl acetate 

Carvone 

Carveol 

Carvyl acetate 

Carvyl propionate 

Menthone 

d,Msomenthone 

Menthol 

d-Neomenthol 

Menthyl acetate 

Menthyl isovalerate 

Piperitone 

Pulegone 

p-Menth-l-en : 3-ol 

iso-Pulegone 

iso- Pulegol 

fso-Pulegyl acetate 

Piperitenone 

a-Terplneol 

Terpinyl formate 

Terplnyl acetate 

Terpinyl propionate 

Terpinyl butyrate 

Terpinyl isobutyrate 

Terpinyl isovalerate 
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p-Menth-l-en-9-al 

1- p-Menthen-9-yl acetate 
p-Mentha-l,8< 10)-dien-9-ol 
p-Mentha-l-8(10)-<iien-9-yl acetate 
p-Mentha-1.8-dien-7-al 
p-Mentha-1.8-dien-7-ol 

Perillyl acetate 

p-Menth-3-en-l-ol 

0-Terpineol 

4-Carvomenthenol 

1.4-Dimethyl-4-acetyl-l-cyclohexene 

2.6.6- Trimethylcyclohexa-l,3-dienyl metha¬ 
nol 

2.6.6- Trimethyl-l-cyclohexen-l- 
acetaldehyde 

4-( 2.6.6-Trimethylcyclohex-1 -enyl )but-2-en- 
4-one 

4-(2.6.6-Trimethylcyclohexa-l,3-dienyl)but- 

2-en-4-one 

a-Ionone 

/Monone 

y-Ionone 

Dehydrodihydroionone 

Dehydrodihydroionol 

Methyl-a-ionone 

Methyl-^-ionone 

Methyl-5-ionone 

Allyl-a-ionone 

a-Irone 

a iso-Methylionone 
d-Camphor 
Bomeol 
Bornyl formate 
Bomyl acetate 
Bornyl valerate 
Isoborneol 
Isobomyl formate 
Isobomyl acetate 
Isobomyl propionate 
Bomyl isovalerate 
Isobomyl isovalerate 
d-Fenchone 
Fenchyl alcohol 

1.3.3- Trimethyl-2-norbomanyl acetate 

2- Formyl-6,6-dimethylbicyclo(3.1.1.]hept-2- 
ene 

Myrtenol 

2-Hydroxymethyl-6,6-dimethylbicyclo- 
t3.1.I]hept-2-enyl formate 
Verbenol 
Pinocarveol 
4-Thujanol 

2- Ethyl-l,3,3-trimethyl-2-norbomanol 
Cycloheptadeca-9-en-1 -one 

3- Methyl-l-cyclopentadecanone 
4,4a.5.6.7,8-Hexahydro-6-isopropenyl-4,4a- 

dimethyl-2( 3H )-naphthalenone 
Guaiol acetate 
Vetiveryl acetate 
Caryophyllene alcohol 
Caryophyllene alcohol acetate 
0-Caryophyllene alcohol 
0-Caryophyllene alcohol acetate 
Cedryl acetate 
Santalol (a- and 0-) 

Santalyl acetate 

2.2.3- Trimethylcyclopent-3-en-l- 
ylacetaldehyde 

Cyclohexanecarboxylic acid 
Methyl cyclohexanecarboxylate 
Ethyl cyclohexanecarboxylate 

ALIPHATIC HYDROCARBONS 

1-Methyl-1,3-cyclohexadiene 

Myrcene 

Ocimene 

Limonene 

p-Mentha-1,3 -diene 

p-Mentha-l,4-diene 

a-Phellandrene 

Terpinolene 

a-Plnene 

/3-Pinene 


Camphene 

Bisabolene 

Cadinene 

Valencene 

Caryophyllene 

/3-Bourbonene 

ALIPHATIC AMINES 

Butylamine 

Isopentylamine 

Trimethylamine 

ALIPHATIC THIOLS 

Menthanethiol 

Propanethiol 

Allylthiol 

2- Methyl-l-butanethiol 

3- Methyl-2-butanethiol 
Cyclopentanethlol 
1-Butanethiol 

2,3 or 10-Mercaptopinane 

PROPYLENE GLYCOL, GLYCEROL AND RELATED 
SUBSTANCES 

Propylene glycol 

2,2,4-Trimethyl-1.3-oxacyclopentane 

Citral propylene glycol acetal 

Propylene glycol monostearate 

Lactic acid 

Ethyl lactate 

Butyl lactate 

Butyl butyryllactate 

Pyruvaldehyde 

Pyruvic acid 

Ethyl pyruvate 

Isoamyl pyruvate 

Glycerol 

Heptanal glyceryl acetal (mixed 1.2 and 1,3 
acetals) 

Glyceryl monostearate 
Glyceryl monooleate 
(tri-)Acetin 

Glyceryl tripropanoate 
(tri)-Butyrin 
l-Hydroxy-2-butanone 
l,2-[Di( l-ethoxy)ethoxylpropane 

1.2.3- Tris[(l'-ethoxy)-ethoxy]propane 

ALIPHATIC KETO- AND HYDROXY-ACIDS WITH 
NONADJACENT OXYGEN FUNCTIONS AND RELAT¬ 
ED COMPOUNDS 

3-Oxobutanal dimethyl acetal 
Ethyl 3-hydroxybutyrate 
Ethyl acetoacetate 
Butyl acetoacetate 
Isobutyl acetoacetate 
Isoamyl acetoacetate 
Geranyl acetoacetate 
Levulinic acid 
Ethyl levulinate 
Butyl levulinate 
Methyl 3*hydroxyhexanoate 
Ethyl 2,4-dioxohexanoate 
3-Octanon-l-ol 

1.3- Nonanedlol acetate (mixed esters) 
Nonanedial 1,4-diacetate 

3-Nonanon-l-ol 

3- Nonanon-l-yl acetate 
Citronelloxyacetaldehyde 
Hydroxycitronellol 
Hydroxycitronellal 
Hydroxycitronellal dimethyl acetal 
Hydroxycitronellal diethyl acetal 
Ethyl 3-hydroxyhexanoate 

ALIPHATIC LACTONES 

V-Butyrolactone 

V-Valerolactone 

4- Hydroxy-3-pentenoic acid lactone 

5- Ethyl-3-hydroxy-4-methyl-2(5H)-furanone 
V-Hexalactone 

/ -Hexalactone 


V-Heptalactone 

V-Octalactone 

4.4-Dibutyl-V-butyrolactone 

/ Octalactone 

V-Nonalactone 

/-Nonalactone 

V-Decalactone 

/-Decal actone 

V-U ndecalac tone 

/-Undecalactone 

V-Dodecalactone 

/-Dodecalactone 

6-Hydroxy-3,7-dimethyloctanoic acid lac¬ 
tone 

/ -Tetrad ecalactone 
o>-Pentadecal actone 
w-Hexadecenlactone 

ALIPHATIC DI- AND TRICARBOXYLIC ACIDS AND 
ESTERS 

Diethyl malonate 
Butyl ethyl malonate 
Dimethyl succinate 
Diethyl succinate 
Fumaric acid 
[ -Malic acid 
Diethyl malate 
Tartaric acid <d- f meso-) 

Diethyl tartrate 
Adipic acid 
Diethyl sebacate 
Dibutylsebacate 

Ethylene glycol brassylate, cyclic diester 
Aconitic acid 

Ethyl aconitate< mixed esters) 

Triethyl citrate 
Tributyl acetyl citrate 

DIKETONES. HYDROXYKETONES AND SIMPLE 
DERIVATIVES 

Acetoin 

Acetyl methyl carbinyl acetate 
Butan-3-one-2-yl butanoate 
Diacctyl 

3- Hydroxy-2-pentanone 

2.3- Pentanedione 

4- Methyl-2.3-pentanedione 

2.3- Hexanedione 

3.4- Hexanedione 

5- Methyl-2.3-hexanedione 

2.3- Heptanedione 
5-Hydroxy-4-octanone 

3-( Hydroxymethyl )-2-octanone 

2.3- Undecadione 

ALIPHATIC POLYHYDROXY COMPOUNDS AND 
DERIVATIVES 

L-Arabinose 
Glucose pentaacetate 
Sucrose octaacetate 

ALICYCLIC "DICARBONYL" COMPOUNDS 

Methyl dihydrojasmonate 
Methyl jasmonate 
Methylcyclopentenolone 
3-Ethyl-2-hydroxy-2-cyclopenten-l-one 

3.4- Dimethyl-1.2-cyclopen tadione 
3,5 Dimethyl-1.2-cyclopentadione 
3-Ethyl-2-hydroxy-4-methylcyclopent-2-en- 

1-one 

5-HXhyi-2-hydroxy-3-methy’cyclopent-2-en-l- 

one 

2-Hydroxy-2-cyclohexen-1 -one 
1 -Methyl-2,3-cyclohexadione 
2-Hydroxy-3,5.5-trimethyl-2-dyclohexenone 
2.6.6.-Trimethylcyclohexa-2-en-1.4-dione 

AMINO ACIDS 

Glycine 

dl- and l-A lanine 
dl-V aline 
DL-Isoleucine 
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L-Leucine 

L-Proline 

dl- and L-Phenylalanlne 

DL-Methionine 

L-Cystelne 

dl- and L-Cystine 

/3-Alanine 

ALIPHATIC MONO-, Dl- AND TRISULFIDES 

Methyl sulfide 
Butyl sulfide 
Allyl sulfide 
Methyl disulfide 
Methyl propyl disulfide 
Methyl propenyl disulfide 
Allyl methyl disulfide 
Propyl disulfide 
Propenyl propyl disulfide 
Allyl disulfide 
Dicyclohexyl disulfide 
Dimethyl trisulfide 
Methyl propyl trisulfide 
Allyl methyl trisulflde 
Dipropyl trlsulfide 
Diallyl trisulfide 
Diallyl polysulfide 

3.5- Dimethyl-1,2,4-trithiolane 

PRIMARY ALCOHOLS, ALDEHYDES, ACIDS, AND RE¬ 
LATED ESTERS WITH THIOL OR SULFIDE FUNC¬ 
TIONS 

2-Mercaptopropionic acid 
Ethyl 2-mercaptopropionate 

2- < Methy lthio )acetaldehyde 

3- < Met hylt hlo)-1 -propanol 

3-<Methylthio)propionaldehyde 
Methyl 3-(methylthio)propionate 
Ethyl 3-(methylthio)propionate 

3- Methylthio butanal 

4- ( Methy lthio )butanal 
Methyl 4-( methylthio)butyrate 
3-(Methylthio)-l-hexanol 
2,8-Dithianon-4-en-4-carboxaldehyde 

SELECTED OXYGENATED DERIVATIVES OF 
MERC APT AN S AND SULFIDES 

3-Mercapto-2-butanol 

3-Mercapto-2-butanone 

3- Mercapto-2-pentanone 
2-Keto-4-butanethiol 
p-Mentha-8-thiol-3-one 

1- (Methylthio)-2-butanone 

4- (Methylthio)-2-butanone 
4-(Methylthio)-4-methyl-2-pentanone 
Di-(butan-3-one-l-yl)sulfide 
a-Methyl-0-hydroxypropyl a-methyl-/3-mer- 

captopropyl sulfide 

4.5- Di hydro-3( 2H )t hiophcnone 

2.5- Dimethyl-2,5-Dihydroxy-l,4-dlthiane 

2- Methyl-4-propyl-l,3-oxathiane 
2-Methy 1-4,5-dihydro-3( 2H) thiophenone 

ALIPHATIC THIOL ESTERS 

Methyl thiobutyrate 
Ethyl thioacetate 
Propyl thioacetate 
Allyl thiopropionate 

SUBSTITUTED PYRAZINES 

2-Methylpyrazine 

2-Ethylpyrazine 

2-Isopropenylpyrazine 

2.3- Dimethylpyrazine 

2.5- Dimethylpyrazine 

2.6- Dimethylpyrazine 
2-Ethyl-3-methylpyrazine 
2-Ethyl-5-methylpyrazine 

2.3- Diethylpyrazine 
2-Methyl-5-vinylpyrazine 
2-Methyl-5-isopropylpyrazine 
2-Isobutyl-3-methylpyrazine 
2,3,5-Trimethylpyrazine 

2- Ethyl-3,(5 or 6)-dimethylpyrazine 

3- Ethyl-2.6-dimethylpyrazine 

2.3- Diethyl-5-methylpyrazine 

2.3.5.6- Tetramethylpyrazine 
Acetylpyrazine 
2-Acetyl-3-ethylpyrazine 
2-Acetyl-3,(5 or 6)-dimethylpyrazine 


Methoxypyrazine 

(2,5 or 8)-Methoxy-3-methylpyrazine 
2-Ethyl-(3.5 or 6)-methoxypyrazine (85%) 
and 2-methyl-(3,5 or 6)-methoxypyrazine 
(13%) (mixture) 

2-Methoxy-(3,5, or 6)-isopropylpyrazine 

2-Methoxy-3-( 1-methylpropyl >-pyrazlne 

2-Isobutyl-3-methoxypyrazine 

2-(Mercaptomethyl )pyrazine 

2-Pyrazinylethanethiol 

Pyrazinylmethyl methyl sulfide 

(3,5 or 6)-(Methylthio)-2-methylpyrazine 

5H-5-Methyl-6.7-dihydrocyclopentapyrazine 

5-Methylquinoxaline 

SUBST I TUT ED PYRAZINES (SUPPLEMENT I) 

2-Methyl-3,5 or 6-ethoxypyrazine 
To be considered in the safety evalu¬ 
ation of a compound, the original and 
four copies of all relevant safety data 
and information should be submitted 
to the GRAS Review Branch at the 
address indicated above. Immediately 
upon receipt of any submissions, one 
copy will be placed on display in the 
office of the Hearing Clerk, Pood and 
Drug Administration, at the address 
and during the times described above. 
Dated: March 21, 1978. 

William P. Randolph, 
Acting Associate Commissioner 
for Compliance. 
[FR Doc. 78-8019 Filed 3-27-78; 8:45 am) 


[4110-03] 

[Docket No. 77N-0030] 

GRAS AND PRIOR-SANCTIONED HUMAN 
FOOD INGREDIENTS AND FLAVOR SUB¬ 
STANCES 

Availability of Information 

AGENCY: Pood and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This document an¬ 
nounces the public availability of new 
data and information compiled during 
the Food and Drug Administration’s 
review of generally recognized as safe 
(GRAS) and prior-sanctioned human 
food ingredients, and flavor sub¬ 
stances. 

FOR FURTHER INFORMATION 
CONTACT: 

Corbin I. Miles, Bureau of Foods 
(HFF-335), Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 


cation, and Welfare, 200 C Street 

SW., Washington, D.C. 20204, 202- 

472-4750. 

SUPPLEMENTARY INFORMATION: 
The Commissioner announced in no¬ 
tices published in the Federal Regis¬ 
ter of July 26, 1973 (38 FR 20054), 
April 17. 1974 (39 FR 13796), Septem¬ 
ber 23, 1974 (39 FR 34218), August 29, 
1975 (40 FR 39916), January 22, 1976 
(41 FR 3331), and June 14. 1977 (42 
FR 30431) the availability of data and 
information compiled during the 
safety review of generally recognized 
as safe and prior-sanctioned food in¬ 
gredients. The availability of such 
data and information was announced 
to provide maximum public opportuni¬ 
ty to present additional data, informa¬ 
tion, and views on the substances 
while they are being reviewed by the 
Select Committee on GRAS Sub¬ 
stances of the Life Sciences Research 
Office, Federation of American Soci¬ 
eties for Experimental Biology, (her¬ 
einafter referred to as the Select Com¬ 
mittee), and to serve as a basis for 
public comment on proposed Food and 
Drug Administration (FDA) action on 
the ingredients. 

This notice announces the public 
availability of, and purchasing infor¬ 
mation for, additional data and infor¬ 
mation obtained by the FDA in con¬ 
ducting its safety review of GRAS and 
prior-sanctioned food ingredients. 
These data and information consist of 
35 mutagenic screening tests, 32 tera¬ 
tology screening tests, and 42 reports 
of the Select Committee on the evalu¬ 
ation of the health aspects of various 
food ingredients. 

The Commissioner recognizes that 
data and information on GRAS and 
prior-sanctioned food ingredients are 
of broad public interest. Accordingly, 
this information is available for public 
disclosure as outlined below. 

The following reports of mutagenic 
and teratology screening tests and re¬ 
ports of the Select Committee are 
available for purchase in paper copy 
and microfiche from the National 
Technical Information Service (NTIS), 
5285 Port Royal Road, Springfield, Va. 
22161, 703-557-4650. The price code 
for microfiche is AOI; the current 
price for microfiche is $3.00. 


IngredientCs) Order No. Price code Price* 


MUTAGENIC SCREENING TESTS (TIER 1) 


Calcium ascorbate..... 

Calcium carrageen. w .......... 

Calcium lactate ... 


Calcium phytate_____ 

Calcium sorb&te_................. 

Capryllc acid. 

Choline chloride___ 

Cuprous iodide.. 

Ethyl formate.. 

Ferric pyrophosphate... 

Furcelleran... 

L-GIutamic acid.... 

L-Glutamic acid HC1. 




Glyceryl monostearate 


Gum arable............... 

Hydrolyzed vegetable protein.. 

Lactic acid...... 

Locust bean gum..... 

Magnesium stearate. 

Manganese acetate .. 


PB-266-895/AS. 

PB-267-347/AS. 

PB-257-877/A8. 

PB-257-873/AS... 

PB-268-894/AS. 

PB-257-872/AS. 

PB-268-891/AS. 

PB-266-898/AS. 

PB-266-890/AS. 

PB-257-876/AS. 

PB-266-893/ AS. 

PB-266-889/AS_ 

PB-266-892/AS.. 

PB-257-869/A8_ 

PB-267-348/AS. 

PB-260-773/AS.. 

PB-257-867/AS. 

PB-267-349/A8. 

PB-257-875/AS_ 

PB-257-878/AS.. 


ACM 

$5.25 

A03 

4.50 

A03 

4.50 

A03 

4.50 

A03 

4.50 

A03 

4.50 

A03 

4.50 

A04 

5.25 

A03 

4.50 

A03 

4.50 

A04 

5.25 

A04 

5.25 

A04 

5.25 

A03 

4.50 

A03 

4.50 

A04 

5.25 

A03 

4.50 

A03 

4.50 

A03 

4.50 

A03 

4.50 
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In addition, the Commissioner an¬ 
nounces the availability of 22 scientific 
literature reviews of 730 flavor Ingredi¬ 
ents. The flavor ingredients included 
in each scientific literature review 
have been described elsewhere in this 
Federal Register and in the Federal 


Register of July 26, 1973 (38 FR 
20051). The following scientific litera¬ 
ture reviews on flavor ingredients are 
available in paper copy or microfiche 
for purchase from NTIS at the address 
noted above. Except as noted, the 
price code for microfiche is AOI and 
the current price is $3. 


Scientific literature reviews 


Scientific literature review of flavors Order No. Price code Price • 


Aliphatic Primary Alcohols, Aldehydes. Esters, and PB-254-973-SET.....™... E99 

Acids. 

(7 volumes, containing information on 270 compounds 
listed in the Fed dial Register notice of July 26. 

1973 (38 FR 20051). plus 27 compounds in supple¬ 
ment 1 listed elsewhere in this Federal Register.) 

Vo. 1, Biological. Physical, and Chemical Properties; PB-254-974/AS.............. A14 

Data Directory. 

VoL 2. Pharamacology. Toxicology, and Metabolism ..... PB-254-975/AS................ A10 

Vol. 3. Natural Occurence PB-254-976/AS- A17 

Vol. 4. Natural Occurence______ PB-254-977/AS-...... A14 

Vol. 5, Usage.......... PB-254-978/AS.A15 

Vol. 6. Bibliography....... PB-254-979/AS- A10 

Vol. 7. Bibliography________ PB-254-980/AS--—. A17 

Aliphatic Primary Alcohols. Aldehydes. Esters, and PB-265-510/AS-.... A02 

Acids (Supplement 2)**. 

Aliphatic Ketones. Secondary Alcohols.and Related PB-265-512/AS................ A20 

Esters* •. 

Tertiary Alcohols and Related Esters** PB-265-513/AS....«.- A00 

Aliphatic Acetals**........ PB-265-514/AS. A05 

Alleyclic Compounds of Carbon. Hydrogen, and PB-205-515/AS. A24 

Oxygen**. 

Aliphatic Hydrocarbons**--—..—. PB-265-516/AS...— A10 

Aliphatic Amines**._____...____ PB-265-517/AS . A05 

Aliphatic Thiols**....... PB-285-51B/AS- — A05 

Propylene Glycol. Glycerol, and Related Substances**. PB-265-519/AS .............. A10 

Aliphatic Keto- and Hydroxy-Acids with Nonadjacent PB-265-520/AS.A06 

Oxygen Functions and Related Compounds**. 

Aliphatic Lactones**_.—.~.—..... PB-265-521/AS. A08 

Aliphatic Di- and Tricarboxylic Acids and Esters**. PB-265-522/AS- A08 

Dikestones. Hydroxyketones and Simple Derivatives**. PB-265-523/AS................ A07 

Aliphatic Polyhydroxy Compounds and Derivatives**^. PB-205-524/AS.—-- A04 

Alicycllc '‘Dicarbonyl” Compounds**.. PB-265-525/AS.A06 

Amino Acids**______ _ PB-205-526/AS—- A07 

Aliphatic Mono-, Di- and Trisulfides** .. PB-205-527/AS.........™. A07 

Primary Alcohols, Aldehydes. Acids and Related PB-265-528/AS................ A05 

Esters with Thiol or Sulfide Functions**. 

Selected Oxygenated Derivatives of Mercaptans and PB-265-529/AS......~~..~. A05 

Sulfides**. 

Substituted Pyrazlnes**........... PB-265-531/AS..«. A09 


$66.00 


11.75 

12.50 

13.00 

11.75 

1200 

12.50 
13.00 

4.00 

14.50 

6.50 

6.00 

10.25 

9.25 

6.00 

6.00 

9.25 

6.50 

8.00 

8.00 

7.25 

5.25 

8.00 

7.25 

7.25 

0.00 


6.00 


9.00 


•Prices subject to change. 

••Specific flavoring substances in this chemical group are listed elsewhere in this Federal Register. 
This scientific literature review contains Information concerning biological, physical, and chemical proper¬ 
ties. pharmacology, toxicology, metabolism, natural occurrence, usage, bibliography, and data directory. 
’(Note.— Microfiche price E99. price $9.75.) 


A single copy of all of the data and 
information given above is available 
for review in the office of the Hearing 
Clerk, Food and Drug Administration, 
Room 4-65, 5600 Fishers Lane, Rock¬ 
ville. Md. 20857, between the hours of 
9 a.m. and 4 p.m., Monday through 
Friday. Additional information relat¬ 
ing to the review of GRAS substances, 
prior-sanctioned substances, or flavor 
ingredients will be announced and 
placed on display at the office of the 
Hearing Clerk, at the above address, as 
it becomes available. 


Dated: March 21,1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 
[FR Doc. 78-8018 Filed 3-27-78; 8:45 am] 

[4110-03] 

[Docket No. 77P-02931 

JUICE BOWL PRODUCTS 

Tomato Julco Deviating Prom Identity Stan¬ 
dard; Temporary Permit for Market Testing 

AGENCY: Food and Drug Administra¬ 
tion. 


ACTION: Notice. 

SUMMARY: This is an announcement 
that a temporary permit has been 
issued to Juice Bowl Products, Inc., Xo 
market test tomato juice from concen¬ 
trate. 

EFFECTIVE DATE: This permit is ef¬ 
fective for 15 months, beginning on 
the date the new food is introduced 
into or caused to be introduced into in¬ 
terstate commerce, but no later than 
June 26, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Benjamin M. Gutterman, Bureau of 

Foods (HFF-402), Food and Drug 

Administration, Department of 

Health, Education, and Welfare. 200 

C. St. SW.. Washington, D.C. 20204, 

202-245-1231. 

SUPPLEMENTARY INFORMATION: 
In accordance with § 130.17 (21 CFR 
130.17) concerning temporary permits 
to facilitate market testing of foods 
deviating from the requirements of 
the standards of identity promulgated 
under section 401 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 
341), notice is given that a temporary 
permit has been issued to Juice Bowl 
Products, Inc., P.O. Box 1048, Lake¬ 
land, Fla. 33802. This permit covers in¬ 
terstate marketing tests of tomato 
juice that deviates from the standard 
of identity prescribed in §156.145 (21 
CFR 156.145). The permit provides for 
the temporary marketing of 250,000 
cases of forty-eight 6-ounce cans of 
the product to be distributed in all of 
the States except Alaska, Hawaii. 
Montana, North Dakota, Oregon, and 
South Dakota. 

The test product will be manufac¬ 
tured in the Juice Bowl Products, Inc., 
plant located In Lakeland, Fla. The 
product, prepared from tomato paste 
and concentrated tomato Juice, com¬ 
plies with the requirements of 
5155.191(a)(1) (21 CFR 155.191(a)(1)) 
and §155.192(b)(2) (21 CFR 

155.192(b)(2)) respectively. The fin¬ 
ished product will be equivalent to a 
single-strength tomato juice normally 
found In the marketplace. 

The principal display panel of the 
label will state the product name as 
“Tomato Juice From Concentrate”. 
Each of the ingredients used will be 
stated on the label as required by the 
applicable sections of Part 101 (21 
CFR Part 101), except that the tomato 
ingredient complying with the require- 
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merits of 8155.191(a)(1) and 
8 155.192(b)(2) will be declared as 
"tomato concentrates’*. 

This permit is effective for 15 
months, beginning on the date the 
new food is introduced or caused to be 
introduced into interstate commerce, 
but no later than June 26, 1978. 

Dated: March 22. 1978. 

William P. Randolph, 
Acting Associate Commissioner 
for Compliance. 

(FR Doc. 78-8020 Filed 3-27-78; 8:45 am] 


[1505-01] 

[Docket No. 78D-0010] 

LABELING OF ARECOLINE BASE DRUGS 
INTENDED FOR ANIMAL USE 

Availability of Guideline 

Correction 

In FR Doc. 78-6414 appearing on 
page 10622 in the issue of Tuesday, 
March 14, 1978, the date in the 4th 
paragraph. "DATE:”, should read. 
May 15, 1978. 


[1505-01] 

RADIOLOGICAL HEALTH ADVOSORY 
COMMITTEES 

Requ«»t for Nomination for Membort 

Correction 

In FR Doc. 78-6418 appearing on 
page 10623 in the issue for Tuesday, 
March 14. 1978, the date in the 4th 
paragraph, "DATE:”, and in the 
middle column, the 3rd full paragraph, 
the 7th line should read April 28. 1978. 


[4110-35] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Hoalth Caro Financing Administration 

NEW YORK STATEWIDE PROFESSIONAL 
STANDARDS REVIEW COUNCIL, INC 

Notification of Mootings of tho Statowido 
Council 

A Statewide Professional Standards 
Review Council has been established 
in the State of New York. The Council 
will notify interested persons of the 
date, time, and place of regular meet¬ 
ings of the full Council which take 
place at least four times a year. 

Section 1162(a) of the Social Securi¬ 
ty Act. (42 U.S.C. 1320c-ll) requires 
that a Statewide Council be estab¬ 
lished in any State with three or more 
Professional Standards Review Orga¬ 
nizations (PSROs). By statute, the 
membership of the Council is com¬ 
posed of representatives of the 
PSRO’s, the State medical society, the 


State hospital association, and the 
public. The Council will facilitate 
PSRO activities and assist the Secre¬ 
tary in carrying out his responsibilities 
with respect to administration of the 
PSRO program in the State. It will es¬ 
tablish, and work with, an Advisory 
Group composed of health care practi¬ 
tioners other than physicians, and 
health facility groups in the State. 

Meetings of the full Council are 
open to the public except when they 
deal with certain restricted matters 
defined by Federal regulations. 

If you wish to be notified of full 
Council meetings, please send your 
name and address to: 

The New York Statewide Professional Stan¬ 
dards Review Council, Inc., 200 Madison 
Avenue. New York. N.Y. 10016. 

Dated: March 22, 1978. 

Robert A. Derzon, 
Administrator , Health Care 
Financing Administration. 
[FR Doc. 78-8128 Filed 3-27-78; 8:45 am] 


[4110-39] 

National Institute of Education 

STATE DISSEMINATION GRANTS PROGRAM- 
FISCAL YEAR 1978 

Closing Date for Receipt of Applications 

Notice is hereby given that pursuant 
to the authority contained in section 
405 of the General Education Provi¬ 
sions Act, as amended. 20 U.S.C. 1221e, 
and 45 CFR Part 1460, applications 
are being accepted from State educa¬ 
tion agencies (SEA’s) for grants under 
the State dissemination grants pro¬ 
gram. 

Awards will be made for new special 
purpose or capacity building dissemi¬ 
nation grants and for continuation of 
capacity building grants made in fiscal 
1975. 1976 or 1978. 

Closing date for new grant applica¬ 
tions: June 1, 1978. The deadline for 
submitting applications for continu¬ 
ation grants is 90 days before the expi¬ 
ration date of the existing capacity 
building grant. 

A. Applications sent by mail. An ap¬ 
plication sent by mail should be ad¬ 
dressed as follows: National Institute 
of Education, Proposal Clearinghouse, 
Washington, D.C. 20208, Attention: 
NIE State Dissemination Grants Pro¬ 
gram. An application sent by mail will 
be considered to be received on time 
by the Clearinghouse if: 

(1) The application was sent by reg¬ 
istered or certified mail no later than 
May 24, 1978, as evidenced by the U.S. 
Postal Service postmark on the wrap¬ 
per or envelope, or on the original re¬ 
ceipt from the U.S. Postal Service; or 

(2) The mailed application is re¬ 
ceived at the NIE Proposal Clearing¬ 
house. no later than 4:30 p.m. on June 
1, 1978. 


B. Hand-delivered applications. A 
hand-delivered application must be 
taken to the NIE Proposal Clearing¬ 
house, 1832 M Street NW., Washing¬ 
ton, D.C. Hand-delivered applications 
will be accepted daily between the 
hours of 9 a.m. and 4:30 p.m., Wash¬ 
ington, D.C., time, except Saturdays. 
Sundays and Federal holidays. Appli¬ 
cations will not be accepted after 4:30 
p.m. on the closing date of June 1. 
1978. A receipt will be issued upon ac¬ 
ceptance of the application package. 

C. Program information and forms. 
Information and application forms 
may be obtained from the Information 
and Communication Systems Division, 
Dissemination and Resources Group, 
National Institute of Education, Room 
711, 1200 19th Street NW., Washing¬ 
ton, D.C. 20208; telephone 202-254- 
7930. 

D. Applicable regulations. The regu¬ 
lations applicable to this program in¬ 
clude the National Institute of Educa¬ 
tion General Provisions Regulations. 
45 CFR Part 1400, published in the 
Federal Register, 39 FR 38992, on 
November 4, 1974 and regulation for 
the State Dissemination Grants Pro¬ 
gram published in the Federal Regis¬ 
ter, 40 FR 25454, on June 16, 1975. 

(Catalog of Federal Domestic Assistance 
Program Number 13.950, Educational Re¬ 
search and Development.) 

Dated: March 22. 1978. 

Patricia Albjerg Graham, 
Director , 

National Institute of Education. 

[FR Doc. 78-8129 Filed 3-27-78; 8:45 am] 


[4110-08] 

National Institutes of Health 

REPORT OF BIOASSAY OF LASIOCARPINE FOR 
POSSIBLE CARCINOGENICITY 

Availability 

Lasiocarpine (CAS 303-34-4) has 
been tested for cancer-causing activity 
in rats in the Carcinogenesis Program, 
Division of Cancer Cause and Preven¬ 
tion, National Cancer Institute. A 
report is available to the public. 

Summary: A bioassay of lasiocarpine 
for possible carcinogenicity was con¬ 
ducted by administering the test 
chemical in diet to Fischer 344 rats. 

Groups of 24 rats of each sex were 
administered lasiocarpine at one of 
three doses, either 7,15, or 30 ppm. for 
104 weeks. Matched controls consisted 
of groups of 24 untreated rats of each 
sex. All surviving rats were killed at 
104 weeks. 

Mean body weights of the high-dose 
male and female rats were lower than 
those of the matched-control groups 
throughout most of the study, while 
weights of the mid-dose rats were 
lower only during the second year, and 
weights of the low-dose groups were 
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unaffected. There was a positive dose- 
related trend in mortality for both 
sexes, with none of the high-dose ami- 
mals, only five of the mid-dose ani¬ 
mals, 23 of the low-dose animals, and 
43 of the matched controls surviving 
to termination of the study. In spite of 
these early deaths, all male rats 
except one low-dose animal and one 
high-dose animal developed tumors, 
and among the females, 23 low-dose 
and 22 mid-dose animals developed 
tumors. Time-adjusted analysis of the 
incidence of tumors was performed in 
the female rats. 

It is concluded that under the condi¬ 
tions of this bioassay, lasiocarpine was 
carcinogenic in Fischer 344 rats, pro¬ 
ducing hepatocellural tumors and an¬ 
giosarcomas of the liver in both sexes 
and hematopoietic tumors in female 
animals. 

Single copies of the report are avail¬ 
able from the Office of Cancer Com¬ 
munications, National Cancer Insti¬ 
tute, Building 31, Room 10A21, Na¬ 
tional Institutes of Health, Bethesda, 
Md. 20014. 

Dated: March 17,1978. 

Donald S. Fredrickson, 
Director , 

National Institutes of Health. 

(Catalog of Federal Domestic Assistance 
Program Number 13.393, Cancer Cause and 
Prevention Research.) 

CFR Doc. 78-7678 Filed 3-27-78; 8:45 am] 


[4110-08] 

REPORT ON BIOASSAY OF TETRACHLORVIN- 

PHOS FOR POSSIBLE CARCINOGENICITY 

Availability 

Tetrachlorvinphos (CAS 961-11-5) 
has been tested for cancer-causing ac¬ 
tivity with rats and mice in the Car¬ 
cinogenesis Program, Division of 
Cancer Cause and Prevention. Nation¬ 
al Cancer Institute. A report is avail¬ 
able to the public. 

Summary: A bioassay of technical- 
grade tetrachlorvinphos for possible 
carcinogenicity was conducted by ad¬ 
ministering the test chemical in feed 
to Osbome-Mendel rats and B6C3F1 
mice. Groups of 50 rats of each sex 
were administered tetrachlorvinphos 
at one of two doses for 80 weeks, then 
observed for 31 additional weeks. 
Time-weighted average doses were 
either 4,250 or 8,500 ppm. Matched 
controls consisted of groups of 10 un¬ 
treated rats of each sex; pooled con¬ 
trols, used for statistical evaluation, 
consisted of the matched controls 
combined with 45 untreated male and 
45 untreated female rats from similar 
bioassays of four other test chemicals. 
All surviving rats were killed at 111 
weeks. 

Groups of 50 mice of each sex were 
administered tetrachlorvinphos at one 


of two doses, either 8,000 or 16,000 
ppm, for 80 weeks, then observed for 
12 additional weeks. Matched controls 
consisted of groups of 10 untreated 
mice of each sex; pooled controls, used 
for statistical evaluation, consisted of 
the matched controls combined with 
40 untreated male and 40 untreated 
female mice from similar bioassays of 
four other test chemicals. All surviving 
mice were killed at 90-92 weeks. 

The mean body weights of the treat¬ 
ed rats and mice were generally lower 
than those of the matched controls; 
however, the mortality rate was affect¬ 
ed adversely by tetrachlorvinphos only 
in the male rats. Survival of all groups 
of rats and mice was adequate for 
meaningful statistical anaylyses of the 
incidence of tumors, except for a 
matched-control group of female rats 
for which the survival was abnormally 
low. 

Under the conditions of this bio¬ 
assay, the administration of technical- 
grade tetrachlorvinphos was associat¬ 
ed with proliferative lesions of the C 
cells of the thyroid and cortical adeno¬ 
mas of the adrenal glands in female 
Osbome-Mendel rats. In B6C3F1 mice, 
exposure to the chemical resulted in 
benign tumors of the liver in females. 
Tetrachlorvinphos was carcinogenic in 
male mice, causing hepatocellular car¬ 
cinoma of the liver. 

Single copies of the report are avail¬ 
able from the Office of Cancer Com¬ 
munications, National Cancer Insti¬ 
tute, Building 31, Room 10A21, Na¬ 
tional Institutes of Health, Bethesda, 
Md. 20014. 

(Catalogue of Federal Domestic Assistance 
Program Number 13.393, Cancer Cause and 
Prevention Research.) 

Dated: March 17,1978. 

Donald S. Fredrickson, 
Director , 

National Institutes of Health. 

CFR Doc. 78-7679 Filed 3-27-78; 8:45 am] 


[4110-08] 

Office of the Asslttant Secretary for Health 

NATIONAL COMMISSION FOR THE PROTEC¬ 
TION OF HUMAN SUBJECTS OF BIOMEDICAL 
AND BEHAVIORAL RESEARCH 

The National Commission for the 
Protection of Human Subjects of Bio¬ 
medical and Behavioral Research will 
meet on April 14 and 15. 1978 in Con¬ 
ference Room 6, C Wing. Building 31, 
National Institutes of Health, 9000 
Rockville Pike. Bethesda, Md. The 
meeting will convene at 9 a.m. each 
day and will be open to the public, 
subject to the limitations of available 
space. Topics included in the mandate 
to the Commission under the National 
Research Act (Pub. L. 94-348), as 
amended, including the performance 
of Institutional Review Boards, the 


basic ethical principles that should un¬ 
derlie the conduct of research on 
human subjects, delivery of health ser¬ 
vices under programs conducted or 
supported by the Department of 
Health, Education, and Welfare, the 
Special Study (section 203 of Pub. L. 
93-348), and other matters identified 
in the legislative mandate to the Com¬ 
mission, will be the agenda for this 
meeting. 

Written materials of any length may 
be submitted to the Commission at 
any time. Requests for information 
should be directed to Ms. Betsy 
Singer, Information Officer, 
Westwood Building, Room 125, 5333 
Westbard Avenue, Bethesda, Md. 
20016, 301-496-7776. 

Dated: March 21, 1978. 

Michael S. Yesley, 
Staff Director , National Com¬ 
mission for the Protection of 
Human Subjects of Biomedical 
and Behavioral Research. 

CFR Doc. 78-8041 Filed 3-27-78; 8:45 am] 


[4110-85] 

NATIONAL PROFESSIONAL STANDARDS 
REVIEW COUNCIL 

Request for Nomination of Members 

As a result of the Secretary's June 
10, 1977 decision to stagger member¬ 
ship and Section 1163(a)(2) of the 
Social Security Act (as added by Pub. 
L. 95-142, Section 5(f) on October 25, 
1977) the terms of three members will 
expire as of June 30, 1978. Request is 
hereby made for nomination of mem¬ 
bers to fill those vacancies. 

The National Professional Standards 
Review Council was established in 
1973 pursuant to Section 1163 of Pub. 
L. 92-603 (5 U.S.C. 101 et seq.). Section 
1163(a) and (b) of the Law require 
that the Council be composed of the 
following: eleven physicians of recog¬ 
nized standing and distinction in the 
appraisal of medical practice, not oth¬ 
erwise in the employ of the United 
States; a majority of which shall have 
been recommended by national organi¬ 
zations recognized by the Secretary as 
representing practicing physicians; in¬ 
cluding physicians recommended by 
consumer groups and other health 
care interests. Members are appointed 
for three years and are eligible for 
reappointment. 

Any interested organization or indi¬ 
vidual may, therefore, nominate one 
or more qualified persons for member¬ 
ship to the Council. A complete cur¬ 
riculum vitae on the nominee must be 
included. Nominations shall state that 
the nominee is aware of the nomina¬ 
tion and is willing to serve as a 
member of the Council. 

Nominations should be submitted to 
Mr. William D. Coughlan, Staff direc- 
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tor. National Professional Standards 
Review Council, Room 16A-09, Park- 
lawn Building, 5600 Fishers Lane, 
Rockville, Md. 20857, telephone 301- 
443-4990, no later than April 27, 1978. 

Dated: March 22, 1978. 

Julius B. Richmond, 
Assistant Secretary for Health. 
CFR Doc. 78-8042 Filed 3-27-78; 8:45 am] 


[4110-83] 

Health Resources Administration 

MEDICAL AND NURSING SCHOOL ABORTION/ 
STERILIZATION STUDY 

Congress, through section 7 of the 
Health Professions Education Amend¬ 
ments of 1977 (Pub. L. 95-215), en¬ 
acted on December 19, 1977, directed 
the Department of Health, Education, 
and Welfare to “conduct a study to de¬ 
termine whether schools of medicine, 
nursing, or osteopathy deny admission 
or otherwise discriminate against any 
applicant to such schools because of 
the applicant’s reluctance, or willing¬ 
ness. to counsel, suggest, recommend, 
assist, or in any way participate in the 
performance of abortions or steriliza¬ 
tions contrary to his or Tier religious 
beliefs or moral convictions.’’ 

A thorough examination of the sub¬ 
ject can only be acieved by incorporat¬ 
ing information into the study from 
both successful and unsuccessful ap¬ 
plicants as well as from the schools. 
Therefore, all such applicants (incud- 
ing graduates) are invited to comment 
and describe their experience in the 
admissions process as it relates to the 
questions of abortion and sterilization 
and give their opinion as to the impact 
of that aspect. The name of the insti¬ 
tution and interviewer(s) involved and 
the year of application need to be pro¬ 
vided. Responsents should be aware 
that the Department plans to share 
applicant information received with 
the schools that are named. This will 
provide the schools with the opportu¬ 
nity to send us comments about the 
applicant experiences that can be con¬ 
sidered in our survey report. Any indi¬ 
vidual, however, can request that the 
Department not disclose his or her 
comments. In this case, the Depart¬ 
ment will hold the information confi¬ 
dential and not disclose it in a manner 
that identifies the individual, except 
as required by law. 

During the period in which appli¬ 
cant information is being solicited, the 
schools are being asked to respond to a 
series of questions on this subject. In¬ 
terested organizations are also invited 
to comment on the issue and practice 
of abortion/sterilization in the admis¬ 
sions process and to provide any avail¬ 


NOTICES 

able information on related discrimi¬ 
nation. 

In order that the sudy can be com¬ 
pleted in a timely fashion, it is essen¬ 
tial that the responses be received at 
the below address no later than 30 
days from the date of this notice. The 
notation “Abortion Study Comments” 
should be made in the lower left-hand 
comer of the envelope. 

Planning. Evaluation, and Legislation 
Branch, Office of Program Development, 
Bureau of Health Manpower. HRA. 3700 
East-West Highway, Room 4-30, Hyatts- 
ville. Md. 20782. 

Dated: March 17, 1978. 

Henry A. Foley, 
Administrator. 
CFR Doc. 78-8321 Filed 3-27-78; 10:07 am] 


[4310-84] 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

CNM 32931] 

NEW MEXICO 

Application 

March 20, 1978. 

Notice is hereby given that, pursu¬ 
ant to section 28 of the Mineral Leas¬ 
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), El Paso Natural 
Gas Co. has applied for one 4Vfe-inch 
natural gas pipeline right-of-way 
across the following land: 

New Mexico Principal Meridian, New 
Mexico 

T. 31 N.. R. 10 W.. 

Sec. 11, lots 9. 15 and 16. 

This pipeline will convey natural gas 
across 0.164 of a mile of public land in 
San Juan County, N.Mex. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap¬ 
proved, and if so. under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 6770, Albu¬ 
querque, N.Mex. 87107. 

Raul E. Martinez, 
Acting Chief\ Branch of Lands 
and Minerals Operations. 

CFR Doc. 78-8059 Filed 3-27-78; 8:45 ami 


[4310-70] 

Heritage Conservation and Recreation Service 
NATIONAL REGISTER OF HISTORIC PLACES 
Notification of Pending Nominations 

Nominations for the following prop¬ 
erties being considered for listing in 


the National Register were received by 
the Heritage Conservation and Re¬ 
creation Service before March 17, 
1978. Pursuant to section 60.13(a) of 
36 CFR Part 60, published in final 
form on January 9, 1976, written com¬ 
ments concerning the significance of 
these properties under the National 
Register criteria for evaluation may be 
forwarded to the Keeper of the Na¬ 
tional Register, Office of Archeology 
and Historic Preservation, U.S. De¬ 
partment of the Interior, Washington, 
D.C. 20240. Written comments or a re¬ 
quest for additional time to prepare 
comments should be submitted by 
April 7, 1978. 

Charles Herrington, 
Acting Keeper of the 
National Register. 

ALASKA 

Matanuska-Susitna Division 

Palmer vicinity. Rebarchek, Raymond, 
Colony Farm, S of Palmer off Glenn Hwy. 

Wrangell-Petersburg Division 

WrangeU, Wrangell Public School, 2nd St. 
and Bevier. 

CALIFORNIA 

Mariposa County 

El Portal vicinity, McCauley and Meyer 
Bams, N of El Portal on Yosemite Nation¬ 
al Park. 

DELAWARE 

Sussex County 

Millsboro vicinity, Warren's Mill, NW of 
MiUsboro on DE 326. 

Millsboro vicinity. White House, E of Mills¬ 
boro off Long Neck Rd. 

DISTRICT OF COLUMBIA 

Washington 

Bureau of Engraving and Printing Laundry 
and Stables. 231 14th St., SW. 

Bureau of Engraving and Printing South 
Outbuilding, 225 14th St.. SW. 

Bureau of Engraving and Printing West 
Outbuilding, 1421 Independence Ave., SW. 

MISSISSIPPI 

Harrison County 

Biloxi. GiUis House, 513 E. Beach Blvd. 
HABS. 

NEW JERSEY 

Sussex County 

Branchville vicinity. Log Cabin and Farm, 
N of Branchville on Mattison Ave., 
(boundary revision). 

NORTH CAROLINA 

Forsyth County 

Winston-Salem, Poindexter, H. D., Houses, 
124 and 130 West End Blvd. 

OHIO 

Athens County 

Athens vicinity, Athens State Hospital Cqw 
Bam, SW of Athens off U.S. 33/50. 
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Butler County 

West Chester vicinity, Miami-Erie Canal 
Site Historic District, 5141-5251 Rialto 
Rd. 

Cuyahoga County 

Cleveland, Lindner Building, 1331 Euclid 
Ave. 

Cleveland, Playhouse Square Group, 2067 E. 
14th St., 1422, 1501, 1515, 1621 Euclid Ave. 

Erie County 

Sandusky, Baltimore and Ohio Railroad 
Company Depot, Washington and Warren 
Sts. 

Franklin County 

Oroveport. Groveport Town Hall Historic 
Group, 628, 632 Main St. and Main and 
Front Sts. 

Gallia County 

Gallipolis, Ohio Hospital for Epileptics 
Stone Water Towers, Mill Creek Rd. 

Hamilton County 

Cincinnati, Holy Cross Monastery and 
Chapel, 1055 St. Paul PI. 

Hancock County 

Fostoria, Fostoria Mausoleum, 702 Van 
Buren St. 

Lawrence County 

Ironton, Norfolk and Western Railroad 
Depot, 1st St. and Park Ave. 

Marion County 

Waldo vicinity, Wyatt's Tavern-Fort 
Morrow Site, S of Waldo. 

Montgomery County 

Dayton, Kuhns, Benjamin F., Building, 43 
S. Main St. 

Dayton, Oregon Historic District, between 
Patterson Blvd. and Wayne Ave., N to 
Gates St. and S to U.S. 35 (boundary in¬ 
crease). 

Muskingum County 

Zanesville. Lafayette Lodge Number 79, 333 
Market St. 

Zanesville, Zanesville YWCA, 49 N. 6th St. 

Pickaway County 

Circleville. Circleville Historic District, 
Main and Court Sts. 

Stark County 

Canton, Third Street Bridge, 3rd St.. SE. 

Trumbull County 

Warren. Edwards, John Stark, House, 309 
South St., SE. 

PENNSYLVANIA 

Schuylkill County 

Pottsville, O'Hara, John, House, 606 Mahan- 
tongo St. 

Tamaqua, Anthracite Bank Building, 133 W. 
Broad St. 

TEXAS 

Limestone County 

Tehuacana, Texas Hall, Old Trinity Univer¬ 
sity, College and Westminster. 


Randall County 

Canyon, Lester, L. T., House, 310 8th St. 
Travis County 

Austin. Congress Avenue Historic District, 
Congress Ave. from 1st to 11th Sts. 

Wilson County 

Floresville. Wilson County Courthouse and 
Jail, Public Sq. 

WISCONSIN 

Green Lake County 

Kingston vicinity, Walker-Hooper Site, N of 
Kingston. 

WYOMING 

Albany County 

Laramie. Union Pacific Athletic Club, off 
U.S. 30. 

Big Horn County 

Shell vicinity. Hanson Site, N of Shell. 
Fremont County 

Dubois, Welty's General Store, 220 Ram- 
shom St. 

Laramie County 

Cheyenne, Downtown Cheyenne Historic 
District, 15th and 16th Sts., Central and 
Pioneer Aves. 

IFR Doc. 78-7822 Filed 3-27-78; 8:45 ami 


[4310-10] 

Office of the Socrotary 

OUTER CONTINENTAL SHELF ADVISORY 
BOARD 

Agenda for Mooting 

This notice is issued in accordance 
with the provisions of the Federal Ad¬ 
visory Committee Act, Pub. L. 92-643, 
5 U.S.C. App. I and the Office of Man¬ 
agement and Budget’s Circular No. A- 
63, Revised. 

The Outer Continental Shelf Adviso¬ 
ry Board will meet during the period 
10 a.m. to 5:30 p.m., April 28, 1978, and 
9 a.m. to 2 p.m., April 29, 1978 at the 
Acadia Suite, Royal Sonesta Hotel, 300 
Bourbon Street, New Orleans, La. 

The meeting will cover the following 
principal subjects: 

(1) California will give a presentation on 
their procedures for reviewing development 
plans. 

(2) Report on the environmental studies 
program and transportation management 
process—to include budgeting issues. 

(3) Status report of OCS Sale No. 42 law 
suit. 

(4) South Carolina will give a presentation 
on live bottom studies. 

(5) Status of OCS Land Act Amendments 
including retroactive issue and DOI action 
on rules and regulations to implement the 
amendments. 

(6) Presentation by industry on deep 
water technology. 

(7) DOI presentation on OCS organization 
within the Department. 

(8) University of Texas presentation on 
national energy supply and demand situa¬ 
tion. 


(9) Air Quality Jurisdiction on OCS. 

(10) Report on Buccaneer Field Study. 

(11) Consideration of Resolutions: Tanker 
transportation. 

The meeting is open to the public. 
Interested persons may make oral or 
written presentations to the Board. 
Such requests should be made no later 
than April 20 to: Alan D. Powers, 
Office of OCS Program Coordination, 
Department of the Interior, Room 
4126, Washington, D.C. 20240, 202- 
343-9311. 

Minutes of the meeting will be avail¬ 
able for public inspection and copying 
three weeks after the meeting at the 
Office of OCS Program Coordination, 
Room 4126, Department of the Interi¬ 
or. 18th and C Streets NW., Washing¬ 
ton, D.C. 

Dated: March 22, 1978. 

Alan D. Powers, 
Director, Office of OCS 
Program Coordination, 

[FR Doc. 78-8013 Filed 3-27-78; 8:45 ami 


[4410-01] 

DEPARTMENT OF JUSTICE 

Antitrust Division 

UNITED STATES v. BECHTEL CORP., ET AL 

Pursuant to the Antitrust Proce¬ 
dures and Penalties Act. 15 U.S.C. § 16, 
the following written comments on 
the proposed judgment filed with the 
U.S. district court for the northern 
district of California in Civil No. C 76 
99 (GBH), United States of America v. 
Bechtel Corp., et al, were received by 
the Department of Justice and are 
published herewith, together with Jus¬ 
tice’s response to the comments. 

Dated: March 22, 1978. 

Charles F. B. McAleer, 
Special Assistant for Judgment 
Negotiations, Office of Oper¬ 
ations, Antitrust Division, 
Attorneys for Plaintiff: DOUGLAS E. 

ROSENTHAL, DONALD KAPLAN. 

KEVIN R. SULLIVAN, ROBERT FABRI- 

KANT, Antitrust Division, Department of 

Justice, Washington, D.C. 20530. Tele¬ 
phone: 202-739-2464. 

United States District Court, Northern 
District or California 

United States of America, Plaintiff v. 
Bechtel Corporation, Bechtel Incorporated, 
Bechtel Power Corporation, Bechtel Interna¬ 
tional , Inc. and Bechtel International Cor¬ 
poration, Defendants. 

Civil No. C 76 99 (GBH). 

Plaintiffs Responses to Comments Re¬ 
ceived Regarding Proposed Final Judgment. 

Introductory Statement 

This action was filed on January 16. 1976. 
On Januray 10, 1977 a proposed Final Judg¬ 
ment and Competitive Impact Statement 
(CIS) was filed with the Court. Notice of 
this proposed Final Judgement was pub¬ 
lished on January 19. 1977, 42 FR 3716. The 
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period for comments pursuant to the Anti¬ 
trust Procedures and Penalties Act, 15 
U.S.C. § 16. expired on April 3, 1977. During 
this period the four sets of written com¬ 
ments to which the enclosed responses are 
addresssed were received. On June 22, 1977, 
the Export Administration Amendments of 
1977, ‘ (1977 Amendments) amending the 
Export Administration Act of 1969 s were 
signed into law. On September 23, 1977, the 
Department of Commerce published pro¬ 
posed rules to implement the 1977 Amend¬ 
ments.* On Janurary 18. 1978, the Depart¬ 
ment of Commerce published final rules. 1 * * 4 

The 1977 Amendments and the rules pro¬ 
mulgated thereunder represent an alterna¬ 
tive governmental response to enforcement 
of the Sherman Act against restrictive trade 
practices relating to foreign boycotts. The 
1977 Amendments specifically provide that 
nothing therein “may be construed to su¬ 
persede or limit the operation of the 
antitrust • • • laws of the United 
States • • •”§ 4A(aX2XF)(4). This language 
confirms that the Sherman Act and 1977 
Amendments are Independent statutes 
which may apply to the same conduct. 
While the 1977 Amendments do not limit 
the Sherman Act. antitrust considerations 
may limit the conduct permissible under the 
1977 Amendments. (This point is referred to 
more fully on p. 14. infra). The Department 
of Justice deferred responding to these com¬ 
ments until the work of the Congress, the 
public and the Department of Commerce on 
the 1977 Amendments and the rules promul¬ 
gated thereunder had been completed in 
order to review the proposed Pinal Judg¬ 
ment and the comments from the broadest 
possible perspective. 

This action and this proposed Pinal Judg¬ 
ment were filed to reflect at least two fun¬ 
damental principles. The first principle is 
that a person subject to United States per¬ 
sonal Jurisdiction may not participate in 
making a group boycott decision the effect 
of which is to injure a United States resi¬ 
dent in the flow of United States commerce. 
The second principle is that considerations 
of comity limit the appropriate exercise of 
United States subject matter Jurisdiction 
over persons and conduct beyond our fron¬ 
tiers. especially where those persons and 
that conduct are directed or compelled by a 
foreign authority acting within its sovereign 
territory. Considerations of comity, howev¬ 
er. will rarely justify conduct outside our 
frontiers by those over whom we have per¬ 
sonal jurisdiction where this conduct is un¬ 
dertaken primarily to avoid compliance with 
United States law. This is especially true 
where such evasive conduct is offensive to 
important United States public policy. 

A corollary to these principles, which may 
not be reflected to the same extent in the 
1977 Amendments, is that no person subject 
to United States personal and subject 
matter jurisdiction should act as a monitor 
or gatekeeper to exclude any United States 
resident from export business opportunities 
in boycotting countries. Undergirding this 
action and the proposed Pinal Judgment is 
the assumption that a United States person 
may not enforce such a boycott by himself 
choosing to exclude a class of United States 


1 Pub. L. No. 95-52. 91 Stat. 235 (1977) (to 
be codified in scattered section of 50 U.S.C. 
App.). 

s Pub. L. No. 91-84, §§ 1-13. 83 Stat. 841, as 
amended, 50 U.S.C. App. §§2401-2413 (Supp. 
V. 1975). 

* 15 C.F.R. pt. 369(1977). 

4 43 FR 3508 (1978) (to be codified in 15 
C.F.R. pt. 369). 


residents from the flow of international 
commerce. It is irrelevant that foreign cus¬ 
tomers making choices in foreign lands may 
accomplish the same ultimate result, so long 
as United States persons do not themselves 
participate in the selection process. Such 
conduct by United States persons would vio¬ 
late the Sherman Act and be offensive to 
United States public policy. 

Of the four sets of comments received, 
three assert that the Department has failed 
to apply the Sherman Act fully and proper¬ 
ly. The fourth asserts that the Sherman Act 
should not be applied at all to the Arab 
Boycott. If the decree incorporated the 
criticism that the Department has not ap¬ 
plied the Sherman Act to the fullest possi¬ 
ble extent, this would result in American 
export trade to the Middle East being held 
hostage to a change in the Arab Boycott. 
United States residents in Arab League 
countries and those trading with Middle 
East countries would be blocked from en¬ 
gaging in virtually any such trade, unless 
and until the import laws of these countries 
were amended. This would go far beyond 
the traditional scope of United States anti¬ 
trust enforcement and would be inconsis¬ 
tent both with United States foreign policy 
and with the expression of United States 
Congressional policy embodied in the 1977 
Amendments. The argument of the fourth 
commentator, that the antitrust laws do not 
apply to the Arab Boycott, has already been 
answered in the CIS (see especially pp. 7- 
10). We now respond to each of the points 
raised in the four comments received. 

Response to the “Memorandum in Opposi¬ 
tion to Proposed Consent Judgment in 
United States v. Bechtel Corporation” filed 
on behalf of the American Jewish Commit¬ 
tee, the American Jewish Congress and the 
Anti-Defamation League of B’nai B'rith 

Most of the objections advanced in the 
Memorandum proceed from the unstated 
but erroneous premise that compliance with 
American antitrust laws should be sought 
by imposing our laws on conduct occurring 
within foreign countries—conduct which 
has its primary impact in those countries 
rather than in the United States—even 
w'here our law r s conflict with the laws of 
those countries. As the CIS correctly notes, 
however, any attempt to apply American 
antitrust law to foreign conduct which di¬ 
rectly conflicts with foreign law in such cir¬ 
cumstances Imposes “substantial hardship 
upon the one against whom it is applied.” 
CIS at 7. Moreover, “it would be inappropri¬ 
ate both as a matter of law and enforcement 
policy to apply United States law to this 
concerted refusal to deal as it operates in 
Arab League Countries. This is the principle 
of comity which makes it possible for na¬ 
tions with conflicting laws and policies to 
deal among themselves.” (Id., citing Re¬ 
statement (Second) of Foreign Relations 
Law of the United States § 40 (1965). 

The following are responses to particular 
arguments contained in the Memorandum 
against entry of the Proposed Consent 
Judgment. 

(a) The Memorandum contends that “The 
proposed Judgment unacceptably authorizes 
Bechtel to engage in conduct which imple¬ 
ments and facilitates boycott transactions in 
United States commerce.” (p. 7). This argu¬ 
ment reduces itself to the claim that “the 
combined impact of [sections V(C) and (E)l 
is that • • * Bechtel would be authorized to 
carry out and facilitate illegal boycott trans¬ 
actions. Just so long as it turns away during 
the brief moment in which the subcontrac¬ 
tor selection is made.” (p. 8). In fact, section 
V(C) simply permits Bechtel to comply with 


specific and unilateral selections made by a 
client. The legality of Bechtel’s compliance 
with unilateral and specific selections of a 
client does not depend upon whether the 
client acts on “the basis of legitimate com¬ 
mercial criteria.” (p. 9). 

The antitrust laws do not prohibit Bechtel 
from complying with unilateral and specific 
selection of a client based on illegitimate 
commercial criteria so long as Bechtel itself 
does not participate in the selection process, 
which is the heart of the boycott. As the 
CIS notes, section V(C) simply "recognizes 
the client’s right to determine independent¬ 
ly the specific source of goods or services it 
wishes to procure.” CIS at 19. Further, the 
Memorandum completely ignores the fact 
that section V(C) does not relieve Bechtel 
from its obligation under IV(F) to Ignore 
the boycott in making its recommendation 
to the client. Prior to this decree the client 
would never even consider the bids of Black¬ 
listed Persons since Bechtel would be pro¬ 
hibited from soliciting such bids. Moreover, 
relief of the kind implied by the Memoran¬ 
dum would transgress the Complaint and 
set a precedent that could induce an abrupt 
and total termination of Bechtel’s business 
in the Middle East. There would appear to 
be no mandate under the antitrust laws or 
other sources of significant United States 
public policy to attempt to achieve such 
relief by way of the decree. We note that in 
fashioning an anti-boycott law Congress 
itself recently determined that such novel 
and drastic relief is neither necessary nor 
appropriate. 4 


s It bears noting that in 1977, when it 
amended the Export Administration Act of 
1969, Congress specifically added a section 
which largely mirrors section V(C) of the 
decree. Section 4A(a)(lKC) of the 1977 
Amendments does not prohibit a United 
States person from: 

complying or agreeing to comply In the 
normal course of business with the unilat¬ 
eral and specific selection by a boycotting 
country, or national or resident thereof, 
or carriers, insurers, suppliers of services 
to be performed within the boycotting 
country or specific goods • • •. 1977 

Amendments, Sec. 201, §4A(aX2XC). 

The rules promulgated thereunder by the 
Department of Commerce state that a 
“United States person receiving [a] unilater¬ 
al selection may comply or agree to comply, 
even if he knows or has reason to know that 
the selection was boycott-based” so long as 
the selection is sufficiently specific and is 
one in which the discretion in making the 
selection is exercised by a national or a bona 
fide resident of a boycotting country. 
§ 369.3(c), 43 Fed. Reg. 3528 (1978). The 
Commerce Department rejected a proposed 
reduction in the scope of the unilateral and 
specific selection exception on the ground 
that this "would effectively bar U.S. per¬ 
sons, principally those engaged in general 
contracting, from providing in boycotting 
countries services which they customarily 
provide elsewhere and there is no evidence 
of Congressional intent to do so.” Id. at 
3510. 

Elsewhere In the final rules the Com¬ 
merce Department explained that the ex¬ 
ception governing compliance with the 
import laws of a boycotting country “would 
be available to all United States persons 
qualifying as 6ona fide residents of a for¬ 
eign country in order to avoid serious ad¬ 
verse economic and political consequences 
for the United States.” Id. at 3511. (Empha¬ 
sis added). 
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(b) The memorandum argues that "The 
proposed Judgment unacceptably authorizes 
Bechtel to enforce the boycott outside the 
United States in Non-Arab League Coun¬ 
tries, even though there could be a substan¬ 
tial impact on U.S. commerce." (p. 11). The 
territorial restrictions contained in the 
decree are consonant both with the viola¬ 
tions alleged in the Complaint and with the 
parameters of our antitrust laws. They do 
not repudiate the effects doctrine which is, 
in fact, applied in this decree.* In particular, 
the decree clearly enjoins Bechtel from en¬ 
gaging in conduct within or without the 
United States which directly injures United 
States persons. * * * * * * 7 * See, e.g., Sections IV(A), 
(B). (C), (F). $ The exceptions contained in 
the decree do not detract from this princi¬ 
ple. The decree is devoid of any suggestion 
that Bechtel can engage in boycott-inspired 
activities simply by stepping off-shore. 9 
Indeed, the decree does not legitimate any 
anticompetitive conduct whatsoever. 


•The CIS at 11 states that "Section IV(A) 
prevents defendants from taking steps to ef¬ 

fectuate [a boycott] agreement in the 
United States, but not in an Arab League 
country.” (Emphasis added.) The Memoran¬ 
dum correctly points out that the italic lan¬ 
guage engrafts a territorial limitation onto 
Section IV(A) that did not appear in the 
decree. We take this opportunity to confirm 

that the underlined language was intended 

only to reflect the jurisdictional principles 

discussed at CIS 7. To the extent that the 

underlined language in inconsistent with 
said principles as they are discussed at CIS 

7 it is to be disregarded. 

It is appropriate to add here that at CIS 
15, line 4. an ellipsis between the words 
"that" and "[a]" was Inadvertently omitted. 
Finally, at CIS 20. line 31, the reference to 
Section IV(F) should also Include a refer¬ 
ence to Section IV(O). 

’Although Section IV(E) is limited to con¬ 
duct by the defendants occurring within the 
United States, we have no reason to believe 
that defendants, acting as agents or repre¬ 
sentatives, have attempted or will attempt 
outside the United States to implement boy¬ 
cott agreements having substantial forseea- 
ble impact in United States commerce. 

•It is our expectation that Section IV<F) 
can have the salutary effect of "opening up 
• • • Arab League country Major Construc¬ 
tion Project business to United States Sub¬ 
contractors which are blacklisted." CIS at 
15. 

•The decree is more far-reaching in this 
respect than the 1977 Amendments and the 
final rules promulgated thereunder, which 
permit a United States person resident in a 
boycotting country to engage in a wide 
range of boycott activities. See 1977 Amend¬ 
ments Sec. 201, § 4A(a)(2) et seg. Final rule 
§369.3(f-2) (Compliance with Local Import 
Law) provides that. "A United States person 
who is a bona fide resident of a foreign 
country may comply or agree to comply 
with the host country’s import laws even if 
he knows or has reason to know that par¬ 
ticular laws are boycott-related. ” 43 FR 3533 
(1978) (Emphasis added). Even more perti¬ 
nent is the revision in the final rules which 
holds that even though the "activities of a 
U.S. parent corporation in specifically di¬ 
recting prohibited boycott compliance by its 
controlled foreign subsidiary or affiliate are 
in U.S. commerce in and of themselves they 
do not bring into U.S. commerce activities 
which are otherwise wholly outside U.S. 
commerce." Id. at 3509. 


(c) The Memorandum claims that "The 
proposed judgment authorizes Bechtel to 
enter into contracts outside the U.S. to boy¬ 
cott U.S. Blacklisted Persons" (p. 13). This 
argument focuses on Section VKD) of the 
decree, which prohibits Bechtel from enter¬ 
ing into within the United States any con¬ 
tract which requires any party to boycott a 
United States Blacklisted Person in connec¬ 
tion with a major construction project in 
which Bechtel acts as prime contractor or 
subcontractor. This provision is properly 
limited to contracts entered into within the 
United States because the mere act of enter¬ 
ing into such a contract outside the United 
States does not fall within the ambit of 
United States commerce. There may be cir¬ 
cumstances in which entry into unenforce¬ 
able agreements in a foreign jurisdiction is 
unavoidable. In such circumstances no anti¬ 
trust violation would occur so long as the 
contact was entered into without the intent 
to implement or result in Implementing it 
within United States commerce. Moreover, 
the Complaint did not allege that entry into 
such agreements outside the United States 
was a violation of the antitrust laws. The 
crucial consideration is that, under the 
decree, such contracts are not immunized 
from antitrust scrutiny to the extent that 
they are implemented within United States 
commerce. 

Contrary to the thrust of the Memoran¬ 
dum, the decree specifically enjoins Bechtel 
from Implementing a boycott provision of 
any contract which requires Bechtel to 
refuse to deal with any United States Black¬ 
listed Person and from implementing any 
contractual provision which requires any 
other person to boycott a United States 
Blacklisted Person. Sections IV(A), (C). In 
addition. Section IV(B) precludes Bechtel 
from requiring any person to boycott or 
refuse to deal with any United States Black¬ 
listed Person. The restrictions expressed in 
Sections IV(AWC) are not subject to terri¬ 
torial limitations but rather are consistent 
with the full reach of United States foreign 
commerce jurisdiction under the antitrust 
laws. 10 

(d) The Memorandum states that "The 
proposed judgment unduly limits the scope 
of relief by its definition of ‘U.S. Blacklisted 
Persons’ and in effect authorizes Bechtel to 
boycott persons who are fully entitled to 
the protection of the U.S. antitrust laws" (p. 
1). This criticism of the definition of "U.S. 
Blacklisted Persons" rests on the ground 
that the Complaint "challenges the boycott 
of ‘Blacklisted Persons’, and does not limit¬ 
ed such 'persons’ by place of residence or by 
place of corporate organization and princi¬ 
pal place of business." Id. This argument 
embodies the errouneous notion that Ameri¬ 
can antitrust laws protect foreign persons 
situated outside the United States against 
acts of Bechtel which are not committed 
within United States commerce and which 


10 We note in passing that the decree fur¬ 
nishes protection to a substantially wider 
circle of persons than do the 1977 Amend¬ 
ments. This statute and the ensuing regula¬ 
tory scheme countenance implementation of 
the boycott by United States persons 
against persons who are resident in the 
United States but who are owned by a resi¬ 
dent or national of a boycotted country. 
See. e.g., 1977 Amendments, Sec. 201, 
§§ 4A(a)(2)(A), (C), (D). (F); Commerce Anti¬ 
boycott Rules. §§369.3 (a-1), (a-2), (c). (d), 
(f), 43 FR 3525-3534 (1978). 


do not injure such persons in United States 
commerce. 

In keeping with recognized limits of extra¬ 
territorial application of American antitrust 
laws, the decree only protects United States 
persons from acts of Bechtel which are per¬ 
formed with the United States commerce or 
which have a direct and substantial effect 
upon such commerce. An attempted exten¬ 
sion of our antitrust laws in circumstances 
in which there is no substantial and foresee¬ 
able impact on United States export oppor¬ 
tunities or consumer interests would im¬ 
properly infringe upon the sovereignty of 
foreign states. See Restatement (Second) of 
the Foreign Relations Law of the United 
States §40 (1965). Furthermore, most for¬ 
eign firms doing business In the United 
States do so through subsidiaries or agents 
incorporated in the United States. These 
subsidiaries or agents are fully protected 
under the decree. 

(e) The Memorandum mentions that, 
"The proposed judgment fails explicitly to 
prohibit Bechtel from providing certificates 
attesting to the exclusion of blacklisted or 
boycotted persons” (p. 16). The absence in 
the decree of a provision expressly enjoin¬ 
ing Bechtel from furnishing negative certifi¬ 
cates of origin is due to the fact that we 
have no evidence which indicates that Bech¬ 
tel had in fact been furnishing such certifi¬ 
cation. Further, negative certification is ir¬ 
relevant unless used to enforce the boycott. 
More importantly, however, as the Memo¬ 
randum concedes. Section VKA) of the 
decree clearly proscribes such conduct (p. 
17). 

(f) The Memorandum argues that. "The 
proposed Judgment contains unwarranted 
‘most favored nation* provisions for the 
benefit of Bechtel." Id. This criticism re¬ 
lates to Sections VI and VII of the decree. 
Under Section VI. if a statute or an interna¬ 
tional agreement to which the United 
States becomes a party "creates rights or 
benefits with respect to business in Arab 
League Countries which Persons not subject 
to the provisions of this or a similar Final 
Judgment are entitled to exercise or enjoy 
consistent with the antitrust Laws” Bechtel 
may petition to modify the Final Judgment 
"as in the Court’s determination is neces¬ 
sary to permit" Bechtel "to exercise or 
enjoy such rights or benefits." Under Sec¬ 
tion VII, Bechtel may obtain modification 
of the Final Judgment to reflect compara¬ 
tively more favorable provisions incorporat¬ 
ed in any subsequent consent decree in an 
Arab boycott case brought by the Govern¬ 
ment. 

Rather than representing "most favored 
defendant" clauses, these provisions simply 
acknowledge that Bechtel’s acceptance of 
this decree is not a waiver of rights which 
may accrue to it through subsequent Con¬ 
gressional or Executive action. To require 
Bechtel to forego such rights which would 
inure to the benefit of its competitors would 
place Bechtel at an unfair competitive dis¬ 
advantage. Moreover, Bechtel’s opportunity 
to seek modification under Section VI is 
available only as to rights or benefits which 
are consistent with the antitrust laws. 1 ' 


11 Thus, for example, modification would 
not be warranted to reflect legislation which 
expressly states that it Is not Intended to su¬ 
persede or limit the antitrust laws, yet ap¬ 
pears to create rights in excess of the anti¬ 
trust laws. See. e.g., the 1977 Amendments. 
Accordingly, in several significant respects 
the 1977 Amendments and the regulations 

—Continued 
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We take this opportunity to emphasize 
both to the commentators and the public 
that the decree reflects the present enforce¬ 
ment policy of the Antitrust Division with 
respect to boycott related activities. Thus, 
the decree, rather than the 1977 Amend¬ 
ments and ensuing rules, constitutes the 
controlling factor in determining whether 
conduct runs afoul of the antitrust laws. Ad¬ 
herence to the decree is especially impor¬ 
tant for the further reason that this is a 
case of first Impression In an area bereft of 
meaningful precedents, yet laced with po¬ 
litical and economic uncertainty. We believe 
that the proposed judgment is a stringent 
decree which engrafts Innovative relief 
upon traditional concepts of antitrust law to 
embrace violations cited in the complaint. 

“Plaintiff’s response to the ‘Memorandum 
in Opposition to Proposed Consent Judg¬ 
ment in United States v. Bechtel Corpora¬ 
tion ’ filed on behalf of thirteen Members of 
Congress. ” 

The principal argument advanced by the 
Memorandum is that “1A1 group boycott, 
like that enforced by the Arab League, is a 
per se violation of the antitrust laws.” (p.l). 
The Memorandum concedes that “CTlhere 
are a number of complex legal questions re¬ 
garding whether foreign inspiration of such 
a boycott limits the Sherman Act's applica¬ 
bility/* but nonetheless concludes that “the 
Justice Department’s proposed decree re- 


—Continued 

issued thereunder appear to permit conduct 
which may. notwithstanding such promul¬ 
gation. raise antitrust problems. See notes 5, 
9. and 10. supra. Cf. notes 12 and 14, infra. 
The 1977 Amendments, Section 201, 
§ 4A(aX2)(C), and the Rule promulgated 
thereunder. §369.31(0; 43 FR 3527-3530 
(1978), permit compliance with unilateral 
and specific selections made not only by a 
boycotting country, but also by United 
States persons who are bona fide residents 
of a boycotting country. Under Section 
IV(A) of the decree, of course, Bechtel Is 
prohibited from making a unilateral and 
specific selection to implement the boycott 
even if it established a subsidiary in a boy¬ 
cotting country. Nor may Bechtel or any 
other person make such a selection to im¬ 
plement the boycott. Section IV(C). More¬ 
over, in contrast to the decree, neither the 
1977 Amendments nor the regulations offer 
protection to a blacklisted United States 
resident, who is a United States Person as 
defined in the decree, yet who is also a na¬ 
tional of a boycotted country. See note 7, 
supra. 

The rules also permit a United States 
person resident in a boycotting country to 
comply with local import laws “through an 
agent outside of the country. • • • ” 
§§ 369.3(f-2)(3). 43 FR 3533 (1978). The rules 
specifically contemplate that an “agent In 
the United States may [be directed by a 
UJS. person resident in a boycotting country 
to take action in compliance with the boy¬ 
cotting country’s Import laws! so long as the 
“agent himself, [does] not exercise any dis¬ 
cretion.” Id. Thus, in contrast to Sections 
IV(E) and V(D) of the decree, the rule pur¬ 
ports to authorize boycott implementing ac¬ 
tions by agents within the United States. 
Further, whereas Section IV(H) of the 
decree largely prohibits Bechtel from main¬ 
taining or using a blacklist, at least in the 
United States, the regulations seem to au¬ 
thorize use of the blacklist to facilitate com¬ 
pliance with foreign law. §§369.3 (a-l), (a- 
2). (b), (d). 43 FR 3525-27, 3530 (1978). 


solves virtually all these issues in favor of 
the defendant.” Id. This characterization of 
the decree overlooks the well established act 
of state doctrine, which removes from the 
purview of American antitrust laws the acts 
of a foreign sovereign within its own coun¬ 
try. Rather than representing a retreat 
from our initial goal, the decree fashions 
relief which is commensurate with the viola¬ 
tions alleged in the Complaint. 

The Memorandum incorrectly states that: 

‘TWlhen the Justice Department original¬ 
ly commenced this action against Bechtel, it 
sought to prohibit that company from any 
participation in the Arab boycott of black¬ 
listed firms.” p.l) (Emphasis in original). 

In fact, the Complaint was necessarily 
limited to conduct by defendants occurring 
within United States commerce which di¬ 
rectly and substantially had an adverse 
effect upon United States persons. In this 
respect, the Complaint reflected long recog¬ 
nized restraints regarding the exercise of 
United States jurisdiction over conduct 
abroad. Conduct by defendants which does 
not impact on persons in United States com¬ 
merce is simply not within the reach of the 
Sherman Act. Restatement (Second) of the 
Foreign Relations Law of the United States 
§§ 18. 39 (1965). See, eg., Timberlane Lumber 
Co. v. Bank of America, 549 F. 2d 597 (9th 
Cir. 1976). Any extension of the Sherman 
Act along the lines suggested in the Memo¬ 
randum. as in a law regulating United 
States exports and imports, is more appro¬ 
priately within the province of the Congress 
than the Executive. But such an extension 
should not go beyond fair standards of in¬ 
ternational comity. This issue and the issue 
addressed in the preceding paragraph are 
discussed more fully in our response, pub¬ 
lished simultaneously herewith, to the 
memorandum in opposition to the proposed 
judgment filed on behalf of the American 
Jewish Committee, the American Jewish 
Congress and the Anti-Defamation League 
of B’nai B rith. We now turn to the four 
specific objections raised in the Memoran¬ 
dum. 

(a) The Memorandum criticizes section 
V(C) of the decree on the ground that it 
“allows Bechtel to boycott blacklisted com¬ 
panies if directed by Arab countries.” (p. 2). 
Section V(C) merely authorizes Bechtel to 
comply with unilateral and specific selection 
by a client. As the CIS notes, “this provision 
recognizes the client’s right to determine in¬ 
dependently the specific source of goods or 
services it wishes to procure.” CIS at 19. 
The mere fact that a selection is based on 
criteria which are not consonant with 
American political and legal concepts Is ir¬ 
relevant so long as Bechtel itself refrains 
from participating in the selection process. 
Moreover, even if a selection is consistent 
with a foreign group boycott, that selection 
is “unilateral” within the meaning of the 
antitrust laws so far as Bechtel is con¬ 
cerned, so long as Bechtel does not partici¬ 
pate in the selection process. ,a 

(b) The Memorandum claims that “(Tlhe 
proposed decree permits Bechtel to boycott 
blacklisted companies with respect to mate¬ 
rials or services produced and utilized’ out¬ 
side of the U.S." (p. 6). Contrary to the 
Memorandum, section V(B) does not con- 


‘*It seems appropriate to note that the 
1977 Amendments and the rules promulgat¬ 
ed thereunder by the Department of Com¬ 
merce. contain a much broader “unilateral 
and specific selection" exception than the 
proposed decree. See notes 5 and 11. supra. 


done Bechtel’s “followllngl the blacklist in 
purchasing parts, systems, materials, equip¬ 
ment, or services so long as they are ‘pro¬ 
duced and utilized’ outside the United 
States.” Id. (Footnote omitted). The CIS 
States that 

[Ilf it is found in the future that defen¬ 
dants are refusing to deal with all U.S. Sub¬ 
contractors for all of its Major Construction 
Projects in Arab League Countries in order 
to avoid dealing with United States Black¬ 
listed persons, the Department will have to 
make an independent determination as to 
the appropriate course of action. CIS at 28. 

The decree does not specifically enjoin 
Bechtel from engaging in such conduct 
“CSlince the investigation uncovered no evi¬ 
dence of such a conspiracy, and the Com¬ 
plaint only dealt with what was uncovered 
• • •/’ CIS at 28. Accordingly, inclusion of 
such a provision in the decree would have 
exceeded the terms of the Complaint. 

(c) The Memorandum argues that, “[Tlhe 
proposed decree permits Bechtel to sign 
contracts that require adherence to boycott 
requirements.” (p. 7). This claim hinges on 
an erroneous interpretation of Section V(A) 
of the decree. Rather than “specifically 
permitCingl Bechtel to sign contracts requir¬ 
ing adherence to the boycott • • V id.. Sec¬ 
tion V(A) simply permits inclusion of a 
clause which merely incorporates local law 
by reference. As the CIS states, this section 
reflects the 

standard practice in the construction in¬ 
dustry to provide in contracts that the law' 
of the locality in which a project is locat¬ 
ed shall govern the performance of such 
contracts wherever that performance 
takes place. CIS at 27. 

By authorizing a clause allowing compli¬ 
ance with the laws of the country in which 
performance is to take place, the decree 
does not thereby permit insertion of lan¬ 
guage requiring adherence to specific boy¬ 
cott legislation of a host country. n More¬ 
over. the final proviso of Section V(A) con¬ 
firms that “the existence of any such clause 
shall not relieve any defendant from any 
specific prohibition or obligation of this 
Final Judgment •♦•.** This proviso, which 
did not originally appear in the proposed 
Final Judgment, was added for the express 
purpose of eliminating a potential ambigu- 


l *A similar distinction is recognized in the 
hypothetical illustrating rule § 369.2(a) 
pursuant to the 1977 Amendments, relating 
to “refusals to do business.” Hypothetical 
(III), illustrating “agreements to refuse to do 
business,” confirms the propriety of insert¬ 
ing in a contract a clause stating that in the 
event of a contract dispute, the laws of the 
country in which services are to be rendered 
will apply. The hypothetical concludes: 

[Algreement that the laws of [the] boy¬ 
cotting country [in which services are to 
be rendered] will control in revolving a 
contract dispute is not an agreement to 
refuse to do business. 

Hypothetical (iv) is also instructive on this 
issue. In this hypothetical the facts are 
identical to those in hypothetical (ill) 
“except that the contract contains a clause 
that [a U.S. construction firm) and its em¬ 
ployees will comply with the laws of the 
boycotting country .... country] has a 
number of boycott laws.” The answer to this 
hypothetical states that “Such an agree¬ 
ment is not, in and of itself, an agreement to 
refuse to do business. 43 Fed. Reg. 3519 
(1978). 
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tty which could permit defendants to 
engage In boycott enforcement in the 
United States because the laws of the Arab 
League Country in which the project was lo¬ 
cated would invariably include specific stat¬ 
utes requiring Boycott enforcement as to 
business conducted in that country. CIS at 
28. 14 


l4 Jt is instructive that the 1977 Amend¬ 
ments and the rules thereunder authorize 
United States persons, under the guise of 
compliance with the laws of a boycotting 
country, to engage in a plethora of boycott- 
implementing activities which would not be 
permitted under the decree. 1977 Amend¬ 
ments. Sec. 201, § 4A(a)(2)(A) permits com¬ 
pliance with the import restrictions of a bot- 
cotting country as to goods and services 
from a boycotted country or 

provided by any business concern orga¬ 
nized under the laws of the boycotted 
country or by nationals or residents of the 
boycotted country, or • • • prohibiting the 
shipment of goods to the boycotting coun¬ 
try, or by a route other than that pre¬ 
scribed by the boycotting country or the 
recipient of the shipment. 

The rules permit a United States person to 
“comply or agree to comply with sqch 
import requirements whether or not he has 
received a specific request to comply.” 
§ 369.3(a-l), 43 Fed. Reg. 3525 (1978). The 
rules also permit a United States person in 
shipping goods to a boycotting country to 
comply wltlv requirements of that country 
prohibiting the shipment of goods on a car¬ 
rier of a boycotted country or by a route 
other than that prescribed by the boycott¬ 
ing country. Compliance with such require¬ 
ments is permitted even In the absence of a 
specific request. The regulation defines the 
term “carrier of a boycotted country” to in¬ 
clude ships “owned, chartered, leased, or op¬ 
erated by nationals or residents of a boycot¬ 
ted country ” § 369.3(a-2)(3), 43 Fed. Reg. 
3525 (1978). Thus, the statute and regula¬ 
tions countenance implementation of the 
boycott by United States persons importing 
or shipping goods to a boycotting country in 
a wide range of circumstances beyond the 
boundaries of the decree. Moreover, in 
marked contrast to the decree, the statute 
and rules expressly permit implementation 
of the boycott in United States commerce 
against numerous categories of United 
States persons. 1977 Amendments. Sec. 201, 
§ 4A(a)(2)(D) permits compliance with 

export requirements of the boycotting 
country relating to shipments or tranship¬ 
ments of exports to the boycotted coun¬ 
try. to any business concern of or orga¬ 
nized under the laws of the boycotted 
country, or to any national or resident of 
the boycotted country. 

The rule thereunder confirms that the stat¬ 
ute applies both to direct and Indirect ex¬ 
ports to a boycotted country, as well as to 
“exports to residents, nationals, or business 
concerns of, or organized under the laws of. 
a boycotted country located in third coun¬ 
tries.” § 369.3(d)(2), 43 Fed. Reg. 3530 (1978). 
The decree, of course, contains no provision 
authorizing defendants to comply with the 
export requirements of a boycotting coun¬ 
try. 1977 Amendments. Sec. 201, 
§ 4A(a)(2MF) permits 

compliance by a United States person resi¬ 
dent In a foreign country or agreement by 


(d) Finally, the Memorandum contends 
that “[Tlhe Justice Department has refused 
to disclose documents required by law.” (p. 
8) The Antitrust Procedures and Penalties 
Act [the “Act”! requires the Government to 
disclose “materials and documents which 
the United States considered determinative 
in formulating” the proposed decree. 15 
U.S.C. § 18(b). As the Department has previ¬ 
ously Indicated elsewhere, if “no one par¬ 
ticular document or group of documents 
alone convinced the Department of Justice 
to enter into the proposed consent decree”'* 
the document disclosure requirement con¬ 
tained in the Act is inapplicable. This is the 
situation in this case. In reaching our deci¬ 
sion we relied upon the numerous docu¬ 
ments and other information received in the 
course of our investigation. It was the total¬ 
ity of this evidence rather than any particu¬ 
lar part of it which was “considered deter¬ 
minative in formulating” the proposed 
decree. 

Plaintiffs Response to “Comments by the 
National Constructors Association in 
Regard to the Proposed Final Judgment 
in the Case of United States v. Bechtel 
Corporation, et. al. Civil No. C76-99. 

The sole objection to the decree raised in 
the comment is that the American antitrust 
laws are not applicable to the Arab boycott. 
This argument hinges on the assertion that 
the Arab boycott Is “a political boycott” and 
that "[alt no time in the history of the Act, 
has the Sherman Act been held to apply to 
foreign, politically inspired boycotts.” (p. 2). 
Our response to this argument is contained 
in our other responses published simulta¬ 
neously herewith as well as in the CIS. Ad¬ 
ditional comment does not seem necessary. 

Plaintiffs Response to “Comments of the 
Attorney General of the Commonwealth 
of Massachusetts on the Proposed Con¬ 
sent Decree” 

/The points raised in this Comment are 
contained in the memoranda submitted by 
other parties in connection with the pro¬ 
posed decree. Since each of these points is 
covered in our responses to those Com¬ 
ments, all of which are being printed simul¬ 
taneously herewith, an additional response 
to this Comment would appear to be redun¬ 
dant. 


such person to comply with the laws of 
that country with respect to this activities 
exclusively therein • • • governing im¬ 
ports into such country • • • of products 
for his own use. including the perfor¬ 
mance of contractual services within that 
country • • •. 

The rule states that 

A United States person who is a bona fide 
resident of a foreign country may comply 
or agree to comply with host country law 
with respect to his activities in that coun¬ 
try even if he knows or has reason to know 
that particular laws are boycott-related, 
§ 369.3(f-2)(10). 43 Fed. Reg. 3533 (1978). 
(Emphasis added). 

x% Plaintiffs Response to Comments upon 
the Proposed Consent Judgment Between 
the United States and Defendants. Boeh- 
ringer Manheim GMBH and Bereinigte Chi- 
minfabriken Zimmer & Co. GMBH, filed in 
United States v. N.V. Nederlandsche Com- 
binatie Voor Chemische Industrie, Civil No. 
70 Civ. 2079 (SDNY, June 17. 1976). 
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Respectfully submitted. 

Douglas E. Rosenthal. 

Donald A. Kaplan. 

Kevin R. Sullivan. 

Robert Fabrikant, 

Attorneys, 

Department of Justice. 

Washington. D.C. 20530. 

202-739-2464. 

Dated: March —, 1978. 

Bergson, Borkland. Margolis a Adler, 
Washington, D.C., March 14. 1977. 

Re United States v. Bechtel Corporation, et 
al. Civil No. C 76 99 (GBH), N.D. Cal. 

Joel Davidow, Esq., 

Chief. Foreign Commerce Section, 

Antitrust Division, 

U.S. Department of Justice, 

Washington, D.C. 

Dear Mr. Davidow: The proposed consent 
judgment in this case was published in the 
Federal Register of January 19. 1977. 

Enclosed are comments on the proposed 
consent judgment, in the form of a memo¬ 
randum in opposition, being submitted on 
behalf of the American Jewish Committee, 
the American Jewish Congress and the 
Anti-Defamation League of B’nai B’rith by 
the counsel who are signatories to the 
memorandum. 

Sincerely yours, 

Lionel Kestenbaum. 

United States District Court, Northern 
District of California 

United States of America, Plaintiff, v. 
Bechtel Corporation, Bechtel Incorporated, 
Bechtel Power Corporated, Bechtel Interna¬ 
tional , Inc., and Bechtel International Cor¬ 
poration, Defendants. 

Civil No. C 76 99 (GBH). 
memorandum in opposition to proposed 

consent judgment in united states V. 

BECHTEL CORPORATION 

This opposition to the proposed consent 
judgment is filed on behalf of the American 
Jewish Committee, the American Jewish 
Congress and the Anti-Defamation League 
of B’nai B’rith. These organizations have 
been greatly concerned about the potential 
Inimical consequences of the Arab boycott 
in this country: and have presented their in¬ 
terests and concerns to federal executive de¬ 
partments, in congressional hearings, state 
legislatures and in various other proceed¬ 
ings and forums. Their views are consonant 
with recognized public interest and policy, 
for participation in the Arab boycott has 
been declared by Congress and the Execu¬ 
tive to be repugnant to United States princi¬ 
ples of nondiscrimination and free trade. 1 

The entry of the proposed consent judg¬ 
ment in this case is not in the public inter¬ 
est because it would improperly place the 
court’s stamp of approval upon conduct in¬ 
consistent with the antitrust laws. It would 
specifically authorize the procurement of 
goods and services and other acts and prac¬ 
tices by the defendant Bechtel companies 
(hereinafter "Bechtel”) which are in fur¬ 
therance of. and constitute knowing partici- 


‘ Export Administration Act of 1969, Pub. 
L. No. 91-184, §3(5). 83 Stat. 841 (1969) 
(codified at 50 U.S.C. app. §2042(5) (Supp. 
V. 1975)) (expired September 1976): cl. 
Export Administration Regulations. 15 CFR 
§§369.1. 369.3 (1976). 8ee New York Times. 
December 19, 1976, p. 8 (Statement of Presi¬ 
dent-Elect Carter). 
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pation in. the Arab boycott conspiracy. This 
is the very conduct challenged by the com¬ 
plaint as an unreasonable restraint of trade 
in violation of the Sherman Act and against 
which the complaint prays relief. Thus the 
proposed judgement fails in the elementary 
task of preventing continuation and recur¬ 
rence of the alleged violation. It fails to pro¬ 
hibit Bechtel’s participation in and imple¬ 
mentation of the Arab boycott of U.S. firms. 
Indeed, the decree in effect explains to 
Bechtel how to continue to participate. The 
defects are accentuated by the fact that the 
Bechtel judgment is intended as a guideline 
to all companies involved in transactions im¬ 
plicating the Arab boycott.* 

Bechtel candidly proclaims its pride in 
achieving this result. It announces that the 
proposed decree will permit the defendants 
to use business practices “which are virtual¬ 
ly identical to the way in which Bechtel has 
always conducted its business in the past.” 
Defendants’ Competitive Impact Statement, 
p. 2. Regrettably, this appears to be a case 
which the antitrust Division proposes to 
“settle" without adequate regard to the 
public interest in effective relief, and to the 
requirements of law. See Cascade Natural 
Gas Corp. v. El Paso Natural Gas Co., 386 
U.S. 129. 141 (1967). 

We will set forth the standards applicable 
to the Court’s public interest determination 
under the antitrust Procedures and Penal¬ 
ties Act; and will then explain the deficien¬ 
cies of the proposed consent judgment. 

1. The “Public Interest''Standard. 

Under the Antitrust Procedures and Pen¬ 
alties Act, the court must determine “that 
the entry Cof an antitrust consent] judg¬ 
ment is In the public interest" before it may 
authorize the judgment to be entered. 15 
U.S.C. § 16(e). This authority was vested in 
the court because of profound congressional 
concern about the adequacy of the Justice 
Department's negotiating process and crite¬ 
ria. As Judge Aldrich observed: 

The legislative history shows clearly that 
Congress did not Intend the court’s action 
to be merely pro forma, or to be limited to 
what appears on the surface. Nor can one 
overlook the circumstances under which 
the act was passed, indicating Congress’ 
desire to impose a check not only on the 
government’s expertise—or at the least, its 
exercise of it—but even on its good faith. 

United States v. Gillette Co., 406 P. Supp. 
713, 715 (D. Mass. 1975). Moreover, even 
apart from the 1974 statute, it is fundamen¬ 
tal that an antitrust “consent decree, al¬ 
though based upon an agreement of the 
parties rather than a finding of facts by the 
court, is not a mere authentication or re¬ 
cording of that agreement. It is a judicial 
act • • • United States v. Radio Corp. of 
America, 46 P. Supp. 654 (D. Del. 1942), 
quoting United States v. Swift & Co., 286 
U.S. 106, 115. As a judicial act. it must satis¬ 
fy the public interest criteria for relief 
under the antitrust laws. 

The guiding principles for the adequacy of 
antitrust relief are well established. The 
Sherman Act authorizes an Injunctive 
remedy to prevent and restrain violations 
(15 U.S.C. §4). As the Supreme Court has 
explained, relief, to be effective, must be 
broader in scope than the alleged violation, 
and prevent other means of reaching the 
unlawful objective. The decree must “cure 


*See Justice Department’s Competitive 
Impact Statement, p. 18 (hereinafter 
“C.I.S."). 


the ill effects of the illegal conduct and 
assure the public freedom from its continu¬ 
ance." It is not to be “limited to the proven 
means by which the evil was accomplished," 
but should also close off “untraveled roads 
to that end" and bar other “usual ways to 
the prohibited goal." Moreover, violators 
are not “in the same position as one who 
has never violated the law at all;" they 
“must expect some fencing in" by the judg¬ 
ment. See, e.g., Ford Motor Co. v. United 
States, 405 U.S. 562. 575 (1972); Federal 
Trade Commission v. National Lead Co., 
352 U.S. 419, 429-31 (1957); United States v. 
U.S. Gypsum Co., 340 U.S. 76. 88-89 (1950); 
International Salt Co. v. United States, 332 
U.S. 392. 400 (1947); Ethyl Gasoline Corp. v. 
United States, 309 U.S. 436. 461 (1960). 
These statements were made in respect to 
judgments after trial. However, the princi¬ 
ples are equally applicable here. For a con¬ 
sent judgment to meet the public interest 
test, it must achieve the goals of the com¬ 
plaint, to prevent and redress the alleged 
violation. The Justice Department asserts 
that this proposed Judgment provides relief 
which is equivalent to that which the gov¬ 
ernment could have obtained after success¬ 
ful trial.* 

What are the alleged violations against 
which the relief is to be measured? Bechtel 
is charged with having “entered into and 
implemented in the United States a combi¬ 
nation and conspiracy [involving refusals to 
deal with persons blacklisted by Arab boy¬ 
cott organizations] which resulted in an un* 
reasonsable restraint of . . . interstate and 
foreign trade and commerce in violation of 
section 1 of the Sherman Act." Bechtel, ac¬ 
cording to the complaint, implemented and 
participated in the conspiracy by refusing to 
deal with blacklisted persons in connection 
with major construction projects in Arab 
League countries, by requiring its subcon¬ 
tractors to refuse to deal, and by obtaining 
lists and other information to facilitate 
these refusals to deal. The complaint 
prayed, among other things, for a judgment 
enjoining Bechtel— 

from continuing, pursuant to the aforesaid 
combination and conspriracy. directly or in¬ 
directly: 

(1) to refuse to deal with Blacklisted Per¬ 
sons as Subcontractors in connection with 
Major Construction Projects in Arab League 
Countries; and 

(2) to require Subcontractors to refuse to 
deal with Blacklisted Persons in connection 
with Major Construction Projects in Arab 
League Countries in which any defendant 
acts as a Prime Contractor, 

and, pursuant to the aforesaid or any simi¬ 
lar combination or conspiracy, from adopt¬ 
ing or following any practice, plan, program 
or devise having a similar purpose or effect 
[Prayer, “(b)"]. 


•C.I.S. 25. The adequacy oi relief, more¬ 
over, is to be determined solely by the re¬ 
quirements of the antitrust laws, the court 
may not properly take account of extrinsic 
interests. As the Court stated in United 
States v. Radio Corp. of America, 46 P. 
Supp. at 654, 655-56 (D Del. 1942): 

It is fundamental to our form of govern¬ 
ment that in [a suit for an Injunction under 
the antitrust laws] as in all other matters 
brought before them for judicial action, the 
court must act “in accordance with their 
own convictions, uninfluenced by the opin¬ 
ion of any and every other department of 
the Government." Irvine v. Marshall, 61 
U.S. 558, 567_ 


The question is whether the proposed con¬ 
sent judgment effectively prevents Bechtel 
from continuing the illegal actions and pre 
vents it “from adopting, or following any 
practice, plan, program or device having a 
similar purpose or effect." We submit that 
it plainly fails to do so. 

2. The Deficiencies of the Proposed Con¬ 
sent Judgment 

The proposed judgment contains an intri¬ 
cate scheme of prohibitions, exceptions and 
provisos. This makes it difficult to discuss 
the defects of the judgment in the order in 
which provisions appear. For the conve¬ 
nience of the Court and parties, we shall ad¬ 
dress the principal defects in the proposed 
decree under the following subjects. 

(a) The proposed Judgment unacceptably 
authorizes Bechtel to engage in conduct 
which implements and facilitates boycott 
transactions in United States commerce. 

(b) The proposed judgment unacceptably 
authorizes Bechtel to enforce the boycott 
outside the United States in non-Arab 
League countries. 

(c) The proposed judgment authorizes 
Bechtel to enter into contracts outside the 
United States to boycott U.S. blacklisted 
persons, even though there could be sub¬ 
stantial impact on U.S. commerce. 

(d) The proposed Judgment unduly limits 
the scope of relief by its definition of "U.S. 
Blacklisted Person" and in effect authorizes 
Bechtel to boycott persons who are fully en¬ 
titled to the protection of the UJS. antitrust 
laws. 

(e) The proposed judgment fails to explic¬ 
itly prohibit Bechtel from providing certifi¬ 
cates attesting to the exclusion of blacklist¬ 
ed or boycotted persons. 

(f) The proposed Judgment contains un¬ 
warranted “most favored nation" provisions 
for the benefit of Bechtel. 

(a) The proposed Judgment unacceptably au¬ 
thorizes Bechtel to engage in conduct 
which implements and facilitates boy¬ 
cott transactions in United States com¬ 
merce 

The proposed judgment’s most conspicu¬ 
ous and obvious failure is in permitting 
Bechtel to engage in conduct by which it 
would continue to implement and facilitate 
the conspiracy to boycott U.S. blacklisted 
persons. At first blush. Section IV of the 
proposed Judgment appears to lay down 
broad prohibitions. Bechtel is to be barred 
from performing, implementing or enforc¬ 
ing any provision that involves a boycott or 
a refusal to deal with any U.S. blacklisted 
person as a subcontractor on a major con¬ 
struction project in Arab League countries 
(IV(AWC)). On any such project, Bechtel is 
to be barred from serving in the United 
States as agent or representative for the 
purpose of making, performing, implement¬ 
ing or enforcing a boycott provision if it 
know’s or has reason to know of it (IV(E)), 
from selecting or recommending a subcon¬ 
tractor or soliciting bids from a list provided 
by a client, if it knows or has reason to 
know that the boycott is Involved (IV(G)), 
or from excluding any U.S. blacklisted per¬ 
sons, for that reason, in making any recom¬ 
mendation, evaluation, solicitation of bids 
or submission of a list of possible subcon¬ 
tractors GV(P». 

These prohibitions, however, are drastical¬ 
ly qualified by the provisions of Section V. 
In particular, V(C) undermines the remedial 
effect of IV by authorizing Bechtel to pur¬ 
chase materials and services in the U.S. for 
major construction projects in Arab League 
countries from any “Subcontractor which 
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has been selected specifically and unilateral¬ 
ly by the Client," even though this selection 
is made by application of the blacklist or 
boycott This must be read together with 
V(E), which permits Bechtel to carry out 
preselection investigation of subcontrac¬ 
tors—invitations to bid. analysis, evaluation 
and recommendation—so long as Bechtel 
does not exclude blacklisted persons from 
that process and so long as what follows is 
"selection of the Subcontractor by the 
Client independently of any defendant." 

The combined impact of these extraordi¬ 
nary exceptions is that. If this judgment 
were to be entered, Bechtel would be autho¬ 
rized to carry out and facilitate Illegal boy¬ 
cott transactions, just so long as it turns 
away during the brief moment In which the 
subcontractor selection is made. That is, 
Bechtel could investigate, solicit bids, evalu¬ 
ate the bids and present a list of recom¬ 
mended subcontractors to the client. The 
client can take that list, lay it down next to 
the Arab boycott blacklist, strike out all 
“undesirable" firms and make a choice. 
Bechtel would then be permitted to contin¬ 
ue the process, to undertake procurement of 
the goods or services from the nonblacklist- 
ed persons, and to proceed with the project. 
And Bechtel could do all these things under 
the proposed judgment even though it 
knows, from the outset and at all times, 
that the selection of subcontractors is being 
done pursuant to the Arab boycott and 
blacklist of U.S. firms, contrary to UJS. 
policy. 4 

We submit that this kind of knowing and 
extensive participation in transactions in 
which the boycott is involved is clearly suf¬ 
ficient to make Bechtel a member and 
active participant of the unlawful conspir¬ 
acy. Under normal principles of antitrust 
and conspiracy law, Bechtel would be 
charged with having facilitated and assisted 
in carrying out the illegal transaction. As 
the courts have said, it is sufficient to prove 
participation in a conspiracy that a party 
takes action which contributes to effectu¬ 
ation of the conspiracy with knowledge of 
it. See e.g., United States v. Braverman, 522 
F.2d 218, 222 (7th Cir. 1975); United States 
v. Jackson, 482 F.2d 1167. 1173 (10th Cir. 
1973), cert, denied, 414 U.S. 1159 (1974); 
Nassif v. United States, 370 F.2d 147, 152 
(8th Cir. 1966); Chavez v. United States, 275 
F.2d 813, 817 (9th Cir. 1960); Interstate Cir¬ 
cuit Co. v. United States, 306 U.S. 208, 226- 
27 (1939). 

The conduct permitted to Bechtel under 
the judgment would clearly be sufficient to 
prove its participation in the illegal conspir¬ 
acy under these principles. Where Bechtel 
performs subcontractor preselection, and 
then undertakes procurement, shipment 
and use of goods and services, knowing that 
the intervening selection is done pursuant 
to the boycott and excludes blacklisted per¬ 
sons, Bechtel Itself is guilty of participating 
in the unlawful boycott. We recognize the 
normal right of clients to specify subcon¬ 
tractors and suppliers, when done on the 
basis of legitimate commercial criteria, such 
as price, quality and service. This does not 
extend, however, to the making of selections 
pursuant to a boycott conspiracy, and on 
the basis of boycott criteria. The proposed 
Judgment, by permitting unlawful participa¬ 
tion by Bechtel in such transactions, fails to 
reach the fundamental goal of preventing 
the violation charged in the complaint. 


4 See C.I.S. 14. 18-19, 20. 


There is another respect in which the pro¬ 
posed judgment authorizes improper partici¬ 
pation by Bechtel in boycott transactions. 
Under V(D), when Bechtel’s client has “in¬ 
dependently" purchased equipment or ser¬ 
vices. Bechtel is permitted to provide all 
sorts of postprocurement work or services, 
"including, without limitation, expediting. 
Inspection and traffic." ft We could under¬ 
stand an exception which would permit 
Bechtel to undertake construction and 
other services in Arab League countries, 
where the Arab clients have independently 
procured and obtained the necessary goods 
and services. This is indeed within V(D); see 
C.I.S. 20. But V(D) is not so carefully limit¬ 
ed. Bechtel should not be permitted to per¬ 
form expediting, inspection, traffic and 
other services in the United States which 
are essential to carry out the clients’ pro¬ 
curement In, and import from, the United 
States of goods and services pursuant to the 
Arab boycott conspiracy. These services by 
Bechtel in the United States are not inci¬ 
dental or neutral activities (like transporta¬ 
tion by a common carrier). They constitute 
knowing effectuation of the boycott conspir¬ 
acy, and cannot be permitted.* 

These provisions are clearly not in the 
public interest. We recognize that the judg¬ 
ment does prevent certain activities in viola¬ 
tion of law. It is significant that, if Bechtel 
is fully responsible for a project in an Arab 
League country under a turnkey contract, it 
may not exclude U.S. blacklisted persons as 
subcontractors. However, the activities per¬ 
mitted by the judgment constitute other 
"ways to the prohibited goal" (.Internation¬ 
al Salt Co. v. United States, 332 U.S. at 400) 
and should not be left open, much less rec¬ 
ommended by the government. No decree is 
acceptable which authorizes the continu¬ 
ation of unlawful practices even though the 
decree may also prohibit certain other un¬ 
lawful practices. 

(f» The proposed Judgment unacceptably au¬ 
thorizes Bechtel to enforce the boycott 
outside the United States in non-Arab 
League countries, even though there 
could be substantial impact on U.S. 
commerce 

A number of the provisions of the pro¬ 
posed judgment are limited to activity in 
the United States. This is true, of IV(D), 
which prohibits entering in the U.S. into an 
agreement to boycott U.S. Blacklisted Per¬ 
sons: 6 7 * V(E), which prohibits acting as agent 
or representative for the purpose of imple¬ 


6 This authorization is limited by a proviso 
to V(D), according to which services within 
the U.S. may not Include Inspection to de¬ 
termine whether a subcontractor is a XJS. 
blacklisted person. As discussed under "(b)", 
there is no justification for limiting the 
latter prohibition to activities within the 
U.S. 

•In addition, a statement in the Competi¬ 
tive Impact Statement suggests the possibil¬ 
ity of another exception. It states that 
Bechtel may make a recommendation as to 
which subcontractor would be the “best 
choice" among a list submitted by the 
client, even though knowing that the list ex¬ 
cluded U.S. blacklisted firms (C.I.S. 16). 
This is directly contrary to explicit provi¬ 
sions in the proposed judgment, in V(F) and 
(O), and to other explanatory statements, 
see C.IJS. 19. 20. We assume that the state¬ 
ment is an inadvertent error. 

7 IV(D) is discussed further under “(c)" 

infra. 


menting in the UJS. a boycott provision; 
rV(H). which prohibits maintaining a boy¬ 
cott list in the UJS. in connection with 
major construction projects: and of a provi¬ 
so to V(D).“ In addition, even though IV(A) 
is stated without limitation, the Competi¬ 
tive Impact Statement construes it as “pre¬ 
venting defendants from taking steps to ef¬ 
fectuate such an agreement in the United 
States, but not in an Arab League County" 
(C.I.S. 11). 

The basis for the geographical limitation 
of these various prohibitions is said to be 
the principle of “comity" international law. 
and the rule that the antitrust laws are not 
applied to conduct required by a foreign 
sovereign in Its own territory (C.I.S. 7. 10). 
However, this rule would only justify an ex¬ 
ception for conduct within Arab League 
countries, which require compliance with 
the Arab boycott.* No such exception is war¬ 
ranted for acts in any third country whose 
law may not prohibit participation in the 
boycott, but which nevertheless does not re¬ 
quire it 10 It is well established that conduct 
in foreign countries which substantially and 
foreseeably affects U.S. commerce is within 
the scope of the U.S. antitrust laws. 11 For 
that reason, activities of Bechtel in Europe¬ 
an countries, which involve entry into an 
agreement boycotting U.S. subcontractors, 
acting as agent or representative In boycott 
transactions, etc., should be subject to the 
same prohibitions as applied to such con¬ 
duct within the United States. By failing to 
extend the Injunctive prohibitions to the 
full scope of antitrust jurisdiction, the Judg¬ 
ment fails to satisfy the public interest. 

Indeed, the proposed Judgment not only 
fails to apply antitrust strictures to conduct 
in third countries within the normal scope 
of antitrust relief, but it invites Bechtel to 
evade the limitations on its boycott partici¬ 
pation by selecting its subcontractors 
abroad. Under V(B), Bechtel is expressly 
permitted to procure goods and services pro¬ 
duced and used outside the United States 


•As noted In footnote 5, supra. V(D) sets 
forth an exception permitting Bechtel to 
provide services where the client indepen¬ 
dently purchased equipment, and limits 
such permission by the proviso that the 
work or services performed within the 
United States may not Include inspection to 
determine whether a subcontractor is a UJS. 
blacklisted person. See also the exceptions 
for certain activities outside the U.S. in 
V(A>. (B). 

•C.I.S. 7; see Continental Ore Co. v. Union 
Carbide & Carbon Corp., 370 U.S. 690 
(1962); United States v. Watchmakers of 
Switzerland Information Center, Inc., 1963 
CCH Trade Cases. 

70.600 at pp. 77.456-57 (S.D.N.Y. 1962): 
Fugate, “Foreign Commerce and the Anti¬ 
trust Law's", pp. 75-82 (2d ed. 1973). 

10 E.g., Continental Ore Co. v. Union Car¬ 
bide A Carbon Corp., 370 U.S. at 706-07; 
Fugate, supra. 

“This point is succinctly stated by the 
Justice Department: “A conspiracy, even if 
entered into abroad among foreigners, may 
be subject to United States antitrust law if 
it is capable of effecting a restraint upon, 
and is intended to affect United States do¬ 
mestic or foreign commerce" (C.I.S. 7). See 
also, to the same effect, U.S. Department of 
Justice, Antitrust Division. “Antitrust 
Guide for International Operations.” Janu¬ 
ary 26, 1977 reprinted CCH Trade Reg. Rep. 
No. 266, p. 6 (February 1, 1977). 
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upon any “basis of selection”—i.e., In explic¬ 
it execution of the Arab boycott. This is per¬ 
mitted so long as no competitive U.S. goods 
or services are considered; if one U.S. firm is 
considered, then all must be treated on a 
nondlscriminatory basis. See C.I.S. 18. V(B) 
violates the fundamental principle of anti¬ 
trust law which prohibits conduct abroad 
having substantial and foreseeable impact 
on U.S. trade. And it invites Bechtel to 
evade the force of the judgment by avoiding 
U.S. suppliers, a result surely not consonant 
with any national Interest. There is no way 
to square this authorization with the pro¬ 
tection and promotion of the foreign and 
domestic commerce of the United States, 
the goals of antitrust enforcement. 

The Department recognizes the dangers 
inherent in this bizarre loophole. In the 
Competitive Impact Statement, it states 
that if a suspicion arises that Bechtel has 
undertaken procurement outside the United 
States in order to avoid U.S. blacklisted per¬ 
sons. then the Department will make an “in¬ 
dependent determination of the appropriate 
course of action” (C.I.S. 28). We see no 
reason why this loophole should be left to 
future consideration and to the necessity of 
another lawsuit. The purpose of antitrust 
relief is to close off other avenues to achieve 
the forbidden result, in addition to those 
previously employed. V(B) has no place in 
this decree and it is contrary to the public 
interest. l * 

(c) The proposed judgment authorizes Bech¬ 
tel to enter into countracts outside the 
U.S. to boycott U.S. blacklisted persons. 

The proposed consent judgment in IV(D) 
prohibits Bechtel from entering into within 
the United States an agreement to boycott 
U.S. blacklisted persons as subcontractors 
on major construction projects in Arab 
League countries, or to require that subcon¬ 
tractors carry out such boycott. We have re¬ 
ferred above to this provision, among 
others, which are improperly limited to con¬ 
duct in the United States. It is clear that 
agreements directly aimed at restraining 
U.S. trade or commerce by boycotting U.S. 
firms is unlawful, and the fact that the con¬ 
tracts are physically executed outside the 
territorial United States is irrelevant. l * Fur¬ 
thermore, the boycott agreements described 
in IV(D) warrant further discussion, be¬ 
cause they constitute the core of the anti¬ 
trust violation alleged in the complaint. 
Since the Sherman Act prohibits contracts, 
combinations and conspiracies in unreason¬ 
able restraint of trade even in the absence 
of overt acts, 14 a basic requisite of effective 


,a The exception in V(B) cannot be justi¬ 
fied by any argument that it only excludes 
activities having no significant effect on 
U.S. commerce. For it would authorize 
Bechtel to join in refusal to deal in goods of 
UJS. blacklisted persons, with undeniable 
impact on U.S. foreign commerce. It should 
be noted also that the V(B) exception would 
permit Bechtel to carry out the boycott as 
applied to goods and services produced or 
utilized outside the U.S., even if such goods 
and services were those of a "U.S. person” 
as defined in the judgment. 

x * Continental Ore Co. v. Union Carbide <fir 
Carbon Corp., 370 U.S. 690 704-05 (1962); 
United States v. Aluminum Co. of America, 
148 F.2d 416. 444 (2nd Cir. 1945). 

14 United States v. Socony-Vacuum Oil Co.. 
310 U.S. 150, 224-25 n. 59 (1940); United 


relief Is to prohibit the agreements, and not 
only to prohibit implementation. 

Nor is this aspect of the proposed judg¬ 
ment justified by the contention that a 
statement of acquiescence with local law is 
commonly required in contracts abroad, so 
that it is reasonable to limit the judgment 
to forbidding implementation in the United 
States. To the extent this claim has any va¬ 
lidity, it is accommodated by V(A), which 
permits Bechtel to enter into a contract pro¬ 
viding that it shall abide by the laws of the 
country (including an Arab League country) 
where a major construction project is locat¬ 
ed. V(A) permits such a general clause, sub¬ 
ject to the proviso that it shall not relieve 
Bechtel of specific prohibitions in the judg¬ 
ment, i.e., Bechtel may not observe or imple¬ 
ment the Arab boycott outside the Arab 
League country contrary to other provisions 
(C.I.S. 17-18. 27-28). This exception should 
be sufficient to take care of any ambiguity 
or uncertainty arising from general provi¬ 
sions on compliance with local law. There is 
no reason whatever to permit Bechtel to 
enter into contracts which specifically pro¬ 
vide for compliance with the boycott, in¬ 
cluding against U.S. blacklisted persons, 
whether executed within or outside the 
United States. 

id) The proposed judgment unduly limits the 
scope of relief by its definition of "U.S. 
blacklisted persons" and in effect autho¬ 
rizes Bechtel to boycott persons who are 
fully entitled to the protection of the 
U.S. antitrust laws. 

The proposed judgment describes the ob¬ 
jects of the unlawful boycott conspiracy as 
“U.S. Blacklisted Persons,” defined as indi¬ 
viduals residing in the U.S., or firms orga¬ 
nized or having their principal place of busi¬ 
ness in the U.S., which are included in one 
or more boycott “lists” maintained by the 
Central Office for the Boycott of Israel or 
by any of the Arab League countries. This 
definition is inconsistent with the public in¬ 
terest because it imposes two unwarranted 
limitations upon the scope of relief in this 
case. 

First, the complaint in this case chal¬ 
lenges the boycott of “Blacklisted Persons,” 
and does not limit such “persons” by place 
of residence or by place of corporate organi¬ 
zation and principal place of business. We 
submit that there is no justification for in¬ 
troducing any such limitation into the judg¬ 
ment. The purpose of relief in this case is to 
assure that the repugnant principles of the 
Arab boycott do not taint U.S. commerce. 
The antitrust laws properly protect any 
person, whether an individual or business 
entity, conducting trade or business in 
United States commerce without regard to 
residence, nationality, principal place of 
business, or place of Incorporation. At least 
one Arab League country has itself taken 
advantage of such rights under the anti¬ 
trust laws by a private treble-damage suit. 
In re Antibiotic Antitrust Actions (Kuwait 
v. Chas. Pfizer <fr Co.), 333 F. Supp. 315 
(S.D.N.Y. 1971). The prohibitions of this 
judgment should apply fully to U.S. inter¬ 
state or foreign commerce, and to all per¬ 
sons doing business in the U.S. 

Second, there is no basis for limiting the 
scope of relief to boycotting of persons on 
“one or more list” maintained by the Cen- 


States v. Trenton Potteries . 273 U.S. 392, 
402(1927). 


tral Boycott Office or by Arab League coun¬ 
tries. In the past, lists have been maintained 
by various governmental and non-govern¬ 
mental bodies in Arab League countries. 
Certainly the relief here should protect 
those Injured as a result of the use of such 
lists. However, firms and persons have been 
excluded from projects in Arab League 
countries because of relationships or con¬ 
nections condemned by the boycott as dis¬ 
closed by questionnaires or other means, 
even though they did not appeal on any 
formal list. The judgment in this case 
should protect the trade opportunities of 
any person who is or may be victimized by 
the boycott without regard to the happen¬ 
stance of whether or not his name appears 
on particular “lists.” Furthermore, since it 
would be easy to enforce the boycott and 
obtain its unlawful results without resort to 
formal listing, this obvious stratagem 
should be prevented. 

(e) The proposed judgment fails to explicitly 
prohibit Bechtel from providing certifi¬ 
cates attesting to the exclusion of black¬ 
listed or boycotted persons 

Antitrust judgments are properly not 
limited to general prohibitions of unlawful 
conduct. The public interest requires that, 
to the extent feasible, relief should prohibit 
specific acts which have been or could be 
used in effectuation of the illegal activity, 
and should require the performance of cer¬ 
tain acts to bring an end to the prior course 
of unlawful conduct. The proposed judg¬ 
ment is deficient under this standard by 
failing to deal with the issue of certificates 
of origin. A common aspect of participation 
in the boycott by Bechtel and others has 
been to supply a certificate to an Arab pur¬ 
chaser that the goods were not made by and 
did not include components of U.S. black¬ 
listed persons. We believe that such certifi¬ 
cates would be considered implementation 
for enforcement of the boycott under IV(A) 
of the proposed judgment and would be pro¬ 
hibited. However, this should not be left to 
speculation or future Interpretation. The 
judgment should in specific terms prohibit 
the provision by the defendants of any such 
certificate. 

( f ) The proposed judgment contains unwar¬ 
ranted '‘most favored nation"provisions 
for the benefit of Bechtel 

The proposed judgment contains two pro¬ 
visions in the nature of “most favored 
nation” clauses. We submit that these provi¬ 
sions are not in the public interest and are 
contrary to the principles governing anti¬ 
trust relief. 

The relevant provisions are VI and VII. 
Under VI. if a statute or international 
agreement creates rights or benefits with re¬ 
spect to business In Arab League countries 
which others may enjoy consistent with the 
antitrust laws, the terms of this Judgment 
“shall be deleted or modified as in the 
Court's determination is necessary to permit 
said defendant to exercise or enjoy such 
rights or benefits.” Under VII, if the govern¬ 
ment enters into a consent judgment in dif¬ 
ferent terms regarding the Arab boycott, 
the terms of this Judgment "shall be modi¬ 
fied as is necessary to prevent any defen¬ 
dant from being placed at a competitive dis¬ 
advantage with respect to Major Construc¬ 
tion Projects.” See C.I.S. 20-22. 

This solicitude for Bechtel's competitive 
position is contrary to the principle of anti¬ 
trust releif that violators of the law connot 
claim the right to be “in the same position” 
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a s others; they "must expect some fencing 
In" ( International Salt Co. v. United States, 
332 U.S. at 400; Federal Trade Commission 
v. National Lead Co., 352 U.S. at 131). Com¬ 
panies proved to have violated the antitrust 
laws—or being subjected to equivalent relief 
by consent judgment—are of course placed 
in a different, and less advantageous, posi¬ 
tion than competitors. They are properly 
subjected to prohibitions and restrictions 
not appicable to others, for that is the very 
purpose of the judgment. 

There is no justification for any provision 
here which goes beyond authorizing the 
Court to consider modifying the judgment 
under appropriate circumstances, as pro¬ 
vided in IX. Such circumstances might in¬ 
clude those outlined in VI and VII. and the 
Court would have authority to avoid undue 
or unwarranted hardship or inequity. But 
any provision should be permissive, not 
mandatory, and should leave modification 
to the Court’s discretion in the light of all 
the facts at the time. It is contrary to the 
public Interest to have automatic excape 
clauses from the relief provided by this anti¬ 
trust judgment. 1 * 

Conclusion 

For these reasons, we submit that the pro¬ 
posed consent judgment in this case cannot 
be found to be in the public interest under 
15 U.S.C. § 16(e) and therefore cannot be en¬ 
tered. The proposed judgment does not pre¬ 
vent Bechtel’s continued participation in, 
and Implementation of, the unlawful boy¬ 
cott conspiracy; and it does not provide ade¬ 
quate relief against the violation charged in 
the complaint. 

Respectfully submitted, 

American Jewish Committee 
American Jewish Congress 
Anti-Defamation League of B’nai 
B’rith 

By: Lionel Kestenbaum, 
Bergson, Borkland, 

Margolis & Adler, 

11 Dupont Circle NW., 
Washington, D.C. 20036. 
Melvin C. Garbow. 

Arnold & Porter, 

1229 19th Street NW., 
Washington, D.C. 20036. 
Meyer Eisenberg. 

Lawler. Kent & Eisenberg, 
1156 15th Street NW., 
Washington, D.C. 20005. 
Kenneth J. Bialkin. 

Allan Trumbull, 

One Chase Manhattan Plaza, 
New York, N.Y. 10005. 

Alfred M. Moses, 

888 16th Street NW., 
Washington, D.C. 20006. 
Lawrence R. Velvel, 

1900 M Street NW., 
Washington, D.C., 20036. 


“Particularly inapposite is VI, which 
might authorize changes in the judgment 
simply if credits were authorized to an Arab 
country. Indeed, the condition of "consis¬ 
tency with the antitrust laws’’ in VI could 
call for relitigating the legality of Bechtel's 
participating in the Arab boycott, which is 
supposed to be prohibited by the consent 
judgment. 


NOTICES 

National Constructors 
Association, 

Washington, D.C., March 30, 1977. 
Joel Davidow, Esq., 

Chief, Foreign Commerce Section, Antitrust 
Division, Department of Justice, Wash¬ 
ington, D.C. 

Dear Mr. Davidow: Enclosed you will find 
the NCA’s comments in regard to the pro¬ 
posed final judgment in U.S. v. Bechtel Cor¬ 
poration, et al, Civil Action No. C76-99. in 
the U.S. District Court for the Northern 
District of California (Ref. FR Doc. 77-1673. 
filed January 18. 1977). I trust that you will 
forward the same to the Court for its con¬ 
sideration. 

Needless to say, I would be most interest¬ 
ed in reading the Justice Department’s com¬ 
ments. I’d also like to thank you for your 
cooperation in this matter. 

Sincerely. 

James D. Lawlor. 

Enclosure. 

Comments by the National Constructors 
Association in Regard to the Proposed Final 
Judgment in the Case of United States v. 
Bechtel Corporation, et al, Civil No. C76-99, 
in the U.S. District Court for the Northern 
District of California. Ref: FR Dock 77- 
1673, filed January 18. 1977. 

The National Constructors Association 
represents 50 of the Nation’s foremost engi¬ 
neering and construction companies, en¬ 
gaged in the design and building of large in¬ 
dustrial facilities in such areas as power 
generation, oil refining, chemical processing 
and steel production. The members’ activi¬ 
ties take them to all comers of the earth, 
and in recent years, reflecting the general 
upturn in economic activity in the Middle 
East, substantial amounts of work have 
been done in countries who support the 
Arab League boycott. Naturally, our mem¬ 
bership is keenly interested in continuing to 
do business in this area, in conformity to ap¬ 
plicable U.S. law. Therefore we welcome 
guidelines, such as those contained in the 
proposed decree, which will make clear the 
boundaries of permissible conduct under the 
antitrust laws. 

These comments are divided into two 
major parts. The first discusses the issue 
whether the antitrust laws have any appli¬ 
cation to political boycotts, and the second 
discusses the advantages which would flow 
from the entry of the proposed decree. 

i. applicability of antitrust law to 
political boycotts 

We agree with the position taken by Bech¬ 
tel Corp., et al., in their answer, that the 
Sherman Act does not apply to political 
boycotts, and that the Arab League Boycott 
of Israel is such a political boycott. That the 
Arab League Boycott is political in nature is 
apparent from a reading of the various laws 
and decrees implementing it. The Arab 
League nations have been In a state of war 
with Israel since that nation’s founding. As 
a means of Implementing that state of hos¬ 
tility in the economic arena, the Arab 
League states determined upon the age-old 
weapon of the boycott. Each of the imple¬ 
menting laws refers to Israel in terms that 
leave no doubt that the sanctions imposed 
are directed against the state or political 
entity of Israel, not against any particular 
racial or religious group. 

At no time in the history of the Act, has 
the Sherman Act been held to apply to for¬ 
eign. politically inspired boycotts. In this 


12961 


reagrd, it is certainly of interest to note, as 
the defendants’ answer does, that statutes 
and regulations dealing with foreign boy¬ 
cotts are couched in hortatory rather than 
mandatory language, thus impliedly ac¬ 
knowledging that such activities do not vio¬ 
late the antitrust laws. It also seems curious 
that many other publically announced po¬ 
litical or religious boycotts, carried out 
within the borders of this country, escaped 
the attention of the Justice Department. As 
examples, one might consider the economic 
boycott urged against South Africa, as well 
as those boycotts urged against nations 
whose citizens engage in such unpopular ac¬ 
tivities as seal hunting and whale hunting. 
Still another example is provided by the 
custom of "shunning" as practiced by cer¬ 
tain Pennsylvania religious sects. 

Despite the obvious concerted refusals to 
deal demanded by such efforts, the Justice 
Department has apparently not felt im¬ 
pelled to investigate whether such activities 
might violate the 'antitrust laws. One is 
forced to wonder why compliance with the 
laws of a sovereign foreign nation, where a 
company happens to be doing business, is so 
different as to require the imposition of the 
antitrust laws upon that company. 

U. THE BENEFICIAL EFFECTS OF THE ENTRY OF 
THIS DECREE 

Putting aside the question of the applica¬ 
bility of the antitrust laws for the moment, 
if it be assumed arguendo that these laws do 
in fact apply to the Arab League Boycott, 
then the proposed decree will have a benefi¬ 
cial effect both domestically and abroad. 

The public Issues which surrounded this 
litigation have been ones of enormous emo¬ 
tional content. It seems highly likely that 
litigation of these Issues would have a very 
divisive effect here in this country* Further, 
such domestic discord could well have re¬ 
sulted in worsening our foreign relations 
with Middle Eastern nations, lessening our 
influence in the area, and inevitably having 
a destabilizing effect on the relations of 
such Middle Eastern nations among them¬ 
selves. The entry of the decree, on the other 
hand, by eliminating the obvious dangers of 
litigation to the public interest, not to men¬ 
tion the enormous cost to both parties, must 
be seen as having a stabilizing effect from 
the foreign relations viewpoint. Further¬ 
more, the entry of this proposed decree will 
have a beneficial effect upon trade by U.S. 
companies in the Middle East, by setting 
forth clear rules under which such business 
may legally be conducted. 

This benefit, it should be obvious, extends 
far beyond the benefits to the defendants 
from the entry of the proposed decree. By 
clarifying what conduct may lawfully be en¬ 
gaged in by U.S. companies, the decree 
should have the effect of encouraging more 
companies to engage in Middle Eastern 
trade. The proposed decree quite properly 
differentiates between conduct by a contrac¬ 
tor within the United States, which might 
be in furtherance of the boycott, and thus 
arguably within the reach of the antitrust 
laws, and conduct outside of the United 
States, by a foreign client not subject to 
United States antitrust laws. It is certainly 
not the function of the Federal courts to at¬ 
tempt to control the foreign activities of the 
subjects of other sovereign nations, even if 
such activities may be reprehensible to cer¬ 
tain segments of our society. This differenti¬ 
ation is perhaps the most important of the 
parameters outlining permissible conduct, 
contained in the decree. Armed with this in- 
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formation, it is submitted, not only U.S. 
contractors and engineers, but other busi¬ 
nessmen as well, may safely compete for 
Middle Eastern business without fear of 
attack on antitrust grounds. 

The National Constructors Association be¬ 
lieves that the proposed decree is sufficient¬ 
ly strict to reach the objectives desired by 
the Justice Department without at the same 
time placing an unacceptable burden upon 
foreign commerce. However, it is our posi¬ 
tion that the decree proposed cannot be 
modified in any substantial manner in the 
direction of increased severity, without run¬ 
ning a large risk of severe damage to Middle 
East trade. In addition, it is submitted that 
more severe restrictions would have little or 
no effect upon how the boycotting countries 
conduct their foreign affairs, and might 
even prove counterproductive, insofar as 
any relaxation of the boycott is concerned. 

Thus, for the reasons set forth above, the 
National Constructors Association urges 
that final judgment be entered in this case, 
in the form set forth in the proposed final 
judgment Incorporated by reference in the 
parties’ stipulation dated January 10, 1977. 

The Commonwealth of 
Massachusetts. Department 
of the Attorney General, 

Boston, Mass., April 1, 1977. 

He United States v. Bechtel Corp. Civil No. 

7699 

Joel Davidow. Chief, 

United States Department of Justice, 

Foreign Commerce Section, 

Antitrust Division, 

Washington, D.C. 

Dear Mr. Davidow: Enclosed please find 
my comments to the proposed Consent 
Decree in the above captioned matter, sub¬ 
mitted pursuant to the Antitrust Proce¬ 
dures and Penalties Act. 

Sincerely. 

Francis X. Bellotti, 

Attorney General 

Enclosure. 

United States District Court. Northern 
District of California 

United States of America, Plaintiff v. 
Bechtel Corporation, et al, Defendants. 

Civil Action No. 7699 (GBH). 

Comments of the Attorney General of the 

Commonwealth op Massachusetts on the 

Proposed Consent Decree 

X. introduction 

These comments are submitted by the At¬ 
torney General of the Commonwealth of 
Massachusetts upon the proposed Consent 
Decree in the above-captioned matter. The 
Attorney General of Massacnusetts has a 
significant Interest in this action as he is 
charged with the enforcement of two stat¬ 
utes which relate directly to the subject 
matter of the case sub Judice; these are 
Mass. G.L. c. 93A. 9 2(a) which gives the At¬ 
torney General broad powers to enforce the 
Commonwealth'8 consumer protection laws, 
and, the recently enacted Mass. Gl. c. 15IE 
which gives the Attorney General the au¬ 
thority to prevent discrimination against 
Massachusetts business and citizens in for¬ 
eign commerce. 

The Justice Department Complaint 
against the Bechtel Corporation alleges 
active participation in the Arab boycott 


against American businesses. Those busi¬ 
nesses are targets of the boycott because of 
their trade relationships with Israel or be¬ 
cause of the religious persuasion or political 
or social affiliations of their owners or di¬ 
rectors. While there is no evidence that 
Bechtel has discriminated directly against 
Massachusetts business or citizens by con¬ 
duct which is the subject of the Complaint 
in this case, some of the actions, had they 
occurred in Massachusetts since Mass. G.L. 
c. 151E went into effect, would have been 
proscribed. In addition, the fact that the 
Justice Department has proposed a con¬ 
struction of the Sherman Act which signifi¬ 
cantly relaxes the requirments of existing 
case law in the area of concerted refusals to 
deal could well have a negative Impact on 
the Attorney General’s enforcement of the 
Massachusetts anti-boycott statute and 
upon the Commonwealth’s antitrust efforts 
as well. See generally Kestenbaum, ’’The 
Antitrust Challenge to the Arab Boycott: 
Per Se Theory. Middle East Policies, and 
United States v. Bechtel Corporation,” 54 
Tex. L. Rev. 1411 (1976). 

n. THE TERMS OF SECTION V(B) OF THE PRO¬ 
POSED CONSENT DECREE WILL PERMIT DIS¬ 
CRIMINATION AGAINST AMERICAN BUSINESS 

Section V(B) of the proposed Consent 
Decree permits Bechtel to implement the 
Arab boycott in material and subcontractor 
selection so long as the parts and services 
are “produced and utilized outside the 
United States.” Proposed Pinal Judgment, 
United States v. Bechtel Corp., 796 Antitrust 
& Trade Reg. Rep. at E-2 (Jan. 11. 1977) 
(hereinafter ‘‘Pinal Judgment”). The Com¬ 
petitive Impact Statement, in discussing 
Section V(B), states that if the: 

defendants, acting outside the United 
States, solicit bids on an Arab League 
Country Project from only non-Blacklist- 
ed foreign companies operating outside 
the United States, and specifically do not 
solicit bids from any United States Sub¬ 
contractors, they will not be discriminat¬ 
ing among United States perons based on 
the Arab boycott. Competitive Impact 
Statement, United States v. Bechtel Corp. 
796 Antitrust A Trade Reg. Rep. at E-6 
(Jan. 11, 1977) (hereinafter ‘‘Impact State¬ 
ment”), 

The ultimate effect of this action will be 
to encourage American contractors dealing 
with the Arabs to solicit onl^ foreign sub¬ 
contractors and, thus make it impossible for 
American firms to compete. *This will affect 
non-boycotted businesses as well as those 
which are on the Arab boycott lists. 

The need for an affirmative provision in 
the Consent Decree which prohibits Bechtel 
from refusing to deal with American compa¬ 
nies as a means of complying with the Arab 
boycott is an absolute necessity. 

The prohibitions in the Consent Decree 
apply only to refusals to deal with American 
blacklisted companies. By omitting foreign 
blacklisted companies from the effects of 
the Decree, the Department of Justice is 
sanctioning Bechtel’s ability to refuse an 
American subcontractor the right to deal 


•A review of the Competitive Impact 
Statement submitted by Justice indicates 
that this problem was considered to be of 
significance. However, Justice proceeded to 
ignore the matter by concluding that their 
investigation has “uncovered no evidence of 
such a conspiracy”. Impact Statement, 
supra. 


with foreign suppliers who might be on the 
blacklist. This act of preventing American 
companies from dealing with any business 
they desire, whether foreign or domestic, 
contravenes the spirit of the antitrust laws, 
and would be a per se violation of Section 1 
of the Sherman Act. Klor’s, Inc. v. Broad¬ 
way-Hale Stores, Inc., 359 U.S. 207 (1959); 
Kiefer-Stewart Co. v. Joseph E. Seagram <fr 
Sons, 340 U.S. 211 (1951); Kestenbaum, 
supra. To remedy this situation, the Con¬ 
sent Decree should be extended to Include 
refusals to deal with foreign blacklisted 
companies. See Fashion Orignators' Guild 
v. FTC, 312 U.S. 457. 465 (1941). 

III. THE CONDUCT PERMITTED BY SECTION V(C) 

OF THE CONSENT DECREE PERMITS BECHTEL TO 

AID AND ABET THE ARAB BOYCOTT 

Section V(C) of the Consent Decree is par¬ 
ticularly important because, according to 
the Justice Department, it “establishes 
what may well be the basic structure of 
future subcontractor selection” with respect 
to construction projects in Arab countries. 
Impact Statement, supra. Section V(C) per¬ 
mits Bechtel to solicit bids from subcontrac¬ 
tors and then send a list of the acceptable 
subcontractors to the Arab company. Bech¬ 
tel cannot Itself cross off blacklisted firms, 
as it has done in the past, but Bechtel will 
knowingly participate in the boycott by 
passing along the names of proposed sub¬ 
contractors with full knowledge that certain 
firms will be disapproved for being on the 
boycott “list”. 

Bechtel may argue that its role Is merely 
that of any contractor which must obtain 
the consent of a client before it can employ 
a subcontractor. If that were all that it were 
doing, there would be no question of com¬ 
plicity with the Arab boycott. However, the 
history of Bechtel’s Involvement in the Arab 
boycott which led the Department of Jus¬ 
tice to bring suit demonstrates that Bechtel 
is merely seeking an acceptable means for 
participating in the boycott rather than 
ending any involvement, overt or covert. 
The effects of the Consent Decree are such 
that American corporations on the boycott 
list will not be permitted to make serious 
bids for subcontract work from Bechtel and 
that Bechtel will knowingly aid and abet 
this process of preventing such companies 
from obtaining work. Such participation as¬ 
sists the operation of the Arab boycott and, 
if applied to Massachusetts corporations, 
would violate Mass. G.L. c. 15IE. In order to 
remedy this deficiency, the final clause of 
Section V(C) and all of subsection V(E) 
should be deleted. 

IV. AMENDING THE CONSENT DECREE IN THE 

MANNER SUGGESTED HERE WILL ESTABLISH A 

CLEAR SOCIAL POLICY THAT UNITED STATES 

BUSINESS WILL NOT PARTICIPATE IN BOYCOTT 

ARRANGEMENTS WHICH DISCRIMINATE 

AGAINST UNITED STATES CITIZENS 

If the Consent Decree with Bechtel Cor¬ 
poration is amended in the manner pro¬ 
posed here, the Department of Justice 
would be advancing a social policy that 
United States companies will not knowingly 
aid or abet any boycott policy as it affects 
United States business or workers. Further, 
the likely effect will not be the loss of Arab 
business for United States nationals. There 
are many examples of exceptions being 
made to the general Arab boycott policy. 
Schwartz, “The Arab Boycott and American 
Responses: Antitrust Law on Executive Dis¬ 
cretion?” 54 Tex. L. Rev., 1411, 1412-13, 
(1976). While the Arab countries might not 
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be willing to deal with certain United States 
firms which would not accept the boycott 
list, it is inconceivable that the Arab coun¬ 
tries would be willing to exclude all United 
States firms which were acting in compli¬ 
ance with United States law. Such a reac¬ 
tion “would not only Impede economic costs 
and technological constraints upon Arab de¬ 
velopment, but would impair the strong In¬ 
terest of Arab countries in maintaining close 
political and commercial relations with the 
United States.’* Steiner, “International Boy¬ 
cotts and Domestic Order: American In¬ 
volvement in the Arab-Israeli Conflict," 54 
Tex. L. Rev. 1355, 1410 (1976). Moreover, “in 
numerous recent situations when American 
firms refused to comply with boycott-relat¬ 
ed requirements on grounds of their illegal¬ 
ity. Arab vendors have waived the require¬ 
ments and completed the transactions." Id. 
at 1408. 

V. CONCLUSION 

The most likely result of enforcing the 
Sherman Act against those who Implement 
the Arab boycott would be to cause the 
Arab League to decide to let the secondary 
and tertiary boycott in the United States 
lapse. This would be so because no United 
States corporation would be available to be 
a participant, directly or indirectly, in the 
boycott. The collapse of the boycott in the 
United States would be a significant positive 
achievement of American public policy ex¬ 
pressed generally in the Sherman Act and 
specifically in the Export Administration 
Act of 1969, 50 U.S.C. § 2402(a), and Section 
999 of the Internal Revenue Code, as 
amended. Therefore, the Attorney General 
of Massachusetts recommends that the Con¬ 
sent Decree with Bechtel Corporation be re¬ 
vised to eliminate those parts which permit 
cooperation with the Arab boycott to con¬ 
tinue. 

Respectfully submitted, 

Francis X. Bellotti, Attorney General of 
Massachusetts; L. Scott Harshbarger, Assis¬ 
tant Attorney General; Jonathan Brant, As¬ 
sistant Attorney General; Steven J. Green- 
fogel. Assistant Attorney General; and 
Richard A. Gross, Assistant Attorney Gen¬ 
eral. Department of the Attorney General, 
One Ashburton Place. Boston, Mass. 02108, 
617-727-2220. 

Of Counsel: John Donohue, Legal Intern. 

United States District Court, Northern 
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United States of America, Plaintiff, v. 
Bechtel Corporation, Bechtel Incorporated, 
Bechtel Power Corporation, Bechtel Interna¬ 
tional , Inc., and Bechtel International Cor¬ 
poration, Defendants. 

Civil No. C 76 99 (GBH) 

MEMORANDUM IN OPPOSITION TO PROPOSED 

CONSENT JUDGMENT IN UNITED STATES V. 
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Rep. Elizabeth Holtzman 
Rep. Joseph P. Addabbo 
Rep. Herman Badillo 
Rep. Jonathan B. Bingham 
Rep. Shirley Chisholm 
Rep. Edward I. Koch 
Rep. Charles B. Rangel 
Rep. Frederick W. Richmond 
Rep. Benjamin S. Rosenthal 
Rep. James H. Scheuer 
Rep. Stephen J. Solarz 
Rep. Theodore S. Weiss 
Rep. Lester L. Wolff 


We oppose the consent decree proposed in 
United States v. Bechtel Corporation, be¬ 
cause it specifically authorizes Bechtel's 
continued participation in the Arab boycott 
and, in fact, provides a legal road map for 
that participation. The decree is, therefore, 
contrary to the public interest.. 

When the Justice Department originally 
commenced this action against Bechtel, it 
sought to prohibit that company from any 
participation in the Arab boycott of black¬ 
listed firms. Now, however, it abandons that 
position. It allows Bechtel to engage in the 
boycott and claims that “no significant ad¬ 
ditional relief could be obtained in a litigat¬ 
ed Judgment." 

Without the production of documents, as 
required by law. the Justice Department’s 
about-face is difficult to comprehend. 

A group boycott, like that enforced by the 
Arab League, is a per se violation of the 
antitrust laws. There are a number of com¬ 
plex legal questions regarding whether for¬ 
eign inspiration of such a boycott limits the 
Sherman Act’s applicability, but the Justice 
Department’s proposed decree resolves vir¬ 
tually all these issues in favor of the defen¬ 
dant. 

If this decree is permitted to stand, the 
consequences will be serious and detrimen¬ 
tal. First, Bechtel, and by Implication other 
American companies, will be able to partici¬ 
pate in the Arab boycott with the imprima¬ 
tur of the U.S. Government. Second, Ameri¬ 
can business and American workers will be 
adversely affected by the decree’s incentives 
to do business outside the United States. Fi¬ 
nally. this decree embodies an unnecessarily 
restrictive reading of the antitrust laws. 


I. THE PROPOSED DECREE ALLOWS BECHTEL TO 
BOYCOTT BLACKLISTED COMPANIES IF DIRECT¬ 
ED BY ARAB COUNTRIES 

Subsection V(C) allows Bechtel to deal 
only with whitelisted subcontractors so long 
as the whitelisted companies have been 
“specifically and unilaterally" selected by 
an Arab country. 1 The provision has the 
effect of permitting Bechtel to boycott 
blacklisted subcontractors (ostensibly pro¬ 
hibited by Section IV(E)), since, as a practi¬ 
cal matter. Arab countries will select only 
whitelisted companies. 

This subsection assumes that there is no 
conspiracy in violation of the Sherman Act 
so long as Bechtel selects a whitelisted U.S. 


’Subsection V(C) states: 

"Purchasing for and providing to any 
Major Construction Project, in its own 
name or in the name of its Client, parts, sys¬ 
tems, material, equipment or services pro¬ 
duced in the United States by a Subcontrac¬ 
tor which has been specifically and unilater¬ 
ally selected by the Client, whether or not 
such selection is made from a list, report or 
recommendation prepared and furnished by 
any defendant and without regard to the 
basis of selection or designation by the 
Client;’’ (emphasis added) 

This section nullifies the broad prohibi¬ 
tions set forth in section IV(E). That subsec¬ 
tion flatly enjoins Bechtel from “serving as 
an agent or representative for any other 
persons or client, for the purpose of making, 
performing, implementing or enforcing in 
the United States of a provision or term or 
any contract agreement, arrangement or 
deal with any United States blacklisted 
person as a subcontractor . . (emphasis 
added). 


subcontractor at the direction of Arab coun¬ 
try. Thus the decree seems to conclude that 
there is no conspiracy because one wrong¬ 
doer. the Arab country, is beyond a United 
States Court’s jurisdiction. This assumption 
is wrong: a conspirator is not immunized, be¬ 
cause the other conspirators have fled the 
jurisdiction, reside abroad beyond the reach 
of process, or like the Arab states, are 
clothed with sovereign immunity. 

Moreover, even if Bechtel’s client were 
subject to U.S. jurisdiction, the decree 
seems to assume that the client’s conduct 
would still be legal because it is "unilateral" 
and “independent". 

This view is legally and factually errone¬ 
ous. With respect to the boycott. Arab coun¬ 
tries do not act independently but in con¬ 
cert. in accordance with a blacklist devel¬ 
oped and adhered to by all members of the 
Arab League. Furthermore, the complex pri¬ 
mary, secondary, and tertiary Arab boy¬ 
cotts, with many contractors, suppliers, and 
subcontractors that rely on communication 
with the Arabs and among themselves to 
find out what is permitted and how to avoid 
placement on the blacklist do not fall within 
the case defining unilateral action under 
the Sherman Act.* 

Subsection V(C) has a further flaw. It 
allows Bechtel to claim a defense that as a 
practical matter cannot be disproved. The 
Justice Department’s decree opens the door 
for Bechtel to claim Arab “unilateral 


*In United States v. Colgate, 250 U.S. 300 
(1919) the Supreme Court ruled that the 
Sherman Act does not restrict the right of a 
business person to freely exercise his own 
independent discretion in selecting those 
with whom he will deal. The Colgate doc¬ 
trine has been sharply restricted by United 
States v. Parke, Davis <fr Co. 362 U.S. 29 
(1960) and its progeny. 

In Parke, the Court ruled that a principal 
exceeded the bounds of unilateral choice 
when it “directly approached" other firms, 
“induced" them not to deal with other 
firms, and “requested assurances," from 
other firms about particular actions. 

As Justice Brennan concluded “. . . Parke, 
Davis sought assurances of compliance and 
got them, as well as the compliance itself. It 
was only by actively bringing about substan¬ 
tial unanimity among the competitors that 
Parke, Davis was able to gain adherence to 
its policy . . . (and) the manufacturer is 
thus the organizer of a combination of con¬ 
spiracy in violation of the Sherman Act." 

Subsequent cases have reemphasized, as 
one commentator has recently noted, that a 
“unilateral," “independent" decision is 
quickly transformed into an Illegal conspir¬ 
acy “where there is a wide group of actors 
(i.e., Arab states. U.S. contractors, U.S. sub¬ 
contractors, and U.S. suppliers) who are 
causing or adhering to a boycott, where ef¬ 
forts are made to obtain agreements to 
adhere, and where those who do not cooper¬ 
ate are cut off from commercial inter¬ 
course." (“Antitrust and the Arab Boycott," 
by Lawrence Velvel, January 20, 1976, Wall 
Street Journal) 

In sum. “truly unilateral" means just 
that, and nothing more. As the Court of Ap¬ 
peals of the Second Circuit has ruled, to 
invoke the Colgate doctrine successfully and 
avoid liability under Parke, “the facts would 
have to be of such Doric simplicity as to be 
somewhat rare In this day of complex busi¬ 
ness enterprises." Warner & Co., Inc. v. 
Black <fc Decker Mfg . Co., 227 F. 2d 787 (2d 
Cir. 1960) 
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action" as a defense to its boycott participa¬ 
tion. The claim can be countered only by 
evidence from Arab countries and foreign 
firms.* 

Adherence to the boycott is a de facto 
policy of the French government and most 
French firms. Bechtel, a highly sophisticat¬ 
ed and experienced international contractor 
should therefore "know or have reason to 
know” of the participation of the French 
prime contractor In the boycott and thus be 
prohibited from providing any procurement 
services. However, Section V(C) allows 
Bechtel to provide procurement services if it 
has reason to believe the whitelisted firm 
was "specifically and unilaterally'’ selected 
by the client. 

If the Arab client issues a disclaimer pro¬ 
claiming its Independent and unilateral 
choice of a firm because of its reliability, 
reputation, and the like, how can the Jus¬ 
tice Department practically show Bechtel 
was a knowing part of a conspiracy? 

Such evidence would be difficult if not im¬ 
possible to obtain since such foreign coun¬ 
tries and firms could not be required to pro¬ 
vide it. 

In sum, the Arab boycott does not Involve 
unilateral action, and it is wrong for the 
Justice Department to permit Bechtel to 
raise such a possibility, especially when 
there are no practical means to disprove the 
argument. 

n. THE PROPOSED DECREE PERMITS BECHTEL TO 

BOYCOTT BLACKLISTED COMPANIES WITH RE¬ 
SPECT TO MATERIALS OR SERVICES "PRODUCED 

AND UTILIZED" OUTSIDE OP THE UNITED 

STATES 

Section V(B) of the consent decree specifi¬ 
cally permits Bechtel to follow the blacklist 
in purchasing parts, systems, materials, 
equipment, or services so long as they are 
"produced and utilized" outside the United 
States.* 

This provision may well be a sham, per¬ 
mitting Bechtel to engage in the boycott 
within the United States. Since there is no 
definition of the phrase "produced and uti¬ 
lized." it is not clear that materials or ser¬ 
vices would have to be entirely produced 
and entirely utilized in a foreign country. It 
may well be, therefore, that the decree's 
provision could be complied with by having 
materials and services substantially com¬ 
pleted in the United States and shipped 
overseas for the final stage of production. 

If the provision is not a sham, then it will 
cause serious injury to America's economy. 
By allowing Bechtel to deal with any com¬ 
pany outside the United States, the decree 
encourages American firms that wish to 
obtain Arab business to set up foreign sub¬ 
sidiaries. It also encourages Bechtel and 


5 Suppose a three cornered arrangement 
among an Arab client, Bechtel, and a 
French prime contractor that acts solely as 
consultant for this client. The French con¬ 
tractor assists the client in choosing a 
whitelisted firm and directs Bechtel to con¬ 
tract with this firm. 

♦Subsection V(B) provides: 

"Purchasing for and providing to any 
Major Construction project, in whole or in 
part, and on such’basis of selection as may 
be desired by a defendant or required by a 
Client, parts, systems, material, equipment 
or services of Sub-contractors produced and 
utilized outside the United States,-” (empha¬ 
sis added). 


other American companies such as Bechtel, 
that are prime contractors with Arab coun¬ 
tries, to do business with foreign firms. 
American firms producing goods In the 
United States and the workers that help to 
produce these goods will be placed at a com¬ 
petitive disadvantage by this decree. 

For the Justice Department to consent to 
a decree which calls for the diversion of 
American business abroad is intolerable. 

in. THE PROPOSED DECREE PERMITS BECHTEL TO 

SIGN CONTRACTS THAT REQUIRE ADHERENCE 

TO BOYCOTT REQUIREMENTS 

Section V(A) of the consent decree specifi¬ 
cally authorizes Bechtel to enter into con¬ 
tracts or agreements "outside the United 
States" which require it or its subcontrac¬ 
tors to abide by the laws of the country 
where the construction project is located. 5 * 
Since the laws of most Arab states require 
adherence to the boycott, subsection V(A) 
specifically permits Bechtel to sign con¬ 
tracts requiring adherence to the boycott- 
provided that the contracts are signed "out¬ 
side the United States." The proposed con¬ 
sent decree purports to legitimate this pro¬ 
vision by declaring that it cannot be imple¬ 
mented in the United States. 

But as shown in the previous two sections 
of these comments, limiting prohibition 
against boycott participation to the borders 
of the United States is an unjustifiably re¬ 
strictive reading of the scope of the Sher¬ 
man Act and a drastic retrenchment from 
the claims of the Justice Department’s 
original complaint. 

Furthermore, the vast loopholes created 
in subsections V(B) permitting Bechtel to 
subcontract with whitelisted firms at Arab 
direction and V(C) permitting Bechtel to 
subcontract with whitelisted subcontractors 
outside the United States allow implementa¬ 
tion of the boycott clause within the United 
States and will seriously undermine the 
United States economy by diverting trade to 
foreign firms and encouraging American 
firms to set up foreign subsidiaries. 

rv. THE JUSTICE DEPARTMENT HAS REFUSED TO 
DISCLOSE DOCUMENTS REQUIRED BY LAW 

The Antitrust Penalties and Procedures 
Act (15 U.S.C.A. 16(d)) requires that materi¬ 
als and documents which the Justice De¬ 
partment considered determinative in for¬ 
mulating the proposed decree be made avail¬ 
able to the public at the district court. 
Nonetheless, the Justice Department has re¬ 
fused to make any such documents avail¬ 
able, claiming that none were determina¬ 
tive.* 


‘Subsection V(A) provides: 

"Entering into outside the United States 
any contract, agreement or purchase order 
pertaining to work on a Major Construction 
Project in which it is provided in form or 
substance that a defendant or Subcontrac¬ 
tor shall abide by the requirements of the 
laws of the country in which such Major 
Construction Project is located, or that such 
agreement, contract or purchase order shall 
be construed according to said laws, pro¬ 
vided however, that the existence of any 
such specific prohibition or obligation of 
thts Final Judgment; • • •" (emphasis 
added). 

•Subsection VI provides: "If any Act of 
Congress Is enacted or the United States be¬ 
comes a party to any International Agree¬ 
ment, either or which creates rights or 


In the past, the Department has inter¬ 
preted the document disclosure requirement 
as inapplicable if "no one particular docu¬ 
ment or group of documents, alone, con¬ 
vinced the Department of Justice to enter 
into the proposed consent decree." 7 This is 
an unjustifiably narrow reading of the Act 
and would rarely, if ever, result in disclosure 
of any documents. 

We cannot believe the Justice Department 
acted wholly on a basis of oral statements 
and that no documentary material of a fac¬ 
tual or legal nature played a significant role 
in its determination. The position the Jus¬ 
tice Department has taken here flies in the 
face of the Act's specific mandate and 
should not be condoned. 


For the foregoing reasons, the consent 
decree should be rejected. 

IFR Doc. 78-8156 Filed 3-27-78; 8:45 am] 


[ 4510 - 28 ] 

DEPARTMENT OF LABOR 

OHic« of tho Secretary 

[TA-W-2628 and 26301 

BOSTONIAN SHOE CO., LEWISTON, MAINE; 

GARDINER, MAINE 

Certification Regarding Eligibility To Apply for 
Worfcor Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2628 and 2630: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assis¬ 
tance as prescribed in section 222 of 
the Act. 

The investigations were initiated on 
November 21. 1977, in response to a 
worker petition received on November 
9. 1977, which was filed on behalf of 
workers and former workers producing 
men’s dress and casual footwear at the 
Lewiston, Maine plant of the Bosto¬ 
nian Shoe Co. and a worker petition 
that was received on November 14, 
1977, which was filed on behalf of 
workers and former workers at the 
Gardiner, Maine plant of the Bosto¬ 
nian Shoe Co. 

The notice of investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 6. 1977 (42 FR 61696). No 
public hearing was requested and none 
was held. 


benefits with respect to business In Arab 
League Countries which Persons not subject 
to the provisions of this or a similar Final 
Judgment are entitled to exercise or enjoy 
consistent with the Antitrust Laws, then, 
upon application to the Court by any defen¬ 
dant, the terms set forth herein shall be de¬ 
leted or modified as in the Court's determi¬ 
nation is necessary to permit said defendant 
to exercise or enjoy such rights or benefits." 

’Justice Department response to com¬ 
ments on proposed consent judgment in 
United States v. Nader Land Sche Combine- 
tie Voor Chemisette Industrie (70 Div. 2079, 
S.D.N.Y. 6/18/76), BNA-ATRR. No. 771, A- 
20 (7/6/76). 
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The information upon which the de¬ 
termination was made was obtained 
principally from officials of the Bosto¬ 
nian Shoe Co., its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. It is 
concluded that all of the requirements 
have been met. 

Imports of men’s dress and casual 
footwear have increased by 24 percent 
in 1976 to 58.7 million pairs, compared 
to 47.5 million pairs in 1975. During 
January-September 1977 imports were 
44.0 million pairs compared to 44.7 
million pairs during the same period in 
1976. 

The ratio of imports to domestic 
production increased from 58.7 per¬ 
cent in 1975 to 70.4 percent in 1976. 
Prom JanuaryrSeptember 1977 the 
ratio was 75.0 percent, compared to 
69.1 percent during the same period in 
1976. 

The Department of Labor obtained 
the results of a survey of some of the 
customers of the Bostonian Shoe Co. 
that was conducted by the U.S. De¬ 
partment of Commerce. The results of 
this survey revealed that some of 
these customers reduced their pur¬ 
chases from Bostonian during 1976 
and 1977 and increased their pur¬ 
chases of Imported men's dress and 
casual footwear. 

The Bostonian Shoe Co. began im¬ 
porting men’s dress and casual foot¬ 
wear in June 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increased imports of articles like 
or directly competitive with men’s 
dress and casual footwear produced by 
the Bostonian Shoe Co., Lewiston and 
Gardiner, Maine, contributed impor¬ 
tantly to the decline in sales and pro¬ 
duction and to the total or partial sep¬ 
aration of workers at those facilities. 
In accordance with the provisions of 
the Act, I make the following certifica¬ 
tions: 

All workers at the Lewiston. Maine plant 
of the Bostonian Shoe Corp. who became 
totally or partially separated from employ¬ 
ment on or after November 3.1976. are eligi¬ 
ble to apply for adjustment assistance under 
Title II. Chapter 2 of the Trade Act of 1974. 

All workers at the Gardiner. Maine plant 
of the Bostonian Shoe Corp. who became 
totally or partially separated from employ¬ 
ment on or after November 9. 1976, are eligi¬ 
ble to apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 1974. 


Signed at Washington, D.C. this 
20th day of March 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration, and Planning. 
[FH Doc. 78-8145 Filed 3-27-78; 8:45 ami 


[ 4510 - 28 ] 

[TA-W-26291 

BOSTONIAN SHOE CO., WHITMAN, MASS. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2629: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation were initiated on 
November 21, 1977, in response to a 
worker petition received on November 
14, 1977, which was filed on behalf of 
workers and former workers producing 
men’s dress and casual footwear at 
company headquarters in Whitman. 
Mass, of the Bostonian Shoe Co. 

The notice of investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 6. 1977 (42 FR 61696). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination were made was obtained 
principally from officials of the Bosto¬ 
nian Shoe Co., its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. It is 
concluded that all of the requirements 
have been met. 

Imports of men's dress and casual 
footwear have increased by 24 percent 
in 1976 to 58.7 million pairs, compared 
to 47.5 million pairs in 1975. During 
January-September 1977 imports were 
44.0 million pairs compared to 44.7 
million pairs during the same period in 
1976. 

The ratio of imports to domestic 
production increased from 58.7 per¬ 
cent in 1975 to 70.4 percent in 1976. 
From January-September 1977 the 
ratio was 75.0 percent, compared to 
69.1 percent during the same period in 
1976. 

The Department of Labor obtained 
the results of a survey of some of the 
customers of the Bostonian Shoe Co. 
that was conducted by the U.S. De- 
partmentof Commerce. The results of 
this survey revealed that some of 
these customers reduced their pur¬ 
chases from Bostonian during 1976 


and 1977 and increased their pur¬ 
chases of imported men’s dress and 
casual footwear. 

The Bostonian Shoe Co. began im¬ 
porting men’s dress and casual foot¬ 
wear in June 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with men's 
dress and casual footwear produced by 
the Bostonian Shoe Co., Whitman, 
Mass., contributed importantly to the 
decline in sales and production and to 
the total or partial separation of work¬ 
ers at that facility. In accordance with 
the provisions of the Act, I make the 
following certification: 

All workers at the Bostonian Shoe Co., 
Whitman, Mass, who became totally or par¬ 
tially separated from employment on or 
after November 9. 1976, are eligible to apply 
for adjustment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. 

Signed at Washington D.C. this 20th 
day of March 1978. 

James F. Taylor, 
Director , Office of 
Management, 

Administration, and Planning . 

[FR Doc. 78-8146 Filed 3-27-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2829] 

CENTENNIAL DEVELOPMENT CO., SALT LAKE 
CITY, UTAH 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2829: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
January 3, 1978 in response to a 
worker petition received on December 
12. 1977, which was filed on behalf of 
workers employed by the Centennial 
Development Co. and performing un¬ 
derground construction development 
work at the Lakeshore Mine of the 
Hecla Mining Co., Casa Grande, Ariz. 

The notice of investigation was pub¬ 
lished in the Federal Register on Jan¬ 
uary 17, 1978 (43 FR 2459). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
from the Centennial Development Co. 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
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Trade Act of 1974 must be met. The 
Department has determinted that ser¬ 
vices are not “articles’* within the 
meaning of section 222 of the Act, and 
that independent firms for which the 
subject firm provides services cannot 
be considered to be the “workers 
firm’*. 

The Centennial Development Co. 
was established in 1947 in Salt Lake 
City, Utah. The firm has administra¬ 
tive offices and a shop in Salt Lake 
City, Utah. Centennial Development 
Co. performs underground construc¬ 
tion development work, primarily 
shaft sinking (drilling) and drifting 
(building underground passageways), 
at mineral ore mines throughout the 
country. In the last three years. Cen¬ 
tennial has held contracts with var¬ 
ious mining companies in ten states. 

The Centennial Development Co., 
Salt City, Utah does not produce an 
article within the meaning of section 
222(3) of the Act and the Department 
of Labor has already determined that 
the performance of services is not cov¬ 
ered by the adjustment assistance pro¬ 
gram. See Notice of Determination in 
Pan American World Airways, Incor¬ 
porated (TA-W-153, 40 FR 54639). 
The only question in this case is 
whether the Hecla Mining Co., or 
other mining companies, i.e., firms 
which produce an article, namely re¬ 
fined copper, and for whom the ser¬ 
vices are provided, can be considered 
the “workers’ firm”. The Department 
has also previously determined that an 
independent firm for which such ser¬ 
vices are provided cannot be consid¬ 
ered the “workers’ firm.” See Notice of 
Determination in Nu-Car Driveaway. 
Incorporated (TA-W-393, 41 FR 

12749). 

The Centennial Development Co. 
conducts business with several firms 
throughtout the United States. A por¬ 
tion of this firm’s business was con¬ 
ducted with the Hecla Mining Co. The 
Centennial Development Co. has no 
capital or financial investment in 
Hecla Mining Co. or in any other cus¬ 
tomer. Similarly, neither the Hecla 
Mining Co. nor any other customer 
has a capital or financial investment 
in the Centennial Development Co. All 
facilities and equipment of the Cen¬ 
tennial Development Co. are owned by 
the firm itself. 

All workers who perform under¬ 
ground construction development 
work for the Centennial Development 
Co. are employed by the Centennial 
Development Co. All personnel action 
and payroll transactions are controlled 
by the Centennial Development Co. 
Workers are not at any time under 
employment or supervision of the 
Hecla Mining Co. or any other custom¬ 
er. 

Conclusion 

After careful review I conclude that 
all workers at the Centennial Develop¬ 


ment Co., Salt Lake City, Utah are 
denied eligibility to apply for adjust¬ 
ment assistance under Title II. Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 
20th day of March 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration, and Planning. 

(FR DOC. 78-8147 Filed 3-27-78; 8:45 am] 


[ 4510 - 28 ] 

CITIZENS BAND (CB) RADIO TRANSCEIVERS 

On February 2, 1978, the Interna¬ 
tional Trade Commission determined 
that increased imports of “Citizens 
Band (CB) Radio Transceivers’’ are a 
substantial cause of serious injury, or 
the threat thereof, to the domestic in¬ 
dustry for purposes of the import 
relief provisions of the Trade Act of 
1974 (43 FR 5592). 

Section 224 of the Trade Act directs 
the Secretary of Labor to initiate an 
industry study whenever the ITC 
begins an investigation under the 
import relief provisions of the Act. 
The purpose of the study is to deter¬ 
mine the number of workers in the do¬ 
mestic industry petitioning for relief 
who have been or are likely to be certi¬ 
fied as eligible for adjustment assis¬ 
tance and the extent to which existing 
programs can facilitate the adjust¬ 
ment of such workers to import com¬ 
petition. The Secretary is required to 
make a report of this study to the 
President and also make the report 
public (with the exception of informa¬ 
tion which the Secretary determines 
to be confidential). 

The Department of Labor has con¬ 
cluded its report on “Citizens (CB) 
Radio Transceivers.’’ the report found 
as follows: 

1. Since April 3, 1975, the effective 
date of the adjustment assistance pro¬ 
gram, the Department of Labor has 
received four petitions for certification 
of eligibility for adjustment assistance 
from workers engaged in the manufac¬ 
ture of citizens band (CB) radio trans¬ 
ceivers. The Department has certified 
three cases covering an estimated 
1,080 workers. The certifications were 
recently issued, one in September 
1977, and two in January 1978. Status 
reports indicate that no payments had 
been made to qualified workers as of 
November 1977. The fourth petition is 
currently under investigation. 

2. Employment of production work¬ 
ers involved in the manufacture of CB 
radio transceivers increased annually 
through 1976, but fell substantially in 
1977. Employee layoffs occurred 
throughout 1977. Continued reduc¬ 
tions in employment are projected for 
the first quarter of 1978, with the rate 
of separations lessening the last three 
quarters, as a consequence of the un¬ 


certain market conditions facing the 
CB radio industry. At least 1,300 work¬ 
ers are expected to be partially or to¬ 
tally laid off during 1978. 

3. The unemployment rates in most 
of the areas having CB radio trans¬ 
ceiver manufacturing facilities are 
below the national unemployment 
rate of 6.4 percent (unadjusted) for 
November 1977. For displaced workers 
in urban areas re-employment pros¬ 
pects appear only fair. However, reem¬ 
ployment prospects for displaced 
workers in rural areas are poor. 

4. There are CETA programs avail¬ 
able to provide training for displaced 
workers if job opportunities should 
materialize in the areas affected, but, 
as noted above reemployment pros¬ 
pects for separated workers appear to 
be only fair. 

Copies of the Department report 
containing nonconfidential informa¬ 
tion developed in the course of the 6- 
month investigation may be purchased 
by contacting the Office of Trade Ad¬ 
justment Assistance, U.S. Department 
of Labor, 200 Constitution Avenue 
NW., D.C. 20210, phone 202-523-7665. 

Signed at Washington, D.C. this 21st 
day of March 1978. 

Howard D. Samuel, 
Deputy Under Secretary, 
International Affairs. 

(FR Doc. 78-8143 Filed 3-27-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2438] 

GAYNOR-STAFFORD INDUSTRIES, INC, NEW 
YORK, N.Y. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2438: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
October 11, 1977 in response to a 
worker petition received on October 6, 
1977, which was filed on behalf of 
workers and former workers convert¬ 
ing printed textiles at the Camay-Lisa 
Division, Woodcrest Division, Stafford 
Printers Division, Stafford Knits Divi¬ 
sion, Stafford Retail Division and 
Bardot Division of Gaynor-Stafford 
Industries, Inc., New York, N.Y. 

The petition covers all personnel in 
the sales divisions of Gaynor-Stafford 
Industries, Inc., New York, N.Y. which 
currently include the Woodcrest Fab¬ 
rics Division, Stafford Fabrics Divi¬ 
sion, and Bardot Fabrics Division (sub¬ 
sequent to a corporate reorganization). 
The petition is also intended to cover 
workers who purchase greige goods at 
the Stafford Textiles and Designers, 
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Inc. Division of Gaynor-Stafford In¬ 
dustries, Inc. Workers at the Stafford 
Printers Division of Gaynor-Stafford 
Industries, Inc. are already covered in 
TA-W-2437. 

The notice of investigation was pub¬ 
lished in the Federal Register on Oc¬ 
tober 25, 1977 (42 FR 56375). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Gaynor- 
Stafford Industries, Inc., its custom¬ 
ers, the National Cotton Council, the 
U.S. Department of Commerce, the 
U.S. International Trade Commission, 
industry analysts and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met. 

That increases of Imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decrease in sales or production. 

The Department’s investigation of 
several commission weavers, printers, 
dyers and converters examined the al¬ 
legations that increased imports of ap¬ 
parel adversely affected production 
and employment in these industries. 

However, imported wearing apparel 
cannot be considered to be like or di¬ 
rectly competitive with finished or un¬ 
finished fabric. Imports of fabric must 
be considered in determining import 
injury to workers producing printed or 
finished fabric. 

During the course of the investiga¬ 
tion. the Department determined that 
the sales divisions and the greige 
goods division, hereafter referred to as 
the converting divisions, are an inte¬ 
grated part of the printed fabric pro¬ 
duction operation at Gaynor-Stafford 
Industries, Inc. Manufacturers who 
were customers of the converting divi¬ 
sions were surveyed. The Depart¬ 


ment’s survey of customers revealed 
that most respondents did not pur¬ 
chase imported finished fabric. Those 
customers which increased purchases 
of imported finished fabric generally 
increased purchases of fabric convert¬ 
ed by the sales divisions and greige 
goods division of Gaynor-Stafford In¬ 
dustries. One customer accounting for 
substantially less than one percent of 
Gaynor-Stafford sales increased im¬ 
ports while decreasing purchases from 
the company. 

The manufacturers cited the in¬ 
creased importation of finished appar¬ 
el as a major factor in the decline in 
their business with Gaynor-Stafford. 
As stated above, imports of finished 
apparel are not like or directly com¬ 
petitive with finished fabric. Since 
1973. the ratio of imports to domestic 
production has not exceeded 2.0 per¬ 
cent. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation I conclude 
that all workers at the Woodcrest Fab¬ 
rics Division, Stafford Fabrics Divi¬ 
sion. Bardot Fabrics Division and Staf¬ 
ford Textiles and Designers, Inc. Divi¬ 
sion of Gaynor-Stafford Industries, 
Inc., all of New York, N.Y. are denied 
eligibility to apply for adjustment as¬ 
sistance under Title II, Chapter 2 of 
the Trade Act of 1974. 

Signed at Washington, D.C. this 
20th day of March 1978. 

James F. Taylor, 
Director, Office of 
Management, 

Administration, and Planning. 

[FR Doc. 78-8184 Filed 3-27-78; 8:45 am] 


[ 4510 - 28 ] 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 
221(a) of the Trade Act of 1974 (“the 
Act") and are identified in the Appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 

Appendix 


Office of Trade Adjustment Assis¬ 
tance, Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to Section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers* 
firm or an appropriate subdivision 
thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II, Chapter 2. of the Act in 
accordance with t he provisions of Sub- 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate. to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance. at the address shown below, 
not later than April 7, 1978. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than April 7, 
1978. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director, Office of Trade Ad¬ 
justment Assistance. Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue NW. t Washington, D.C. 20210. 

Signed at Washington. D.C. this 21st 
day of March 1978. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance . 


Petitioner Union/worker* or Location 

former workers of— 


Date received Date of Petition 

petition 


Articles produced 


American Crystal Sugar Rocky Ford, Colo.. 

Company—Rocky Ford 
Factory < American Feder¬ 
ation of Grain Workers). 

Anchor Motor Freight, Inc. Warren, Ohio._____ 

(workers). 

Anthony Sportswear (work- Boston. Mass.... 

era). 

Avondale Mills, Cowlkee Eufaula. Ala..... 

Plant (company). 

The Beaumont Co. Morgantown. W. Va.. 

(APGWU). 

Clinton Mills of Geneva. Inc. Geneva, Ala..._ _ __ 

(workers). 


Mar. 3. 1978 Feb. 27. 1978 TA-W-3.374 Processes sugar beets and produces granulated and liquid 

sugar. • 


Mar. 8. 1978 
Mar. 6. 1978 
Mar. 7, 1978 
Mar. 2.1978 
Mar. 3. 1978 


._do... 

Feb. 1. 1978 
Mar. 3. 1978 
Feb. 27. 1978 
Feb. 28, 1978 


TA-W-3.375 Transports GM cars to and from dealers. 
TA-W-3.378 Ladles* sportswear. 

TA-W-3,377 100 pet cotton drills and sheeting. 
TA-W-3.378 Blown glass for lamps and the lighting field. 
TA-W-3,379 Cloth from raw cotton. 
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Appendix —Continued 


Petitioner Union/workers or 
former workers of— 


Eagle-Picher Industries, Inc., 
Illinois-Wisconsin Oper¬ 
ations (company). 

Frolic Footwear Inc.—Fisher 
Plant (workers). 

Henry Richards Co.. Inc. 
(International Leather 
Goods. Plastics Sc Novelty 
Workers Union). 

High Style Corp. (workers)... 

Mount Hope Mining Co. 
(USWA). 

Penn Footwear (Retail 
Clerks International 

Union). 

Philadelphia, Bethlehem Sc 
New England Railroad Co. 
(UTU). 

Quality Glass Co. (workers).. 

RCA Corp.. Distributor <k 
Special Products Division 
(company). 

Woodbury Mfg. (workers)..... 


Location 

Date received 

Date of 
petition 

Petition 

Articles produced 

Galena, Ill. 

. Mar. 3. 1978 

Mar. 1. 1978 

TA-W-3.380 

Mines zinc concentrate and sells It to smelters or to trad¬ 
ing companies. 

Fisher. Ark... 

_ Feb. 28. 1978 

Feb. 21. 1978 

TA-W-3,381 

Women's shoes. 

Hamden. Conn.. 

_ Mar. 2.1978 

Feb. 27, 1978 

TA-W-3,382 

Ladies' handbags. 

New York. N Y.. 

.do. 


TA-W-3.383 

Leather coats. 

Wharton. NJ _....._~ 

_ Mar. 9. 1978 

Feb. 28. 1978 

TA-W-3.384 

Mining and concentrating of iron ore. 

Nanticoke, Pa-..... 

. Mar. 6. 1978 

Mar. 1, 1978 

TA-W-3.385 

Women’s casual shoes and children’s shoes. 

Bethlehem. Pa.. 

.~..do. 

Mar. 2. 1978 

TA-W-3,386 

Transporting of materials for Bethlehem Steel Corp. 

Morgantown. W. Va. 

__ Mar. 2. 1978 

Feb. 20. 1978 

TA-W-3,387 

Incondescent lighting. 

Deptford. N.J. 

....... Mar. 6. 1978 

Feb. 28. 1978 

TA-W-3,388 

Electronic receiving tubes. 

Wilkes Barre. Pa_ 

.do. 

Mar. 4. 1978 

TA-W-3,389 

Men’s and ladies' Jackets. 


[PR Doc. 78-8144 Filed 3-27-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2571] 

JONES ft LAUGHUN STEEL CORP., NEW YORK 
ORE DIVISION, STAR LAKE, N Y. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2571: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
November 7, 1977 in response to a 
worker petition received on October 
28, 1977 which was filed by the United 
Steelworkers of America on behalf of 
workers and former workers mining 
and concentrating iron ore at the New 
York Ore Division of Jones <& Laugh- 
lin Steel Corp., Star Lake. N.Y. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on No¬ 
vember 18. 1977 (42 FR 59584). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Jones <fe 
Laughlin Steel Corp., its customers, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, industry analysts and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to aply for adjustment assis¬ 
tance. each of the group eligibility re¬ 
quirement of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met. the following criterion has 
not been met: 

That increases of imports of articles like or 
directly competitive with articles produced 


by the firm or subdivision have contributed 
importantly to the separations, or threat 
thereof, and to the absolute decline in sales 
or production. 

Evidence developed during the 
course of the investigation revealed 
that imports of iron ore, pellets and 
sinter decreased from 48,029 thousand 
long tons in 1974 to 44,390 thousand 
long tons In 1976. Imports continued 
to decrease from 32,950 thousand long 
tons during the period January-Sep¬ 
tember 1976 to 26,470 thousand long 
tons during the same period in 1977. 
The ratios of imports to domestic pro¬ 
duction and consumption decreased 
from 59.3 percent and 38.0 percent, re¬ 
spectively, in 1975 to 55.5 percent and 
36.5 percent, respectively, in 1976. The 
ratios then increased from 54.7 per¬ 
cent and 36.2 percent, respectively. In 
the period January-September 1976 to 
55.3 percent and 36.6 percent, respec¬ 
tively. during the same period In 1977. 

A customer of the New York Ore Di¬ 
vision (Star Lake) ceased operations in 
1977. All reductions in shipments from 
Star Lake in 1977 can be attributed to 
reduced purchases by this customer. 
Purchases of imported ore by the cus¬ 
tomer decreased from 1975 to 1976 and 
from 1976 to 1977. 

The remaining concentrate produced 
at Star Lake is shipped to Jones and 
Laughlin’s Aliquippa Works. Since the 
majority of the concentrate produced 
at Star Lake supplied the Aliquippa 
Works, the mining operation at Star 
Lake is considered part of the inte¬ 
grated production process of Jones 
and Laughlin Steel Corp. Shipments 
to the Aliquippa Works by Star Lake 
increased from 1976 to 1977. In addi¬ 
tion, ore supplied by Star Lake repre¬ 
sented only a small percentage of the 
total ore used by the Aliquippa Works. 


Conclusion 

After careful review of the pact ob¬ 
tained in the investigation, I conclude 
that increases of import of articles like 
or directly competitive with iron ore 
and concentrate produced at the New 
York Ore Division of Jones & Laugh¬ 
lin Steel Corp., Star Lake, N.Y. did not 
contribute importantly to the decline 
in sales or production or to the separa¬ 
tions of workers at that facility. 

Signed at Washington, D.C. this 
20th day of March 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration, and Planning. 

[FR Doc. 78-8149 Filed 3-27-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-2704] 

REPUBLIC STEEL CORP., CLEVELAND, OHIO 
Termination of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an investigation was Initi¬ 
ated on December 5, 1977 in response 
to a worker petition dated November 
1, 1977 which was filed on behalf of 
former workers engaged in the produc¬ 
tion of all carbon steel products at the 
Strip Mill Division and at the Berger 
Division of Republic Steel Corpora¬ 
tion, Cleveland, Ohio. 

Notice of investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 16, 1977 <42 FR 63487). No 
public hearing was requested and none 
was held. 

During the course of the investiga¬ 
tion, it was established that the plant 
was permanently closed as of April 30. 
1976 and is in the process of being 
sold. Section 223(b)(1) of the Trade 
Act of 1974 states that a certification 
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under this section shall not apply to 
any worker whose last total or partial 
separation from the firm or appropri¬ 
ate subdivision of the firm occurred 
more than twelve months before the 
date of the filing under Title II, Chap¬ 
ter 2 of the Trade Act of 1974. 

The date of the petition in this case 
is November 1, 1977, thus workers ter¬ 
minated prior to November 1, 1976 are 
not eligible for program benefits 
under Title II, Chapter 2, Subchapter 
B of the Trade Act of 1974. 

Signed at Washington, D.C. this 
17th day of March 1978. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 

[FR Doc. 78-8150 Filed 3-27-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2437] 

STAFFORD PRINTERS, DIVISION OF GAYNOR- 

STAFFORD INDUSTRIES, INC., STAFFORD 

SPRINGS, CONN. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2437: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
October 11, 1977, in response to a 
worker petition received on October 7, 
1977, which was filed on behalf of 
workers and former workers knitting, 
dyeing, printing and finishing man¬ 
made textiles at the Stafford Printers 
Division of Gaynor-Stafford Indus¬ 
tries. Inc., Stafford Springs, Conn. 

During the course of the investiga¬ 
tion, the Department determined that 
workers engaged in employment relat¬ 
ed to the knitting of textiles were not 
employed in the Stafford Printers Di¬ 
vision but were employed in the G <fc 
R Knitting Division of Gaynor-Staf¬ 
ford Industries, Inc., and are not cov¬ 
ered by this petition. 

The notice of investigation was pub¬ 
lished in the Federal Register on Oc¬ 
tober 25. 1977 (42 FR 56375). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Gaynor- 
Stafford Industries, Inc., The Stafford 
Printers Division, fabric converters 
(the Sales Divisions of Gaynor-Staf¬ 
ford Industries, Inc.) who are custom¬ 
ers of The Stafford Printers Division, 
customers of the fabric converters, the 
National Cotton Council of America, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, industry analysts and Depart¬ 
ment files. 


In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met the fol¬ 
lowing criterion has not been met. 

That increased imports have “contributed 
importantly" to the separations or threat 
thereof, and to the decrease in sales or pro¬ 
duction of the firm or subdivision. 

Inasmuch as all types of finished 
fabric are generally interchangeable 
and substitutable in their end uses, all 
types of finished fabric must be con¬ 
sidered like or directly competitive 
with the fabric printed and finished at 
Stafford Printers. 

Imports of finished fabrics decreased 
in absolute terms, from 1973 to 1975. 
Imports increased 13.7 percent from 
1975 to 1976 and increased 4.4 percent 
in the first half of 1977 compared to 
the first half of 1976. The ratios of im¬ 
ports to domestic production and con¬ 
sumption increased from 1.6 percent, 
respectively, in 1975 to 1.8 percent and 
1.8 percent, respectively, in 1976. Since 
1973, the ratio of imports to domestic 
production has not exceeded 2.0 per¬ 
cent. 

Stafford Printers prints textiles on a 
contract basis for the Gaynor-Stafford 
Sales divisions. The sales divisions ac¬ 
counted for 100 percent of Stafford 
Printer's business from 1975 through 
1977. The sales divisions’ business with 
Stafford Printers was reduced over 
that period of time due to a decline in 
their own sales. 

The Sales divisions did not import 
finished fabric during the period from 
1975 through 1977. Additionally, man¬ 
ufacturers who were customers of the 
sales divisions were surveyed. The De¬ 
partment's survey of customers of 
Gaynor-Stafford Industries revealed 
that most respondents did not pur¬ 
chase imported finished fabric. Those 
customers which increased purchases 
of imported finished fabric also gener¬ 
ally increased purchases of fabric 
printed at the Stafford Printers Divi¬ 
sion of Gaynor-Stafford Industries. 
One customer accounting for substan¬ 
tially less than one percent of Gaynor- 
Stafford sales increased imports while 
decreasing purchases from the compa¬ 
ny. 

The sales divisions and the manufac¬ 
turers cited the increased importation 
of finished apparel as a major factor 
in the decline in their business with 
Stafford Printers. However, imports of 
finished apparel are not like or direct¬ 
ly competitive with finished fabric.- 
Imports of fabric must be considered 
in determining import injury to work¬ 
ers producing printed or finished 
fabric. 


Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 


that imports of articles like or directly 
competitive with fabric printed at the 
Stafford Printers Division of Gaynor- 
Stafford Industries, Inc., Stafford 
Springs, Conn., did not contribute im¬ 
portantly to the decline in production 
or the total or partial separations of 
workers from that firm as required by 
section 222 of the Trade Act of 1974. 

Signed at Washington, D.C.. this 
20th day of March 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration, and Planning. 

(FR Doc. 78-8151 Filed 3-27-78; 8:45 am] 


[ 6820 - 35 ] 

LEGAL SERVICES CORPORATION 
GRANTS AND CONTRACTS 

March 22. 1978. 

The Legal Services Corporation was 
established pursuant to the Legal Ser¬ 
vices Corporation Act of 1974, Pub. L. 
93-355, 88 Stat. 378, 42 U.S.C. 2996- 
299 61, as amended. Pub. L. 95-222 (De¬ 
cember 28, 1977). Section 1007(f) pro¬ 
vides: “At least 30 days prior to the ap¬ 
proval of any grant application or 
prior to entering into a contract or 
prior to the initiation of any other 
project, the Corporation shall an¬ 
nounce publicly . . . such grant, con¬ 
tract or project." 

The Legal Services Corporation 
hereby announces publicly that it is 
considering the grant application sub¬ 
mitted by: Virginia Legal Aid Society 
in Richmond, Va. to serve Amherst 
County. 

Interested persons are hereby invit¬ 
ed to submit written comments or rec¬ 
ommendations concerning the above 
application to the Regional Office of 
the Legal Services Corporation at: 
Legal Services Corporation, Northern 
Virginia Regional Office, 1730 North 
Lynn Street, Suite 600, Arlington. Va. 
22209. 

Thomas Ehrlich, 
President 

[FR Doc. 78-8015 Filed 3-27-78; 8:45 am] 


[ 6820 - 35 ] 

GRANTS AND CONTRACTS 

March 22. 1978. 

The Legal Services Corporation was 
established pursuant to the Legal Ser¬ 
vices Corporation Act of 1974, Pub. L. 
93-355, 88 Stat. 378, 42 U.S.C. 2996- 
2996Z, as amended Pub. L. 95-222 (De¬ 
cember 28, 1977). Section 1007(f) pro¬ 
vides: “At least 30 days prior to the ap¬ 
proval of any grant application or 
prior to entering into a contract or 
prior to the initiation of any other 
project, the Corporation shall an¬ 
nounce publicly . . . such grant, con¬ 
tract or project." 
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The Legal Services Corporation 
hereby announces publicly that it is 
considering the grant applications sub¬ 
mitted by: 

1. Papago Legal Services in Sells. Ariz. to 
serve the Fort McDowell, Ak-Chin, Gila 
River and Salt River reservations. 

2. Northern New Mexico Legal Services in 
Santa Fe. N. Mex. to serve Union and Har¬ 
ding counties. 

3. Legal Aid Society of Western Oklaho¬ 
ma in Oklahoma City. Okla. to serve Till¬ 
man. Beckham. Canadian, Lincoln, Semi¬ 
nole. Hughes, Pontotoc and Kiowa counties. 

4. Oklahoma Green Country Legal Aid 
Society in Tulsa, Okla. to serve Ottawa, 
Mayes and Sequoya counties. 

5. Tarrant County Legal Aid Foundation 
in Fort Worth, Tex. to serve Lamb. John¬ 
son, Parker, Denton, Wise, Wichita, Clay, 
Archer, Baylor, Wilbarger, Midland and 
Ector counties. 

6. East Texas Legal Services in Nagoc- 
doches, Tex. to serve the Texas counties of 
Bowie. Cass, Red River and Morris and the 
counties or Miller. Little River, Hempstead 
and Lafayette in Arkansas. 

7. Bexar County Legal Aid Association in 
San Antonio. Tex. to serve Comal and Gua¬ 
dalupe counties. 

8. Legal Aid Society of Nueces county in 
Corpus Christi. Tex. to serve San Patricio, 
Refugio. Goliad, Bee and Aransas counties. 

9. Gulf Coast Legal Foundation in Hous¬ 
ton, Tex. to serve Ft. Bend and Brazoria 
counties. 

10. Texas Rural Legal Assistance in Wes¬ 
laco. Tex. to serve Atascosa. Live Oak and 
McMullen counties and also to provide ser¬ 
vice to the migrant farmworker population 
in Texas. 

11. Utah Legal Services in Salt Lake City, 
Utah to serve Tooele, Rich, Wasatch, Cache, 
Juab and Summit counties. 

Interested persons are hereby invit¬ 
ed to submit written comments or rec¬ 
ommendations concerning the above 
applications to the Regional Office of 
the Legal Services Corporation at: 
Legal Services Corporation, Denver 
Regional Office. 1726 Champa Street, 
Suite 500, Denver. Colo. 80202. 

Thomas Ehrlich, 

President 

[FR Doc. 78-8016 Filed 3-27-78: 8:45 am] 


[ 7555 - 01 ] 

NATIONAL SCIENCE FOUNDATION 
ADVISORY COUNCIL 
Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act. Pub. L. 92-463, 
the National Science Foundation an¬ 
nounces the following meeting: 

Name: NSF Advisory Council. 

Place: Room 540, National Science Founda¬ 
tion, 1800 G Street NW.. Washington, 
D.C. 20550. 

Date and time: Thursday. April 13 through 
Friday. April 14. 1978, 9:00 am. through 
5:00 p.ra. 

Type of meeting: Open. 

Contact person: Ms. Margaret L. Wind us, 
Executive Secretary, NSF Advisory Coun¬ 


cil. National Science Foundation. Room 
518, 1800 G Street NW., Washington, D.C. 
20550, telephone: 202-632-4368 

Purpose of advisory council: The purpose of 
the NSF Advisory Council is to provide 
advice and counsel to the NSF Director 
and principal members of his staff on 
Foundation-wide issues which require the 
expertise of the many and varied disci¬ 
plines and program interests represented 
in the Foundation. 

Summary minutes: May be obtained from 
the Committee Management Coordinator, 
Division of Financial and Administrative 
Management. National Science Founda¬ 
tion. Room 248, 1800 G Street NW., Wash¬ 
ington. D.C. 20550. 

Agenda: To review progress by the three 
task groups of the NSF Advisory Council 
and to meet with the Director and Deputy 
Director and NSF staff. 

Dated: March 23, 1978. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 
CFR Doc. 78-8106 Filed 3-27-78; 8:45 am] 


[ 7555 - 01 ] 

SUBCOMMITTEE ON ECOLOGICAL SCIENCES 
Masting 

In accordance with the Federal Advi¬ 
sory Committee Act, as amended, Pub. 

L. 92-463, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Subcommittee on Ecological Sciences 
of the Advisory Committee for Environ¬ 
mental Biology. 

Date and time: April 27 and 28, 1978; 8.30 
a.m. to 5:00 p.m. each day. 

Place: Room 338, National Science Founda¬ 
tion. 1800 G Street, NW, Washington. 
D.C. 20550. 

Type of meeting: Closed. 

Contact person: Dr. Wayne T. Swank. Pro¬ 
gram Director, Ecosystem Studies Pro¬ 
gram, Room 336. National Science Foun¬ 
dation. Washington, D.C. 20550, telephone 
202-632-5854. 

Purpose of subcommittee: To provide advice 
and recommendations concerning support 
for research in ecological sciences. 

Agenda: To review and evaluate research 
proposals as part of the selection process 
for awards. 

Reason for closing: The proposals being re¬ 
viewed Include information of a propri¬ 
etary or confidential nature, including 
technical information; financial data, such 
as salaries; and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 U.S.C. 552b(c), 
Government in the Sunshine Act. 

Authority to close meeting: This determina¬ 
tion was made by the Committe Manage¬ 
ment Officer pursuant to provisions of 
section 10(d) of Pub. L. 92-463. The Com¬ 
mittee Management Officer was delegated 
the authority to make such determina¬ 


tions by the Acting Director, NSF, on Feb¬ 
ruary 18, 1977. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 

March 23, 1978. 

LFR Doc. 78-8105 Filed 3-27-78; 8:45 am] 


[ 7555 - 01 ] 

SUBCOMMITTEE ON POPULATION BIOLOGY 
AND PHYSIOLOGICAL ECOLOGY 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, as amended. Pub. 

L. 92-463, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Subcommittee on Population Biology 
and Physiological Ecology of the Advisory 
Committee for Environmental Biology. 

Date and time: April 27 and 28, 1978; 8:30 
a.m. to 5:00 p.m. each day. 

Place: Room 321, National Science Founda¬ 
tion. 1800 G Street NW., Washington, 
D.C. 20550. 

Type of meeting: Closed. 

Contact person: Dr. Donald W. Kaufman. 
Associate Program Director. Population 
Biology and Physiological Ecology Pro¬ 
gram. Room 336, National Science Foun¬ 
dation. Washington, D.C. 20550. telephone 
202-632-7317. 

Purpose of subcommittee: To provide advice 
and recommendations concerning support 
for research in population biology and 
physiological ecology. 

Agenda: To review and evaluate research 
proposals as part of the selection process 
for awards. 

Reason for closing: The proposals being re¬ 
viewed Include information of a propri¬ 
etary or confidential nature, including 
technical information; financial data, such 
as salaries; and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 U.S.C. 552b(c), 
Government In the Sunshine Act. 

Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Officer pursuant to provisions of 
section 10(d) of Pub. L 92-463. The Com¬ 
mittee Management Officer was delegated 
the authority to make such determina¬ 
tions by the Acting Director, NSF, on Feb¬ 
ruary 18, 1977. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 

March 23, 1978. 

[FR Doc. 78-8100 Filed 3-27-78; 8:45 am] 


[ 7590 - 01 ] 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-313] 

ARKANSAS POWER 8 LIGHT CO. 

If luanc, of Amondmont fo facility Operating 
License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has Issued 
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Amendment No. 31 to Facility Operat¬ 
ing License No. DPR-51, issued to Ar¬ 
kansas Power & Light Co. (the licens¬ 
ee). which revised the Technical Speci¬ 
fications for operation of Arkansas 
Nuclear One. Unit No. 1 (ANO-1) (the 
facility) located in Pope County. Ark. 
The amendment is effective as of its 
date of issuance. 

The amendment authorizes oper¬ 
ation and modifies the Technical 
Specifications for Cycle 3. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

Note.— The Commission has determined 
that the issuance of this amendment will 
not result in any significant environm ental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact state¬ 
ment or negative declaration and environ¬ 
mental impact appraisal need not be pre¬ 
pared in connection with issuance of this 
amendment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated December 28, 1977, 
as supplemented January 17, and 30, 
1978, and March 3. 1978, (2) Amend¬ 
ment No. 31 to License No. DPR-51, 
and (3) the Commission’s related 
Safety Evaluation. All of these items 
are available for public inspection at 
the Commission’s public Document 
Room, 1717 H Street NW., Washing¬ 
ton, D.C. and at the Arkansas Poly¬ 
technic College, Russellville, Ark. 
72801. A copy of items (2) and (3) may 
be obtained upon request addressed to 
the U.S. Nuclear Regulatory Commis¬ 
sion, Washington. D.C. 20555, Atten¬ 
tion: Director, Division of Operating 
Reactors. 

Dated at Bethesda, Md., this 17th 
day of March 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Robert W. Reid, 
Chief, Operating Reactors 
Branch No. 4, Division of Op¬ 
erating Reactors. 

CFR Doc. 78-8046 Filed 3-27-78; 8:45 am) 
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(Dockets Nos. 50-317 and 50-318) 

BALTIMORE GAS AND ELECTRIC CO. 

Ittuonco of Amendments to Facility Operating 
Licenses 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 


Amendments Nos. 30 and 15 to Facili¬ 
ty Operating Licenses Nos. DPR-53 
and DPR-69 (respectively), issued to 
Baltimore Gas and Electric Co. (the li¬ 
censee), which revised the Technical 
Specifications for operation of the 
Calvert Cliffs Nuclear Power Plant 
Units Nos. 1 and 2 (the facilities) lo¬ 
cated in Calvert County, Md. The 
amendments are effective as of their 
date of issuance. 

The amendments revised the Tech¬ 
nical Specifications by: (1) modifying 
the review process for revisions to the 
site security plan and the emergeny 
plan for each unit; (2) correcting the 
safety-related hydraulic snubber list 
to as-built condition for Unit No. 1; 
and (3) allowing limited battery main¬ 
tenance during reactor operation for 
each unit. 

The application for the amendments 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendments. 
Prior public notice of these amend¬ 
ments was not required since the 
amendments do not involve a signifi¬ 
cant hazards consideration. 

Note.—T he Commission has determined 
that the issuance of these amendments will 
not result in any significant environmental 
Impact and that pursuant to 10 CFR 
5 51.5(d)(4) an environmental impact state¬ 
ment or negative declaration and environ¬ 
mental impact appraisal need not be pre¬ 
pared in connection with issuance of the 
amendments. 

For further details with respect to 
this action, see (1) the application for 
amendments dated June 17, 1977, as 
supplemented November 9, 1977, (2) 
Amendment No. 30 to License No. 
DPR-53, and Amendment No. 15 to Li¬ 
cense No. DPR-69, and (3) the Com¬ 
mission’s related Safety Evaluation. 
All of these items are available for 
public inspection at the Commission’s 
Public Document Room, 1717 H Street 
NW.. Washington, D.C., and at the 
Calvert County Library, Prince Fred¬ 
erick, Md. A copy of items (2) and (3) 
may be obtained upon request ad¬ 
dressed to the U.S. Nuclear Regula¬ 
tory Commission, Washington, D.C. 
20555, Attention: Director, Division of 
Operating Reactors. 

Dated at Bethesda, Md., this 17th 
day of March 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Robert W. Reid, 
Chief, Operating Reactors 
Branch No. 4, Division of Op¬ 
erating Reactors. 

CFR Doc. 78-8074 Filed 3-27-78; 8:45 am] 
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[Docket No. 50-331] 

IOWA ELECTRIC LIGHT AND POWER CO., ET 
AL 

Issuance of Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No. 41 to Facility Operat¬ 
ing License No. DPR-49 issued to Iowa 
Electric Light and Power Co., Central 
Iowa Power Coooperative, and Corn 
Belt Power Cooperative, which revised 
Technical Specifications for operation 
of the Duane Arnold Energy Center, 
located in Linn County, Iowa. The 
amendment is effective as of its date 
of issuance. 

The amendment will delete the re¬ 
quirement to submit an Annual Oper¬ 
ating Report as requested by the Com¬ 
mission in a letter to Iowa Electric 
Light and Power Co. dated September 
22. 1977. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

Note.— The Commission has determined 
that the issuance of this amendment will 
not result in any significant environmental 
impact and that pursuant to 10 CFR 
§51.5(dX4) and environmental impact state¬ 
ment or negative declaration and environ¬ 
mental impact appraisal need not be pre¬ 
pared in connection with issuance of this 
amendment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated October 26, 1977, 
(2) Amendment No. 41 to License No. 
DPR-49, and (3) the Commission’s re¬ 
lated Safety Evaluation. All of these 
items are available for public inspec¬ 
tion at the Commission’s Public Docu¬ 
ment Room. 1717 H Street NW.. 
Washington, D.C. and at the Cedar 
Rapids Public Library, 426 Third 
Avenue SE., Cedar Rapids, Iowa 52401. 
A copy of items (2) and (3) may be ob¬ 
tained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: Di¬ 
rector, Division of Operating Reactors. 

Dated at Bethesda, Md., this 22nd 
day of March 1978. 
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For the Nuclear Regulatory Com¬ 
mission. 

George Lear, 

Chief, Operating Reactors 
Branch No. 3; Division of Op¬ 
erating Reactors. 

[FR Doc. 78-8048 Filed 3-27-78; 8:45 ami 
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[Docket No. 504231 

NORTHEAST NUCLEAR ENERGY CO., ET AL l 

Notice of Usuonco of Amendment to 
Construction Permit 

Notice is hereby given that the U.S. 
Nuclear Regulatory Commission (the 
Commission) has issued Amendment 
No. 6 to Construction Permit No. 
CPPR-113 issued to the Northeast Nu¬ 
clear Energy Co., et al. The amend¬ 
ment reflects a change in ownership 
and transfer of shares of the Millstone 
Nuclear Power Station, Unit No. 3 (the 
facility), located in New London 
County, Conn. The amendment is ef¬ 
fective as of its date of issuance. 

The amendment provides for the ad¬ 
dition of The Village of Lyndonville 
Electric Department as an applicant 
for all licenses previously requested 
and the transfer of ownership shares 
as noted in the construction permit 
amendment. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the amendment. 

For further details with respect to 
this action, see (1) the application for 


‘The following are the holders of Con¬ 
struction Permit No. CPPR-113: Ashbum- 
ham Municipal Light Plant, Boylston Mu¬ 
nicipal Lighting Plant. Central Maine Power 
Co., Central Vermont Public Service Corpo¬ 
ration, Chicopee Municipal Lighting Plant, 
City of Burlington, Vt., City of Holyoke. 
Mass. Gas and Electric Department, the 
Connecticut Light and Power Co., Fitchburg 
Gas and Electric Light Co., Green Mountain 
Power Corp., The Hartford Electric Light 
Co., Marblehead Municipal Light Depart¬ 
ment. Massachusetts Municipal Wholesale 
Electric Co., Middleton Municipal Light De¬ 
partment. Montaup Electric Co., New Eng¬ 
land Power Co., North Attleborough Elec¬ 
tric Department, Northeast Nuclear Energy 
Co., Paxton Municipal Light Department, 
Peabody Municipal Light Plant. Public Ser¬ 
vice Co. of New Hampshire. Shrewsbury 
Light Plant. Templeton Municipal Lighting 
Plant, Town of South Hadley Electric Light 
Department, The United Illuminating Co., 
Vermont Electric Cooperative, Inc., Ver¬ 
mont Electric Power Co., Inc., The Village 
of Lyndonville Electric Department, Wake¬ 
field Municipal Light Department, West 
Boylston Municipal Lighting Plant. Western 
Massachusetts Electric Co., Westfield Gas 
and Electric Light Department. 


amendment contained in Northeast 
Nuclear Eergy Co.’s letter, dated 
August 25, 1977, (2) Amendment No. 6 
to Construction Permit No. CPPR-113, 
and (3) the Commission’s letter to 
Northeast Nuclear Energy Co. and the 
related Safety Evaluation attached 
thereto. All of these items are avail¬ 
able for public inspection at the Com¬ 
mission’s Public Document Room, 
1717 H Street NW., Washington, D.C., 
and at the Waterford Public Library, 
Rope Ferry Road, Route 156, Water¬ 
ford. Conn. 06385. 

A copy of item (2) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: Di¬ 
rector, Division of Project Manage¬ 
ment. 

Dated at Bethesda, Md. this 21st day 
of March, 1978. 

For the Nuclear Regulatory Com¬ 
mission, 

Olan D. Parr, 

Chief, Light Water Reactors 
Branch No. 3, Division of Pro¬ 
ject Management 

[FR Doc. 78-8049 Filed 3-27-78; 8:45 am] 
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NUCLEAR REACTOR REGULATION INFORMA¬ 
TION MEETING ON ANTICIPATED TRAN¬ 
SIENTS WITHOUT SCRAM 

Maating 

The NRR staff will hold an open 
meeting on April 19, 1978. at 9 a.m. in 
Rooms P-110, 114, and 118, 7920 Nor¬ 
folk Avenue, Bethesda, Md. 20014, to 
discuss issues pertaining to anticipated 
transients during reactor operations 
that might take place without the oc¬ 
currence of reactor scram. 

The agenda for subject meeting 
shall be as follows: Wednesday, April 
19, 1978, 9 a.m. until noon. 

The NRR staff will summarize the 
results of their recent studies concern¬ 
ing the postulated anticipated tran¬ 
sients without scram events in the 
light water reactors. 

Further information regarding 
whether the meeting has been can¬ 
celled or rescheduled can be obtained 
by a prepaid telephone call to the Des¬ 
ignated Federal Employee for this 
meeting, Mr. Ashok C. Thadani, tele¬ 
phone 301-492-8087, between 7:15 a.m. 
and 4 p.m., e.s.t. 

Dated: March 20, 1978. 

Roger J. Mattson, 

Director, Division of Systems 
Safety Office of Nuclear Reac¬ 
tor Regulation. 

[FR Doc. 78-8045 Filed 3-27-78; 8:45 am] 
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rDocket Nos. 50-514, 50-515] 

PORTLAND GENERAL ELECTRIC CO., ET AL 

Order Establishing Schedule for Prehearing 
Conference 

In the matter of Portland General 
Electric Co., et al. (Pebble Springs Nu¬ 
clear Plant, Units 1 and 2), Docket 
Nos. 50-514, 50-515. 

A prehearing conference in this 
matter will be held on Tuesday, April 
11, 1978, at 9:00 a.m., local time. It will 
be held in the following location: 

Courtroom No. 2, The Pioneer Courthouse, 

555 SW. Yamhill, Portland, Oreg. 97204. 

The purpose of this prehearing con¬ 
ference is to furnish the questions of 
the Board concerning those health 
and safety matters on which the NRC 
Staff has taken a final position. In ad¬ 
dition* procedural questions with re¬ 
spect to the resumption of the eviden¬ 
tiary hearing will also be discussed. 

Members of the public are invited to 
attend but limited appearances will 
not be received at the prehearing con¬ 
ference. 

It is so ordered. 

Dated at Bethesda, Md. this 21st day 
of March 1978. 

For the Atomic Safety and Licensing 
Board. 

James R. Yore, 
Chairman. 

[FR Doc. 78-8044 Filed 3-27-78; 8:45 am] 
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REGULATORY GUIDE 
Utuanca and Availability 

The Nuclear Regulatory Commission 
has issued a guide in its Regulatory 
Guide Series. This series has been de¬ 
veloped to describe and make available 
to the public methods acceptable to 
the NRC staff of implementing specif¬ 
ic parts of the Commission’s regula¬ 
tions and, in some cases, to delineate 
techniques used by the staff in evalu¬ 
ating specific problems or postulated 
accidents and to provide guidance to 
applicants concerning certain of the 
information needed by the staff in its 
review of applications for permits and 
licenses. 

Regulatory Guide 1.127, Revision 1, 
“Inspection of Water-Control Struc¬ 
tures Associated with Nuclear Power 
Plants,” describes a basis acceptable to 
the NRC staff for developing an ap¬ 
propriate inservice inspection and sur¬ 
veillance program for dams, slopes, 
canals, and other water-control struc¬ 
tures associated with emergency cool¬ 
ing water systems or flood protection 
of nuclear power plants. This guide 
was revised as the result of public 
comment and additional staff review. 

Comments and suggestions in con¬ 
nection with (1) items for inclusion in 
guides currently being developed or (2) 
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Improvements in all published guides 
are encouraged at any time. Com¬ 
ments should be sent to the Secretary 
of the Commission, U.S. Nuclear Reg¬ 
ulatory Commission, Washington, D.C. 
20555, Attention: Docketing and Ser¬ 
vice Branch. 

Regulatory guides are available for 
inspection at the Commission's Public 
Document Room. 1717 H Street NW., 
Washington, D.C. Requests for single 
copies of issued guides (which may be 
reproduced) or for placement on an 
automatic distribution list for singie 
copies of future guides in specific divi¬ 
sions should be made in writing to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: Di¬ 
rector, Division of Technical Informa¬ 
tion and Document Control. Tele¬ 
phone requests cannot be accommo¬ 
dated. Regulatory guides are not copy¬ 
righted. and Commission approval is 
not required to reproduce them. 
(5U.S.C. 552(a).) 

Dated at Rockville, Md. this 21st day 
of March 1978. 


For the Nuclear Regulatory Com¬ 
mission. 


Ray G. Smith, 
Acting Director, 

Office of Standards Development 


iFR Doc. 78-8050 Filed 3-27-78; 8:45 am) 
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REGULATORY GUIDE 
Itiuonca ond Availability 

The Nuclear Regulatory Commission 
has issued a guide in its Regulatory 
Guide Series. This series has been de¬ 
veloped to describe and make available 
to the public methods acceptable to 
the MRC staff of implementing specif¬ 
ic parts of the Commission’s regula¬ 
tions and, in some cases, to delineate 
techniques used by the staff in evalu¬ 
ating specific problems or postulated 
accidents and to provide guidance to 
applicants concerning certain of the 
information needed by the staff in its 
review of applications for permits and 
licenses. 

Regulatory Guide 7.6, Revision 1, 
“Design Criteria for the Structural 
Analysis of Shipping Cask Contain¬ 
ment Vessels,'* describes design crite¬ 
ria acceptable to the NRC staff for use 
in the structural analysis of shipping 
cask containment vessels used to 
transport Type B quantities (as de¬ 
fined in 10 CFR 71.4(q)) of irradiated 
nuclear fuel. This guide was revised as 
the result of public comment and addi¬ 
tional staff review. 

Comments and suggestions in con¬ 
nection with (1) items for inclusion in 
guides currently being developed or (2) 
improvements in all published guides 
are encouraged at any time. Com¬ 
ments should be sent to the Secretary 
of the Commission, U.S. Nuclear Reg¬ 


ulatory Commission, Washington, D.C. 
20555, Attention: Docketing and Ser¬ 
vice Branch. 

Regulatory guides are available for 
inspection at the Commission's Public 
Document Room. 1717 H Street NW.. 
Washington, D.C. Requests for single 
copies of Lssued guides (which may be 
reproduced) or for placement on an 
automatic distribution list for singie 
copies of future guides in specific divi¬ 
sions should be made in writing to the 
U.S. Nuclear Regulatory Commission, 
Washington, D C. 20555, Attention: Di¬ 
rector, Division of Technical Informa¬ 
tion and Document Control. Tele¬ 
phone requests cannot be accommo¬ 
dated. Regulatory guides are not copy¬ 
righted, and Commission approval is 
not required to reproduce them. 

(5 U.S.C. 552(a).) 

Dated at Rockville. Md. this 20th 
day of March 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Ray G. Smith, 
Acting Director, 

Office of Standards Development 

[FR Doc. 78-8051 Filed 3-27-78; 8:45 am] 
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OHIO BASIN COMMISSION 

AVAILABLE FOR REVIEW: OHIO MAIN STEM 
WATER AND RELATED LAND RESOURCES 
STUDY REPORT AND DRAFT ENVIRONMEN¬ 
TAL IMPACT STATEMENT; ASSOCIATED 
COMPREHENSIVE COORDINATED JOINT 
PLANS (CCTP's) FOR THE (1) UPPER OHIO 
MAIN STEM, (2) MIDDLE OHIO MAIN STEM 
AND (3) LOWER OHIO MAIN STEM POR¬ 
TIONS OF THE OHIO RIVER BASIN 

Pursuant to section 204(3) of the 
Water Resources Planning Act of 1965 
(Pub. L. 89-80), the Ohio River Basin 
Commission has prepared the Ohio 
Main Stem Water and Related Land 
Resources Study Report and Draft En¬ 
vironmental Impact Statement and as¬ 
sociated Comprehensive Coordinated 
Joint Plans (CCJP's) for the Upper 
Ohio Main Stem, Middle Ohio Main 
Stem and Lower Ohio Main Stem 
major portions of the Ohio River 
Basin. The Study Report and Draft 
EIS, and associated CCJP's are being 
reviewed by the Governors and the 
heads of each Federal and Interstate 
Agency from which a member of the 
Commission has been appointed. 

Views, comments and recommenda¬ 
tions on the Study Report and Draft 
EIS, and associated CCJP’s are re¬ 
quested by June 15, 1978. Copies are 
available on request from the Ohio 
River Basin Commission, 36 East 
Fourth Street, Cincinnati, Ohio 45202. 

Fred E. Morr, 
Chairman. 

CFR Doc. 78-8060 Filed 3-27-78; 8:45 am) 
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SECURITIES AND EXCHANGE 
COMMISSION 

[Rel. No. 10169; (812-4212)1 

EXETER FUND, INC AND FIRST INDEX 
INVESTMENT TRUST 

Filing of Application Pursuant to Section 17(b) 
of tha Act for an Order Exempting a Pro¬ 
posed Transaction from Section 17(a) of the 
Act 

March 21. 1978. 

Notice is hereby given that Exeter 
Fund, Inc. (“Exeter”) P.O. Box 1100, 
Valley Forge. Pa. 19482, and First 
Index Investment Trust (“First 
Index”) (“Applicants”), both regis¬ 
tered under the Investment Company 
Act of 1940 (“Act”) as open-end, diver¬ 
sified management investment compa¬ 
nies, filed an application on October 
27, 1977, and amendments thereto on 
December 23. 1977, March 3, 1978 and 
March 21, 1978, purusant to section 
17(b) of the Act, for an order exempt¬ 
ing from the provisions of section 
17(a) of the Act the proposed sale by 
Exeter of substantially all of its assets 
to First Index in exchange for shares 
of First Index. All interested persons 
are referred to the application on file 
with the Commission for a statement 
of the representations contained 
therein, which arc summarized below. 

Applicants state that Exeter was or¬ 
ganized in 1965 as a “tax-free ex¬ 
change fund” for the sole purpose of 
providing investors owning large 
blocks of securities with an opportuni¬ 
ty to diversify their holdings without 
incurring Federal tax liability. Since 
its initial offering, Exeter has not of¬ 
fered its shares to the public, except 
to those of its existing shareholders 
who have elected to receive income 
dividends and capital gains distribu¬ 
tions in additional shares rather than 
cash. Applicants represent that Ex¬ 
eter's investment objective is to seek 
long-term growth of capital and 
income by investing primarily in a di¬ 
versified portfolio of common stocks. 
Exeter's investment adviser is Welling¬ 
ton Management Company, which re¬ 
ceives an annual advisory fee of .325 
percent of Exeter’s average net assets. 

Applicants state that First Index 
was organized in 1975 as a Pennsylva¬ 
nia business trust. It continously 
offers its shares to the public. The in¬ 
vestment policy of First Index is to at¬ 
tempt to duplicate the investment per¬ 
formance of the Standard & Poor’s 
500 Composite Stock Index (“S&P 
Index”). Applicants state that the per¬ 
centage of assets of First Index to be 
invested in each stock is approximate¬ 
ly the same as the percentage it repre¬ 
sents in the S<fcP Index. First Index 
has no investment adviser and pays no 
advisory fee. 
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Applicants further state that Exeter 
and First Index are both members of 
The Vanguard Group of Investment 
Companies (“Vanguard Funds"). The 
nine trustees of First Index also serve 
on the eleven-member Board of Direc¬ 
tors of Exeter and on the boards of 
the other Vanguard Funds, as well as 
on the board of The Vanguard Group, 
Inc., a corporation organized by the 
Vanguard Funds to provide them with 
corporate management and adminis¬ 
trative services at cost. The officers of 
Exeter, First Index, The Vanguard 
Group, Inc. and the other Vanguard 
funds are identical. Accordingly, Ap¬ 
plicants state that they may be 
deemed to be under common control 
and, therefore, that they may be affili¬ 
ated persons of each other. Section 
2(a)(3)(C) of the Act defines affiliated 
person of another person to include 
any person under common control 
with such other person. 

Applicants state that they have en¬ 
tered into Articles of Transfer and 
Agreement and Plan of Reorganiza¬ 
tion, dated October 19, 1977 (“Agree¬ 
ment"), providing for the acquisition 
by First Index of substantially all the 
assets of Exeter in exchange for 
shares of First Index, and the liquida¬ 
tion and subsequent dissolution of 
Exeter. Applicants state that the In¬ 
ternal Revenue Service has ruled that 
such acquisition will constitute a tax- 
free reorganization, and that no gain 
or loss will be recognized by Appli¬ 
cants or their shareholders as a result 
of the transaction. The Agreement is 
subject to approval by the affirmative 
vote of at least a majority of the out¬ 
standing shares of Exeter. Applicants 
represent that a special meeting of 
shareholders of Exeter will be held on 
April 19, 1978, to vote upon the Agree¬ 
ment, and that if it is approved, the 
reorganization is expected to be con¬ 
summated on April 28, 1978. 

The Agreement provides that the 
number of shares of First Index to be 
issued to shareholders of Exeter will 
be determined on the basis of the rela¬ 
tive net asset values per share of the 
funds, computed as of the close of the 
New York Stock Exchange on the day 
of the closing. As of January 31, 1978, 
Exeter had total net assets of approxi¬ 
mately $33,617,000, 925, 299 shares 
outstanding, and a net asset value per 
share of $36.33. As of the same date, 
First Index had total net assets of ap¬ 
proximately $19,813,000, 1,620,557 

shares outstanding, and a net asset 
value per share of $12.23. Thus, if the 
proposed transaction had taken place 
on January 31, 1978, the shareholders 
of Exeter would have received 2.9738 
shares of First Index for each share of 
Exeter. 

Applicants state that immediately 
following the closing, Exeter will dis¬ 
solve and distribute pro rata to its 
shareholders of record the shares of 


First Index received at the closing. Ap¬ 
plicants represent that such liquida¬ 
tion and distribution will be accom¬ 
plished by establishing open accounts 
on the share records of First Index in 
the names of such Exeter sharehold¬ 
ers. reflecting the respective pro rata 
number of shares of First Index due 
such shareholders. New certificates 
will be issued only upon written re¬ 
quest. 

Exeter and First Index will each 
bear its own expenses incurred in con¬ 
nection with the proposed transaction. 
Exeter’s expenses will include the 
costs of its special shareholder meet¬ 
ing, proxy solicitation, liquidation and 
dissolution, and legal and accounting 
fees. Applicants estimate that such ex¬ 
penses will not exceed $20,000. The ex¬ 
penses of First Index will include legal 
and accounting fees estimated not to 
exceed $5,000. 

Applicants further state that they 
will incur additional expense in rea¬ 
ligning Exeter’s portfolio securities 
with those of First Index, which is 
necessary in order for First Index to 
achieve its investment objective. Such 
realignment will be effectuated imme¬ 
diately prior to the closing through 
the sale by Exeter of securities having 
a value of approximately $23,500,000, 
and the subsequent reinvestment of 
the proceeds of such sale in securities 
appropriate for the portfolio of First 
Index. Applicants estimate that 
Exeter will incur brokerage commis¬ 
sions of $80,000 in the course of such 
realignment, of which about $50,000 
will be attributable to the sale of its 
securities and about $30,000 to pour¬ 
chasing the appropriate securities. 
First Index has agreed to pay $10,000 
of these brokerage commissions, which 
is estimated to be its proportional 
share of the brokerage costs which 
would have been incurred to purchase 
appropriate securities if Exeter merely 
transferred cash to First Index. 

Section 17(a) of the Act provides, in 
pertinent part, that it is unlawful for 
any affiliated person of a registered 
investment company, or any affiliated 
person of such a person, knowingly to 
sell to or purchase from such regis¬ 
tered investment company any securi¬ 
ty or other property. Section 17(b) of 
the Act provides, however, that the 
Commission shall grant an exemption 
from such prohibition if the evidence 
establishes that the terms of the pro¬ 
posed transaction, including the con¬ 
sideration to be paid or received, are 
fair and reasonable and do not involve 
overreaching on the part of any 
person concerned, and that the pro¬ 
posed transaction is consistent with 
the policy of each registered invest¬ 
ment company concerned and with the 
general purposes of the Act. 

Applicants state that the proposed 
transaction may be deemed to involve 
the purchase and sale of securities and 


other property between affiliated reg¬ 
istered investment companies and. 
therefore, may be deemed to violate 
section 17(a) of the Act. However, Ap¬ 
plicants state that the terms of the 
Agreement are reasonable and fair and 
do not involve overreaching on the 
part of any person concerned in that 
First Index will be issuing its shares in 
exchange for the assets of Exeter on 
the basis of their respective net asset 
values with only a minor adjustment 
for the brokerage expense to be borne 
by First Index. 

Applicants state that the Board of 
Directors of Exeter, in order to offset 
the declining trend in Exeter’s assets 
and resultant increase in its expense 
ratio, considered a number of possible 
merger candidates, including First 
Index and other Vanguard Funds as 
well as companies managed by other 
organizations. The directors of Exeter 
concluded that a merger into a “man¬ 
aged" fund was not mandatory in 
order to comport with its sharehold¬ 
ers’ objectives since Exeter was orga¬ 
nized as an “exchange" fund, the pur¬ 
pose of which was to afford investors 
owning large blocks of securities an 
opportunity to diversify their holdings 
without incurring capital gains tax li¬ 
ability. 

Applicants further assert that First 
Index will provide Exeter shareholders 
with greater diversification, a substan¬ 
tial increase in dividend income and 
consistency of investment objective 
and policies. Because of expected low 
portfolio turnover, Applicants also 
expect that tax liability for realized 
capital gains will be minimized. More¬ 
over, the reorganization itself will be 
tax-free for Exeter shareholders. 

While Exeter will be required to sell 
a majority of its portfolio securities as 
a condition to the reorganization, 
thereby incurring brokerage costs of 
about $70,000, in addition to other re¬ 
organization expenses of about 
$20,000, Exeter’s board of directors be¬ 
lieves that the continuing benefits 
which will inure to its shareholders 
greatly outweight these expenses. Ap¬ 
plicants expect that Exeter’s annual 
operating expense ratio, which pres¬ 
ently is .75 percent of net assets, will 
be reduced to .30 percent following the 
reorganization, primarily because First 
Index pays no advisory fee. Since 
shareholders of First Index are 
charged a quarterly account mainte¬ 
nance fee of $1.50 ($6.00 per year), 
however, while Exeter shareholders 
are not, Exeter shareholders are ex¬ 
pected to experience a reduction in ex¬ 
pense ratio, on average, of about .44 
percent, and an annual aggregate ex¬ 
pense savings of approximately 
$148,000 as a result of the proposed re¬ 
organization. 

Applicants state that the proposed 
reorganization will also benefit First 
Index, principally by increasing the 
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size of the fund from $20,000,000 to 
approximately $53,000,000. As a result, 
First Index, which presently has an 
annual operating expense ratio of ap¬ 
proximately .46 percent of net assets, 
is expected to reduce such ratio to .30 
percent. 

Notice is further given that any in¬ 
terested person may. not later than 
April 17, 1978, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa¬ 
nied by a statement as to the nature of 
his interest, the reason for such re¬ 
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington. D.C. 20549. A copy of such re¬ 
quest shall be served personally or by 
mail upon Applicants at the address 
stated above. Proof of such service (by 
affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed 
contemporaneously with the request. 
As provided by Rule 0-5 of the Rules 
and Regulations promulgated under 
the Act, an order disposing of the ap¬ 
plication will be issued as of course fol¬ 
lowing said date unless the Commis¬ 
sion thereafter orders a hearing upon 
request or upon the Commission’s own 
motion. Persons who request a hear¬ 
ing, or advice as to whether a hearing 
is ordered, will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

George A. Fitzsimmons, 
Secretary. 

CFR Doc. 78-8032 Filed 3-27-78; 8:45 am) 

f 8010 - 01 ] 

[Admin. Proceeding File No. 3-5397; File No. 

81-3041 

LOUISIANA AND SOUTHERN LIFE INSURANCE 
CO. 

Application and Opportunity for Hearing 

March 20, 1978. 

Notice is hereby given that Louisi¬ 
ana and Southern Life Insurance Co. 
(“Applicant”) has filed an application 
pursuant to section 12(h) of the Secu¬ 
rities Exchange Act of 1934. as amend¬ 
ed, (the “1934 Act”) for an order 
exempting Applicant from the provi¬ 
sions of section 15(d) of that Act. 

The Applicant states, in part: 

1. That it became subject to section 
15(d) of the 1934 Act as a result of a 
registration statement filed by it pur¬ 
suant to the Securities Act of 1933 
with respect to its common stock 
which was declared effective on June 
18, 1974. 

2. That since that time it has filed 
all reports required under section 
15(d) of the 1934 Act. 


3. That on October 3, 1977, pursuant 
to a merger agreement, Charter Insur¬ 
ance Group, Inc., a South Carolina 
corporation which is itself a wholly- 
owned subsidiary of the Charter Com¬ 
pany, acquired all the outstanding 
shares of the Applicant’s common 
stock, except for directors’ qualifying 
shares. 

4. That it has no securities, either 
debt or equity, which are publicly held 
or publicly traded. 

5. That substantial information con¬ 
cerning its affairs will continue to be 
publicly available from the annual and 
quarterly reports filed by it with the 
Commissioner of Insurance of the 
State of Louisiana. 

In the absence of an exemption, Ap¬ 
plicant would be required to file a 
report on Form 10-K for the period 
ended December 31, 1977. Applicant 
believes that its request for an order 
exempting it from the provisions of 
section 15(d) of the Act is appropriate 
in view of the facts that it is now a 
wholly-owned subsidiary, it has no 
publicly held securities, it will contin¬ 
ue to make information available to 
the public by filing reports with the 
Commissioner of Insurance for the 
State of Louisiana, it would be unduly 
burdensome to the management and 
employees, it would be unnecessarily 
time consuming and expensive, and it 
would not appear to serve the public 
interest or provide for the protection 
of investors. 

For a more detailed statement of the 
information presented, all persons are 
referred to the application which may 
be examined at the Commission’s 
Public Reference Section, 1100 L 
Street, NW., Washington, D.C. 

Notice is further given that any in¬ 
terested person, not later than April 
11, 1978, may submit to the Commis¬ 
sion in writing his view or any substan¬ 
tial facts bearing on this application or 
the desirability of a hearing thereon. 
Any such communication or request 
should be addressed to Secretary, Se¬ 
curities and Exchange Commission, 
500 North Capitol Street. Washington, 
D.C. 20549, and should state briefly 
the nature of the interest of the 
person submitting such information or 
requesting the hearing, the reason for 
such request, and the ussues of fact 
and law raised by the application 
which he desires to controvert. Per¬ 
sons who request a hearing or advice 
as to whether a hearing is ordered will 
receive any notices and orders issued 
in this matter, including the date of 
the hearing (if ordered) and any post¬ 
ponements thereof. At any time after 
said date, an order granting the appli¬ 
cation may be issued upon request or 
upon the Commission’s own motion. 


For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

Service List 

T. Malcolm Graham. Esq., Vice President 
and Corporate Counsel. Louisiana and 
Southern Life Insurance Co., P.O. Box 
41310, Jacksonville. Fla. 32231. 

[FR Doc. 78-8033 Filed 3-27-78; 8:45 am) 
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[Rel. No. 10178; 812-4271) 

MERRILL LYNCH, PIERCE, FENNER & SMITH, 
INC, ET AL 

March 24, 1978. 

Notic* of Filing of Application for Ordor Under 
Section 6(c) of the Act Exempting Certain 
Transactions From the Provisions of Section 
14(a) of the Act and Rules 19b-1 and 22c-1 
Thereunder 

In the Matter of Merrill Lynch, 
Pierce, Fenner & Smith Inc.: Bache 
Halsey Stuart Shields Inc.; Dean 
Witter Reynolds Inc., and the Govern¬ 
ment Securities Income Fund, Second 
GNMA Series (a unit investment 
trust) and subsequent Series—Care of 
Merrill Lynch, Pierce, Fenner & 
Smith Inc., 125 High Street, Boston, 
Mass. 02110. 

Notice is hereby given that Merrill 
Lynch, Pierce, Fenner & Smith Inc, 
Bache Halsey Stuart Shields Inc, Dean 
Witter Reynolds Inc. (the ’‘Sponsors”) 
and The Government Securities 
Income Fund, Second GNMA Series (a 
unit investment trust) and subsequent 
Series (the “Fund”) or individually, a 
“Series”) (collectively, the “Appli¬ 
cants”) filed an application on Febru¬ 
ary 24, 1978 and an amendment and 
restatement thereof on March 24, 
1978, pursuant to Section 6(c) of the 
Investment Company Act of 1940, as 
amended (the “Act”), for an order of 
the Commission exempting certain 
transactions of the Applicants from 
the provisions of Section 14(a) of the 
Act and Rules 19b-l and 22c-l there¬ 
under to permit the Fund to (i) make 
a public offering of its securities with¬ 
out any requirement that the Spon¬ 
sors take for their own accounts or sell 
$100,000 worth of such securities, (ii) 
make more than one distribution of 
capital gains in any one taxable year, 
(ill) permit the value of net assets to 
be determined as of a time other than 
the close of trading on the New York 
Stock Exchange during the initial of¬ 
fering period and in secondary market 
trading and (iv) permit, in secondary 
market trading, weekly retrospective 
pricing of Units of various Series of 
the Fund, subject to certain conditions 
specified in the amended application 
and as set forth below. All interested 


FEDERAL REGISTER, VOL 43, NO. 60—TUESDAY, MARCH 2 8, 1978 








12976 


NOTICES 


persons are referred to the amended 
application, which is on file with the 
Commission, for a statement of the 
representations made therein, which 
are summarized below. 

The Government Securities Income 
Fund, Second GNMA Series (a unit in¬ 
vestment trust) and subsequent Series 
is a unit investment trust and is regis¬ 
tered under the Act. It filed a registra¬ 
tion statement on Form N-8B-2 pursu¬ 
ant to Section 8(b) of the Act on Feb¬ 
ruary 24, 1978. Each Series will be cre¬ 
ated under Massachusetts law by a 
Trust Indenture (“Indenture”) be¬ 
tween the Sponsors, the Trustee (the 
Bank of New York), the Co-Trustee 
(Shawmut Bank of Boston. N.A.) and 
the Evaluator (Interactive Data Ser¬ 
vices, Inc.). The portfolio of each 
Series of the Fund will consist of secu¬ 
rities (the “Securities”) backed by the 
full faith and credit of the United 
States. The applicants state that the 
representations in the amended appli¬ 
cation refer to the Second Series of 
the Fund (the “Second Series”) unless 
otherwise indicated. 

Section 14 (a) 

Section 14(a) of the Act, in sub¬ 
stance, provides that no registered in¬ 
vestment company and no principal 
underwriter for such a company shall 
make a public offering of securities of 
which such company is the issuer 
unless (1) the company has a net 
worth of at least $100,000; (2) at the 
time of a previous public offering it 
had a net worth of $100,000; or (3) pro¬ 
vision is made that a net worth of 
$100,000 will be obtained from not 
more than twenty-five responsible per¬ 
sons within ninety days, or the entire 
proceeds received, including sales 
charge, will be refunded. 

The Applicants state that each 
Series, at the date of deposit of the 
underlying Securities and before any 
Unit is offered to the public, is intend¬ 
ed to have a net worth, represented by 
the market value of the Securities on 
that date as determined by the Eva¬ 
luator, in excess of $100,000. The Ap¬ 
plicants contend that each Series w’ill 
have a net worth far in excess of 
$100,000 fully invested in Securities on 
the date of deposit for each Series and 
will therefore fully comply with the 
first requirement of Section 14(a). It is 
contended that any requirement that 
the Sponsors take for their own ac¬ 
counts or sell $100,000 worth of Units 
pursuant to the third requirement of 
Section 14(a) of the Act would be 
double compliance with the Act. 

In connection with their request for 
exemption, the Applicants agree, as a 
condition to such exemption, that 
they will refund, on demand and with¬ 
out deduction, all sales charges to pur¬ 
chasers of Units of any Series from 
the Sponsors or from any underwriter 
or dealer participating in the distribu¬ 


tion. and liquidate the Securities held 
by such Series and distribute the pro¬ 
ceeds thereof, if. within 90 days from 
the time that the registration state¬ 
ment relating to the Units of such 
Series shall have become effective 
under the Securities Act of 1933, the 
net worth of such Series shall be re¬ 
duced to less than $100,000 or if such 
Series shall have been terminated. 
The sponsors further agree to instruct 
the Trustee to terminate such Series 
in the event redemption by the Spon¬ 
sors of Units which have not been sold 
in the initial distribution thereof re¬ 
sults in such Series have a net worth 
of less than 40 percent of the face 
amount of securities in its original 
portfolio, and in the event of any such 
termination the Sponsors will refund, 
on demand and without reduction, all 
sales charges to purchases of Units of 
such Series from the sponsors or from 
any underwriter or dealer participat¬ 
ing in the distribution. The Sponsors 
further agree that any future Sponsor 
will, as a condition to becoming a 
Sponsor, agree to the foregoing under¬ 
taking. 

Rule 19b-l 

Rule 19b-l(a) provides In substance 
that no investment company which is 
a “regulated investment company” as 
defined in Section 851 of the Internal 
Revenue Code shall make more than 
one distribution of capital gains in any 
one taxable year. 

Distributions of principal, including 
any capital gains, and interest on the 
Second Series will be made to Unith¬ 
olders each month. The Applicants 
state that distributions of principal 
constituting capital gains to Unith¬ 
olders may arise in the following in¬ 
stances: (1) An issuer might call or 
redeem Securities held in the portfo¬ 
lio; (2) Securities might be liquidated 
in order to provide funds necessary to 
make redemptions; and (3) Securities 
might be disposed of in order to main¬ 
tain the qualification of such Series as 
a regulated investment company 
under the Federal Internal Revenue 
Code. 

The applicant content that the dan¬ 
gers against which Rule 19b-1 is in¬ 
tended to guard do not exist in the sit¬ 
uation of the Fund since the Fund and 
the Sponsors have no control over 
events which might trigger capital 
gains. Literal compliance with the 
Rule would require each Series to hold 
any moneys constituting capital gains 
from the disposition of Securities until 
the end of its taxable year. It is con¬ 
tended by the Applicants that such 
practice would clearly be to the detri¬ 
ment of Unitholders. Applicants fur¬ 
ther point out that Paragraph (b) of 
Rule 19b-l provides that a unit invest¬ 
ment trust may distribute capital 
gains dividends recieved from a regu¬ 
lated investment company within a 


reasonable time after receipt. The pur¬ 
pose behind such provision is to avoid 
forcing a unit investment trust to ac¬ 
cumulate valid distributions received 
throughout the year until year-end. It 
is contended by the Applicants that 
the situation of the Fund is squarely 
within the intended objectives of such 
provision. 

Rule 22C-1 

Rule 22c-1 provides, in part, that re¬ 
deemable securities of registered in¬ 
vestment companies may be sold, re¬ 
deemed or repurchased at a price 
based on the current net asset value 
(computed on each day during which 
the New York Stock Exchange is open 
for trading not less frequently than 
once daily as of the time of the close 
of trading on such Exchange) which is 
next computed after receipt of a 
tender of such security for redemption 
of an order to purchase or sell such se¬ 
curity. 

The Applicants state that Invest¬ 
ment Company Act Release Nos. 5413 
and 5519 put forward two purposes for 
Rule 22c-l: (1) to eliminate or reduce 
any dilution of the value of outstand¬ 
ing redeemable securities of registered 
investment companies occurring 
through the practice of redeeming or 
repurchasing securities at a price 
above their net asset value or selling 
securities at a price based upon a pre¬ 
viously established net asset value 
which permits a potential investor to 
take advantage of an upswing in the 
market and an accompanying increase 
in the net asset value of Investment 
company shares, and (2) to minimize 
speculative trading practices which so 
compromise registered investment 
companies as to be unfair to the hold¬ 
ers of their outstanding securities. 

The Applicants content that the sale 
and repurchase of Units of the Series 
in the secondary market cannot possi¬ 
bly dilute the value of outstanding se¬ 
curities. The Applicants also content 
that the procedures followed in sec¬ 
ondary market operations of the Fund 
cannot be regarded as encouraging 
speculative trading practices. 

It is contended that backward pric¬ 
ing is also a necessity. As a condition 
to the granting of an exemptive order 
by the Commission, the Appplicants 
agree that a procedure will be institut¬ 
ed to ensure, without additional cost 
to investors, that an investor who 
wishes to dispose of his Units will 
never receive less than the redemption 
value by selling his Units to the Spon¬ 
sors. The Evaluator will determine, 
without a formal evaluation and thus 
without the expense which a formal 
evaluation would impose upon inves¬ 
tors, if the bid side evaluation on any 
day during the week, which would be 
used for redemption purposes, has so 
changed that it might have become 
higher than, or equal to the previous 
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Friday’s offering side evaluation, 
which is used by the Sponsors for 
their bid. The Sponsors accordingly 
agree to obtain from the Evaluator, 
for each Series and on each trading 
day, a letter to the effect that in its in¬ 
dependent judgment the bid side eval¬ 
uation is not higher than or equal to 
the previous Friday’s offering side 
evaluation, and if the Evaluator does 
not feel that it can give such letter the 
Sponsors will order a new evaluation. 

Similarly, in order to minimize the 
risk that a purchasing investor will 
pay more than he would pay if daily 
evaluations were made. Applicants 
agree that the evaluator will, without 
a formal evaluation, also determine if 
the evaluation has decreased by an 
amount greater than of equal to one- 
half point, and, if it determines that 
such a decrease has occurred, it will 
perform a new evaluation which will 
become the basis for the Public Offer¬ 
ing Price until the next succeeding 
evaluation. 

Finally, the Applicants state that 
Rule 22c-1 requires that net asset 
value be determined as of the time of 
the close of trading on the New York 
Stock Exchange. The Applicants note 
that only rarely will Securities in the 
various Series be listed on the New 
York Stock Exchange and, if so listed, 
the principal market therefor will be 
over-the-counter. It is contended that 
the time of the close of trading on the 
New York Stock Exchange therefore 
bears little relationship to the evalua¬ 
tion procedures used in determining 
net asset value for the Fund. The Ap¬ 
plicants state that the Evaluator has 
informed them that 3:30 p.m. is the 
most reliable time fo evaluations, re¬ 
gardless of the time of the close of 
trading on the New York Stock Ex¬ 
change. which may change from time 
to time. 

Section 6(c) of the Act provides, in 
part, that the Commission may condi¬ 
tionally or unconditionally exempt 
any person, security of transaction, or 
any class or classes of persons, securi¬ 
ties or transactions from any provision 
of the Act or of any rule or regulation 
under the Act if and to the extent 
that such exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of in¬ 
vestors and the purposes fairly intend¬ 
ed by the policy and provisions of the 
Act. 

Notice is further given that any in¬ 
terested person may, not later than 
April 12, 1978, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa¬ 
nied by a statement as to the nature of 
his interest, the reason for such re¬ 
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 


should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest shall be served personally or by 
mail upon Applicant(s) at the 
address(es) stated above. Proof of such 
service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be 
filed contemporaneously with the re¬ 
quest. As provided by Rule 0-5 of the 
Rules and Regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion’s own motion. Persons who re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 78-8262 Filed 3-27-78; 8:45 ami 
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[Release No. 34-14584; File No. SR-MSRB- 
78-61 

MUNICIPAL SECURITIES RULEMAKING BOARD 
Proposed Rule Changes 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), notice is hereby given 
that on March 9, 1978, the above-men¬ 
tioned self-regulatory organization 
filed with Securities and Exchange 
Commission the proposed rule changes 
as follow: 

Statement of the Terms of Substance 
of the Proposed Rule Changes 

The Municipal Securities Rulemak¬ 
ing Board (the “Board”) is filing pro¬ 
posed amendments (hereafter referred 
to as the “proposed rule changes”) to 
Board rule G-12(h) which sets forth 
procedures for closing out transactions 
that have not been completed. The 
proposed rule changes (1) extend the 
time period during which a purchaser 
may issue close-out notices, (2) estab¬ 
lish a maximum period of time during 
which a close-out may be executed 
pursuant to each close-out notice, and 
(3) specify that completion of a trans¬ 
action in accordance with its terms 
cancels all outstanding close-out no¬ 
tices with respect to the transaction. 
The text of the proposed rule changes 
appears below. 

Statement of Basis and Purpose 

The basis and purpose of the forego¬ 
ing proposed rule changes is as fol¬ 
lows: 


PURPOSE OF PROPOSED RULE CHANGES 

The purpose of the proposed amend¬ 
ment to rule G-12(h)(i)(E) is to extend 
the time period for the completion of 
all close-out procedures from 30 busi¬ 
ness days following settlement date to 
90 business days following such date. 
The provisions for the extension of 
this period as a result of retransmit¬ 
tals remain unchanged. The Board is 
of the opinion that this extended time 
period is necessary in order to provide 
a purchaser greater flexibility in exer¬ 
cising its rights under the close-out 
procedures set forth in rule G-12. 
Thus, a purchaser would no longer be 
required to decide by the fourteenth 
business day following settlement date 
whether to issue a close-out notice, but 
would have the opportunity to issue 
several such notices under the rule. 

The proposed amendment to subpar¬ 
agraph G-12(h)(i)(A) would permit a 
purchaser to specify in a close-out 
notice up to five business days during 
which close-out may be executed pur¬ 
suant to such notice. Subparagraph 
G-12(h)(i)(A) presently permits close¬ 
out notices to specify that execution 
will occur “on or after” a specified 
date. In view of the extension of the 
period within which close-out notices 
may be issued under rule G-12, the 
Board believes that the period for ex¬ 
ecution of close-out pursuant to each 
close-out notice should be limited so as 
to provide adequate notice to the 
seller of the purchaser’s intentions. 

In the proposed amendment to sub- 
paragraph G-12(hXi)(C), the provision 
for extension of time of execution of a 
close-out based on an “adequate expla¬ 
nation” by the seller will be available 
only with respect to the initial close¬ 
out notice for a transaction. 

Proposed new subparagraph G- 
12(h)(i)(F) makes clear that comple¬ 
tion of a transaction at any point in 
time has the effect of cancelling all 
outstanding close-out notices with re¬ 
spect to the transaction. Under the 
proposed rule change, a seller would 
be required to provide notice of an in¬ 
tended delivery so as to preclude si¬ 
multaneous execution of a close-out 
and delivery by the seller. 

A technical change is also proposed 
with respect to subparagraph G- 
12(h)(i)(B) to reflect the proposed 
amendment to subparagraph G- 
12(h)(1)(A). 

BASIS UNDER THE ACT FOR PROPOSED RULE 
CHANGES 

The Board has adopted the proposed 
rule changes pursuant to section 
15B(b)(2)(C) of the Securities Ex¬ 
change Act of 1934, as amended (the 
“Act”), which authorizes and directs 
the Board to adopt rules which are 

designed . . . foster cooperation and coordi¬ 
nation with persons engaged in . . . clearing, 
settling, processing information with re- 
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spect to, and facilitating transactions in mu¬ 
nicipal securities, to remove impediments to 
and perfect the mechanism of a free and 
open market in municipal securities, and, in 
general, to protect investors and the public 
interest.. . . 

COMMENTS RECEIVED FROM MEMBERS, 

PARTICIPANTS OR OTHERS ON PROPOSED 

RULE CHANGES 

Written comments were not solicited 
or received on the proposed rule 
changes. However, the Board has re¬ 
ceived a number of oral comments 
from industry members to the effect 
that the 30-business-day period for the 
completion of close-out procedures is 
unduly restrictive, and that purchas¬ 
ers should be provided greater flexibil¬ 
ity in the use of these procedures. 

BURDEN ON COMPETITION 

The Board does not believe that the 
proposed rule changes will impose any 
burden on competition. 

On or before May 2, 1978, or within 
such longer period (i) as the Commis¬ 
sion may designate up to 90 days of 
such date if it finds such longer period 
to be appropriate and publishes its 
reasons for so finding or (11) as to 
which the above-mentioned self-regu¬ 
latory organization consents, the Com¬ 
mission will: 

(A) By order approve such proposed rule 
changes, or 

(B) Institute proceedings to determine 
whether the proposed rule changes should 
be disapproved. 

Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make WTitten submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission. Se¬ 
curities and Exchange Commission. 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW., Washington. D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned seif- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted by April 18, 1978. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary . 

March 21, 1978. 

TEXT OF PROPOSED RULE CHANGES 1 

Rule G-12. Uniform Practice 


'Italics indicate new language; [brackets! 
indicate deletions. 


(h) Close-Out. Transactions which 
have been confirmed or otherwise 
agreed upon by both parties but which 
have not been completed may be 
closed out in accordance with this sec¬ 
tion, or as otherwise agreed by the 
parties. 

(i) Close-Out by Purchaser. With re¬ 
spect to a transaction which has not 
been completed by the seller according 
to its terms and the requirements of 
this rule, the purchaser may close out 
the transaction in accordance with the 
following procedures: 

(A) Notice of Close-Out. If the pur¬ 
chaser elects to close out a transaction 
in accordance with this paragraph (i), 
the purchaser shall, not earlier than 
the fifth business day following the 
settlement date, notify the seller by 
telephone of the purchaser’s intention 
to close out the transaction and imme¬ 
diately thereafter send, return receipt 
requested, a written notice of close-out 
to the seller. Such notice shall be ac¬ 
companied by a copy of the seller’s 
confirmation of the transaction to be 
closed out or other written evidence of 
the contract between the parties. The 
notice shall state that unless the 
transaction is completed by a specified 
date and time, which shall not be ear¬ 
lier than the close of the fifth business 
day following the date the telephonic 
notice is given, or as provided in sub- 
paragraph (C) below, the transaction 
may be closed out in accordance with 
this section at any time during the 
period of time, which shall not be more 
than five business days, specified in 
the notice, 

(B) Response. The seller shall re¬ 
spond to the notice of close-out in 
writing, or by telephone call promptly 
confirmed in writing, return receipt re¬ 
quested. within one business day fol¬ 
lowing the date the telephonic notice 
required by subparagraph (A) is given, 
stating the seller’s reasons for failing 
to complete the transaction. Any party 
receiving a notice of close-out may res- 
transmit the notice to another party 
from whom the securities are due, pro¬ 
vided that any retransmitted notice 
must be received by such other party 
not later than one business day pre¬ 
ceding the earliest date for close-out 
as specified on the original notice or as 
extended due to retransmittals. Each 
retransmittal subsequent to the initial 
retransmittal shall extend the date for 
close-out by one business day and the 
party retransmitting the notice shall 
attach to the notice a memorandum 
specifying the extended date for 
close-out resulting from such retrans- 
raittal and shall immediately notify 
the purchaser originating the close¬ 
out notice of the extended date. Any 
party receiving a retransmitted notice 
of close-out shall respond to the party 
retransmitting the notice within the 
time periods and according to the pro¬ 
cedures provided herein for the seller’s 
response. 


(C) Time Periods. If by the close of 
the fifth business day following the 
date the close-out notice was given, 
the purchaser has received no re¬ 
sponse or notice of retransmittal or 
has received a response which fails to 
provide an adequate explanation, as 
described below, for the seller’s failure 
to complete the transaction, the pur¬ 
chaser may close out the transaction 
in accordance with the terms of the 
close-out notice. With respect to the 
first close-out notice issued for a trans¬ 
action, [Ilff the purchaser has re¬ 
ceived an adequate explanation of the 
seller’s failure to complete the trans¬ 
action. the purchaser may not close 
out the transaction before the close of 
the fifteenth business day following 
the date the close-out notice was 
given. For purposes of this subpara¬ 
graph, a seller shall be deemed to have 
provided an adequate explanation for 
its failure to complete the transaction 
only if it has an offsetting fail to re¬ 
ceive outstanding of the same security 
and so states or if the certificates, cou¬ 
pons or documentation required by 
this rule are in transit to the purchas¬ 
er or the seller, have been sent for 
transfer, deregistration or validation, 
or have been lost or mutilated and re¬ 
placements have been requested, and 
the seller so states. If the purchaser 
has received a notice of retransmittal 
extending the date for close-out, the 
transaction may not be closed out 
before the close of business on the 
latest extended date. 

(D) Purchaser’s Options. To close 
out a transaction as provided herein 
the purchaser may. at its option: 

(1) purchase ("buy-in”) at the cur¬ 
rent market all or any part of the se¬ 
curities necessary to complete the 
transaction, for the account and liabil¬ 
ity of the seller; 

(2) cancel the transaction as to all or 
any part of the securities necessary to 
complete the transaction; 

(3) accept from the seller In satisfac¬ 
tion of the seller’s obligation under 
the original contract (which shall be 
concurrently cancelled) the delivery of 
municipal securities which are compa¬ 
rable to those originally bought in 
quantity, quality, yield or price, and 
maturity, with any additional ex¬ 
penses or any additional cost of ac¬ 
quiring such substituted securities 
being borne by the seller; or 

(4) require the seller to repurchase 
the securities on terms which provide 
that the seller pay an amount which 
includes accrued interest and bear the 
burden of any change in market price 
or yield. 

A close-out will operate to close out 
all transactions covered under retrans¬ 
mitted notices. A buy-in may be ex¬ 
ecuted from a long position in custom¬ 
ers' accounts maintained with the 
party executing the buy-in or. with 
the agreement of the seller, from the 
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purchaser’s contra party. In all cases, 
the purchaser must be prepared to 
defend the price at which the close¬ 
out Is executed relative to market con¬ 
ditions at the time of the execution. 

(E) Close-Out Not Completed. A 
close-out procedure instituted pursu¬ 
ant to this rule (including any action 
by the purchaser pursuant to subpara¬ 
graph (D) of this paragraph) must be 
completed not later than the ninetieth 
[thirtieth] business day following the 
settlement date. If a close-out pursu¬ 
ant to a notice of close-out is not com¬ 
pleted in accordance with the terms of 
the notice and the provisions of this 
rule, the notice shall expire. Addition¬ 
al close-out notices may be issued, pro¬ 
vided that a close-out procedure initi¬ 
ated pursuant to this rule with respect 
to a transaction must be completed 
not later than the ninetieth [thirti¬ 
eth] business day following the settle¬ 
ment date, regardless of the number 
of close-out notices issued. Anything 
herein to the contrary notwithstand¬ 
ing, each time period specified in this 
subparagraph (E) shall be extended by 
one business day for each retransmit¬ 
tal of the notice of close-out subse¬ 
quent to the initial retransmittal. 

(F) Effect of Completion of Transac¬ 
tion . If at any time prior to the execu¬ 
tion of a close-out pursuant to this 
paragraph (f), the seller can complete 
the transaction according to its origi¬ 
nal terms , the seller shall give immedi¬ 
ate notice to the purchaser that the se¬ 
curities will be delivered within one 
business day of such notice . Delivery 
of the securities by the seller in accor¬ 
dance with such notice shall operate 
automatically to cancel all close-out 
notices outstanding with respect to the 
transaction 

(G) [(F)] “Cash” Transactions. The 
purchaser may close out transactions 
made for “cash” or made for or 
amended to include guaranteed deliv¬ 
ery at the close of business on the day 
delivery is due. 

[FR Doc. 78-8035 Filed 3-27-78; 8:45 am] 


[ 8010 - 01 ] 

[Rel. No. 14588; (SR-NYSE-77-18)] 

NEW YORK STOCK EXCHANGE, INC 
Order Approving Proposed Rule Change 

On June 8, 1977, the New York 
Stock Exchange. Inc. (the “NYSE”) 11 
Wall Street, New York, N.Y. 10005, 
filed with the Commission, pursuant 
to section 19(b) of the Securities Ex¬ 
change Act of 1934 (the “Act”) (15 
U.S.C. 78s(b)), and Rule 19b-4 there¬ 
under (17 CFR 240.19b-4), copies of a 
proposed rule change to rescind (1) 
certain requirements for members who 
engage in international arbitrage and 
(2) a specific prohibition against mem¬ 
bers* association with “bucket shops” 
and with persons engaged in other 
similar types of business misconduct. 


Notice of the proposed rule change 
together with the terms of substance 
of the proposed rule change was given 
by publication of a Commission re¬ 
lease (Securities Exchange Act Re¬ 
lease No. 13666 (June 23, 1977)) and by 
publication in the Federal Register 
(42 FR 22296 (June 30, 1977)). Inter¬ 
ested persons were invited to submit 
written data, views, and arguments 
concerning the proposed rule change 
by July 21, 1977. The Commission has 
not received any comment on the pro¬ 
posed rule change. 

On November 7, 1977, the NYSE 
filed an amendment to this filing 
which withdrew the proposed rescis¬ 
sion of a specific prohibition against 
members’ association with “bucket 
shops” and with persons engaged in 
other similar types of business miscon¬ 
duct. The staff of the Commission had 
earlier requested the NYSE to consid¬ 
er retention of the “bucket shops” 
prohibition. 1 

The Commission finds that the pro¬ 
posed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder ap¬ 
plicable to national securities ex¬ 
changes, and in particular, the re¬ 
quirements of Section 6 and the rules 
and regulations thereunder. The Com¬ 
mission notes the NYSE statements in 
this filing that the requirements con¬ 
cerning international arbitrage are ob¬ 
solete in view of the elimination of 
fixed commission rates, removal of 
barriers to foreign access, and modifi¬ 
cation of NYSE off-board trading 
rules. In light of those developments, 
the requirements concerning interna¬ 
tional arbitrage may impose unneces¬ 
sary or inappropriate burdens on com¬ 
petition. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and it hereby is. approved. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 78-8031 Filed 3-27-78; 8:45 am] 


[ 8010 - 01 ] 

[Release No. 34-14587; File No. SR-TAD- 
78-1] 

TAD DEPOSITORY CORP. 

Proposed Rule Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. 94-29, 16 (June 4, 1975), notice is 


‘Letter from Douglas S. Scarff, Securities 
and Exchange Commission, to James E. 
Buck, New York Stock Exchange, Inc. (Sep¬ 
tember 14. 1977). 


hereby given that on February 17, 
1978, the above-mentioned self-regula¬ 
tory organization filed with the Secu¬ 
rities and Exchange Commission a 
proposed rule change as follows: 

Text of Proposed Rule Change 

The text of the proposed rule 
change submitted is as follows: 

TAD Depository Corporation (the ' Corpo¬ 
ration”), by this proposed rule change, pro¬ 
poses to suspend its operations effective 
April 1, 1978. No new or additional business 
in the form of deposits or participants shall 
be accepted after February 24, 1978. The 
Corporation shall take the necessary steps 
to insure the orderly withdrawal or transfer 
of deposits currently in its possession to 
other clearing agencies or to participants or 
third parties in accordance with the direc¬ 
tions of its participants. 

Statement of Basis and Purpose 

The basis and purpose of the forego¬ 
ing proposed rule change is as follows: 

The purpose of the proposed rule 
change is to enable the Corporation to 
suspend its operations as of April 1, 
1978. The date of February 24, 1978 
has been imposed as the date after 
which no additional business or par¬ 
ticipants shall be accepted to enable 
the Corporation to effectively wind 
down its operations and to provide 
time for the orderly withdrawal or 
transfer of deposits currently in the 
possession of the Corporation. 

The proposed rule change will 
enable the Corporation to suspend its 
operations as of April 1, 1978. The 
Board of Directors has determined 
that the inability to expand the Cor¬ 
poration’s services, caused by the lack 
of interfaces with the National Securi¬ 
ties Clearing Corporation (NSCC) and 
the Depository Trust Company (DTC), 
leaves it in a situation in which it 
would be a disservice to its partici¬ 
pants to continue operations without 
the ability to implement an efficient 
book entry movement system. The 
Corporation feels that there presently 
exist severe impediments to the per¬ 
fection of a national system for the 
prompt and accurate clearance and 
settlement of securities transactions 
which prevent the Corporation from 
successfully competing with other se¬ 
curities depositories and clearing agen¬ 
cies, and which have adversely affect¬ 
ed its capacity to facilitate the prompt 
and accurate clearance and settlement 
of securities transactions. 

The Corporation is filing this rule 
change because its repeated efforts to 
establish interfaces with Depository 
Trust Company and the National Se¬ 
curities Clearing Corporation, pursu¬ 
ant to the Commission’s Order in Re¬ 
lease 34-13163, have been and are 
being frustrated thereby preventing 
the Corporation from expanding into 
a full service securities depository that 
could compete with other securities 
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depositories which are registered 
clearing agencies. The effect of this 
rule change is to reduce the potential 
for competition among clearing agen¬ 
cies offering securities depository ser¬ 
vices. 

The foregoing rule change has 
become effective, pursuant to section 
19(b)(3) of the Securities Exchange 
Act of 1934. At any time within sixty 
days of the filing of such proposed 
rule change, the Commission may 
summarily abrogate such rule change 
if it appears to the Commission that 
such action is necessary or appropriate 
in the public interest, for the protec¬ 
tion of investors, or otherwise in fur¬ 
therance of the purposes of the Secu¬ 
rities Exchange Act of 1934. 

Interested persons are Invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file six copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. 

All submissions should refer to the 
file number referenced in the caption 
above and should be submitted within 
21 days after the date of this publica¬ 
tion. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

March 21, 1978. 

(FR Doc. 78-8037 Filed 3-27-78; 8:45 am) 


[ 8010 - 01 ] 

[Release No. 34-14586; File No. SR-DTC- 
78-3) 

DEPOSITORY TRUST CO. 

Proposed Rule Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s (b)(1) as amended by Pub. 
L. No. 94-29, 16 (June 4. 1975), notice 
is hereby given that on February 27, 
1978, the above-mentioned self-regula¬ 
tory organization filed with the Secu¬ 
rities and Exchange Commission a 
proposed change as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Change 

The prposed rule involves implemen¬ 
tation of a compression feature in the 
Institutonal Delivery (ID) System by 


which a single order from an institu¬ 
tion to its broker-dealer which is ex¬ 
ecuted in two or more trades can be 
settled with one delivery at The De¬ 
pository Trust Company (DTC). 
Whether or not the compression fea¬ 
ture is used, the institution either can 
acknowledge each separate trade or 
make a single acknowledgement of the 
total quantity for all trades in the 
order. 

The proposed rule change is at¬ 
tached as Exhibit 2 to DTC’s filing on 
Form 19b-4A, File No. SR-DTC-78-3. 

Statement of Basis and Purpose 

The basis and purpose of the forego¬ 
ing proposed rule change are as fol¬ 
lows: 

The purpose of the proposed rule 
change is to implement a compression 
feature in DTC’s Institutional Deliv¬ 
ery (ID) System by which a single 
order from an institution to its broker- 
dealer which is executed in two or 
more trades can be settled with one 
delivery at DTC. In addition, whether 
or not the compression feature is used, 
the institution either can acknowledge 
each separate trade or make a single 
acknowledgement of the total quanti¬ 
ty for all trades in the order. The com¬ 
pression feature would reduce the 
number of deliveries needed to settle 
institutions’ orders and thus reduce ID 
System delivery fees paid by Partici¬ 
pants. 

The proposed rule change would 
carry out the purposes of section 17A 
of the Securities Exchange Act of 1934 
by encouraging use of the ID System 
through a reduction in the number of 
deliveries, and thus a reduction in de¬ 
livery fees, needed to settle a single 
order between a broker-dealer and its 
institutional customer, thereby facili¬ 
tating the prompt and accurate clear¬ 
ance and settlement of securities 
transactions. 

In discussions with institutions uti¬ 
lizing the ID System, several institu¬ 
tions requested that DTC implement a 
compression feature in the ID System 
so that a single order from an institu¬ 
tion which is executed in two or more 
trades by its broker-dealer could be 
settled with one delivery and one de¬ 
livery fee would be charged. Institu¬ 
tions also desired the ability to ac¬ 
knowledge an order executed in two or 
more trades with a single acknowl¬ 
edgement. All Participants have been 
notified of the proposed rule change 
by the DTC Important Notice at¬ 
tached as Exhibit 2 to DTC’s filing on 
Form 19b-4A, File No. SR-DTC-78-3 
and by an article in the DTC Newslet¬ 
ter of January 1978. 

DTC perceives no burden on compe¬ 
tition by reason of the proposed rule 
change. 

The foregoing rule change has 
become effective, pursuant to section 
19(b)(3) of the Securities Exchange 


Act of 1934. At any time within sixty 
days of the filing of such proposed 
rule change, the Commission may 
summarily abrogate such rule change 
if it appears to the Commission that 
such action is necessary or appropriate 
in the public interest, for the protec¬ 
tion of investors, or otherwise in fur¬ 
therance of the purposes of the Secu¬ 
rities Exchange Act of 1934. 

Interested persons are invited to 
submit written data, views, and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission, Se¬ 
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the public reference room, 1100 L 
Street, N.W., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted within twenty- 
one days of the date of this publica¬ 
tion. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

March 21. 1978. 

[FR Doc. 78-8034 Filed 3-27-78; 8:45 am] 


[ 8010 - 01 ] 

[Release No. 34-14585; File No. SR-DTC- 
78-2] 

DEPOSITORY TRUST CO. 

Proposed Rule Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4, 1975), notice 
is hereby given that on February 17, 
1978, the above mentioned self-regula¬ 
tory organization filed with the Secu¬ 
rities and Exchange Commission a 
proposed rule change as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Change 

Exhibit 2 to DTC’s filing on Form 
19b-4A, SR-DTC-78-2, states specifi¬ 
cations for the Automated W/T Ser¬ 
vice. 

Addition to the Fee Schedule for 
Major Services originally filed on 
Form 19b-4A, File No. SR-NYSE-75- 
19 (italics indicate words to be added): 

The Depository Trust Company (“DTC"), 
Participant operating procedures, section: T, 
page: 1. 

H. Transfer to customer or firm name (W/ 
T): For each separate assignment [(“Fan- 
fold")] 
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Input in paper form: $.63 per assignment. 
Input in magnetic tape form: $.56 per as¬ 
signment. 

Statement or Basis and Purpose 

The basis and purpose of the forego¬ 
ing proposed rule change is as follows: 

The purpose of the proposed rule 
change is to state the specifications 
for magnetic tape input of withdrawal 
by transfer instructions ("Automated 
W/T") and related magnetic tape 
output and to reduce the fee for mag¬ 
netic tape input. The seven-cent dif¬ 
ference between the tape and paper 
input fees reflects the fact that tape 
input costs DTC less to process than 
paper input. 

The proposed rule change relates to 
DTC's carrying out the purposes of 
section 17A of the Securities Exchange 
Act of 1934 (the Act) by equitably allo¬ 
cating fees among DTC Participants. 
In addition, it relates to the prompt 
and accurate clearance and settlement 
of securities transactions and the fos¬ 
tering of cooperation and coordination 
with persons engaged in the clearance 
and settlement of securities transac¬ 
tions by stating specifications for 
input and output on magnetic tape, as 
anticipated by DTC’s existing rules. 

The Automated W/T specifications 
were developed in coordination with 
DTC’s Participants. No written com¬ 
ments were received. Of the oral com¬ 
ments, the majority either were tech¬ 
nical in nature or expressed enthusi¬ 
asm for the concept and a desire to 
participate. No objections to the new 
fee were raised. 

DTC perceives no burden on compe¬ 
tition by reason of the proposed rule 
change. 

The foregoing rule change has 
become effective, pursuant to section 
19(b)(3) of the Securities Exchange 
Act of 1934. At any time within sixty 
days of the filing of such proposed 
rule change, the Commission may 
summarily abrogate such rule change 
if it appears to the Commission that 
such action is necessary or appropriate 
in the public interest, for the protec¬ 
tion of investors, or otherwise in fur¬ 
therance of the purposes of the Secu¬ 
rities Exchange Act of 1934. 

Interested persons are invited to 
submit written data, views, and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission, Se¬ 
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street. NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 


sions should refer to the file number 
referenced in the caption above and 
should be submitted within twenty- 
one days of the date of this publica¬ 
tion. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

March 21, 1978. 

[FR Doc. 78-8036 Filed 3-27-78; 8:45 am] 


[8025-01J 

SMALL BUSINESS ADMINISTRATION 

[Proposed License No. 02/02-0345] 

INTERGROUP VENTURE CAPITAL CORP. 

Application for a License To Oporate at a 
Small Business Investment Company 

Notice is hereby given that an appli¬ 
cation has been filed with the Small 
Business Administration (SBA) pursu¬ 
ant to § 107.102 of the regulations gov¬ 
erning small business investment com¬ 
panies. (CFR 107.102 (1977)) under the 
name of Intergroup Venture Capital 
Corp., 551 Fifth Avenue. New York, 
N.Y. 10017, for a license to operate as 
a small business investment company 
under the provisions of the Small 
Business Investment Act of 1958, as 
amended (Act), and the rules and reg¬ 
ulations promulgated thereunder. 

The proposed officers, directors and 
stockholders are as follows: 

Name and Title 

Oscar Hauben, 306 West 236th Street. 

Bronx, N.Y. 10463, President, Director 
Ben Hauben. 866 Park Avenue, New York, 

N.Y. 10021, Treasurer. Director. 

Cyla Simone Goodman, 91 Penn Road, 

Scarsdale. N.Y. 10583 Secretary, Director. 
Benco International Importing Corp. 

(Benco), 1 551 Fifth Avenue, New York, 

N.Y. 10017, Parent company, 100 percent 

owner. 

The applicant proposes to commence 
operations with a capitalization of 
$510,000 derived from the sale of 1,500 
shares of common stock to its parent, 
Benco International Importing Corp. 
(Benco), 551 Fifth Avenue, New York, 
N.Y. 10017. 

The applicant will conduct its oper¬ 
ations principally in the State of New 
York, expects to be equity rather than 
collateral oriented in its investment 
decisions, intends to render manage¬ 
ment consulting services, and does not 
intend to use the services of an invest¬ 
ment adviser. 


* Owned 75 percent by Ben Hauben and 25 
percent by the Ben Hauben Trust for the 
benefit of Cyla S. Goodman (his sister). The 
main business is the importing of shoes. A 
subsidiary. Tai Harbour Industries, Ltd., of 
Hong Kong, is owned 100-percent by Benco. 
Its main business operations is the export¬ 
ing of shoes. 


Matters involved in SBA’s consider¬ 
ation of the application include the 
general business reputation of the 
owner and management, and the prob¬ 
ability of successful operations of the 
new company, in accordance with the 
Act and regulations. 

Notice is further given that any 
person may, not later than April 27. 
1978, submit to SBA, in writing, rel¬ 
evant comments on the proposed li¬ 
censing of this company. Any such 
communications should be addressed 
to: Deputy Associate Administrator 
for Investment, Small Business Ad¬ 
ministration, 1441 L Street NW., 
Washington, D.C. 20416. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Dated: March 22. 1978. 

Peter F. NcNeish, 

Dep uty A ssoci a te 
Administrator for Investment 

[FR Doc. 78-8078 Filed 3-27-78; 8:45 am] 


[4710-01] 

DEPARTMENT OF STATE 

[Public Notice CM-8/32] 

SHIPPING COORDINATING COMMITTEE; NA¬ 
TIONAL COMMITTEE FOR THE PREVENTION 

OF MARINE POLLUTION 

M««ting 

The National Committee for the 
Prevention of Marine Pollution, a 
component of the Shipping Coordinat¬ 
ing Committee (SHC), will conduct an 
open meeting at 9:30 a.m. on Tuesday, 
April 25, 1978, in Room 8236 of the 
Department of Transportation, 400 
Seventh Street SW., Washington, D.C. 

The purpose of this meeting is to fi¬ 
nalize preparations for the ninth ses¬ 
sion of the Marine Environment Pro¬ 
tection Committee (MEPC) of the In¬ 
tergovernmental Maritime Consulta¬ 
tive Organization (IMCO), scheduled 
to take place May 1-5, 1978, in 

London. In particular, the National 
Committee will discuss development of 
U.S. positions dealing with, inter alia, 
the following topics: 

Outcome of the International Con¬ 
ference on Tanker Safety and Pollu¬ 
tion Prevention. 1978. 

Matters related to implementation 
of: (a) The 1969 amendments to the 
1954 Oil Pollution Convention: (b) the 
1973 Marine Pollution Convention. 

Technical assistance in the field of 
marine pollution with particular em¬ 
phasis on the needs of developing 
countries. 

Enforcement of the convention re¬ 
quirements and identification of the 
sources of discharged oil. 

Updating of the action plan of the 
Committee. 

Requests for further information 
should be directed to Capt. R. A. 
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Biller, Chief, International Affairs Di¬ 
vision, UJS. Coast Guard (G-AIA/83), 
400 Seventh Street SW., Washington, 
D.C. 20500, telephone 202-426-2280. 

The Chairman will entertain com¬ 
ments from the public as time permits. 

Carl Taylor, Jr., 
Acting Chairman, 

Shipping Coordinating Committee. 

March 16, 1978. 

[FR Doc. 78-8062 Filed 3-27-78; 8:45 am] 


[4710-01J 

[Public Notice CM-8/33] 

SHIPPING COORDINATING COMMITTEE; SUB¬ 
COMMITTEE ON SAFETY OF LIFE AT SEA 

Meeting 

The working group on standards of 
training and watchkeeping of the Sub¬ 
committee on Safety of Life at Sea 
(SOLAS), a component of the Ship¬ 
ping Coordinating Committee (SHC), 
will conduct an open meeting at 9:30 
a.m. on Wednesday. April 26. 1978, in 
Room 8334, of the Department of 
Transportation. 400 Seventh Street 
SW., Washington, D.C. 

The meeting’s purpose is to: 

Review the report (STW X/7) to the 
Maritime Safety Committee (MSC) of 
the Subcommittee on Standards of 
Training and Watchkeeping of the In¬ 
tergovernmental Maritime Consulta¬ 
tive Organization (IMCO); and. 

Discuss the notes of the U.S. and 
other nations to the International 
Conference on Training and Certifica¬ 
tion of Seafarers, to be held in London 
June 14-July 7, 1978, under the joint 
auspices of IMCO and the Internation¬ 
al Labor Organization (ILO). 

Requests for further information 
should be directed to Capt. D. E. 
Hand, U.S. Coast Guard (G-MVP/82), 
Washington, D.C. 20590, telephone 
202-426-1500. 

The Chairman will entertain com¬ 
ments from the public as time permits. 

Carl Taylor, Jr.. 

Acting Chairman, 

Shipping Coordinating Committee. 

March 16. 1978. 

[FR Doc. 78-8063 Filed 3-27-78; 8:45 am] 


[4710-01] 

[Public Notice CM-8/34] 

SHIPPING COORDINATING COMMITTEE; SUB¬ 
COMMITTEE ON SAFETY OF LIFE AT SEA 

Mating 

The working group on radiocom¬ 
munications of the Subcommittee on 
Safety of Life at Sea (SOLAS), a com¬ 
ponent of the Shipping Coordinating 
Committee (SHC), will Conduct an 
open meeting at 9:30 a.m. on Thurs¬ 


day, April 27, 1978, in Room 8442 of 
the Department of Transportation, 
400 Seventh Street SW., Washington, 
D.C. 

The purpose of this meeting is to 
prepare position documents for the 
nineteenth session of the Subcommit¬ 
tee on Radio Communications of the 
Intergovernmental Maritime Consul¬ 
tative Organization (IMCO) to be held 
in London. September 4-8. 1978. In 
particular, the SOLAS Working Group 
will discuss the following topics: 

Code of safety requirements for 
mobile off-shore drilling units; 

Operational standards for shipboard 
radio equipment; 

Operational requirements for emer¬ 
gency position-indicating radio bea¬ 
cons and portable radio apparatus for 
survival craft; 

Matters resulting from the World 
Maritime Administrative Radio Con¬ 
ference, 1974, and the work of the In¬ 
ternational Radio Consultative Com¬ 
mittee. 

Requests for further information on 
the meeting should be directed to Lt. 
R. F. Carlson, U.S. Coast Guard (G- 
OTM/74), Washington. D.C. 20520. 
telephone 202-426-1345. 

The Chairman will entertain com¬ 
ments from the public as time permits. 

Carl Taylor, Jr., 
Acting Chairman, 

Shipping Coordinating Committee . 

March 16, 1978. 

[FR Doc. 78-8064 Filed 3-27-78; 8:45 am] 


[4710-07] 

(Public Notice CM-8/35] 

STUDY GROUP 8 OF THE U.S. ORGANIZATION 

FOR THE INTERNATIONAL RADIO CONSUL¬ 
TATIVE COMMITTEE (CCIR) 

M«tfing 

The Department of State announces 
that Study Group 8 of the U.S. Orga¬ 
nization for the International Radio 
Consultative Committee (CCIR) will 
meet on April 21, 1978, at 9:30 a.m. in 
Room 6200, NASSIF Building, 700 7th 
Street SW., Washington, D.C. 

Study Group 8 studies matters relat¬ 
ing to systems of radiocommunications 
and radiodetermination for the mobile 
services. The purpose of the meeting 
will be the final review and adoption 
of documents proposed for submission 
to the CCIR Special Preparatory 
Meeting (October 1978) for the 1979 
World Administrative Radio Confer¬ 
ence. 

Members of the general public may 
attend the meeting and join in the dis¬ 
cussions subject to instructions of the 
Chairman. 


Dated: March 22. 1978. 

Gordon L. Huffcutt, 

* Chairman, 

U.S. CCIR National Committee. 

(FR Doc. 78-8061 Filed 3-27-78; 8:45 am] 


[4910-06] 

DEPARTMENT OF TRANSPORTATION 

Fodarol Railroad Administration 

[Docket No. RSSI-78-2; Notice No. 1] 

WHEEL DEFECTS ON TRAILER TRAIN (TTX) 
CARS 

Safoty Inquiry 

Pursuant to §211.61 of its rules of 
practice (41 FR 54181; 49 CFR 211.61), 
the Federal Railroad Administration 
(FRA) is initiating a special safety in¬ 
quiry concerning the safety perfor¬ 
mance of fre ight car wheels on Trailer 
Train (TTX) cars. 

The FRA recently reviewed reports 
of all derailments caused by wheel de¬ 
ficiencies during the fourteen month 
period of November 1, 1976 through 
December 31, 1977. As part of this 
review, FRA compiled statistics based 
upon accident/incident reports sub¬ 
mitted by the railroads pursuant to 49 
CFR Part 225. During this fourteen 
month period, railroads reported a 
total of 502 derailments caused by 
wheel deficiencies on cars identified by 
ownership and car number. Of these 
502 derailments, 87 or 17.3 percent 
were attributed to wheels on TTX 
cars. Of these 87 derailments. 32 In¬ 
volved high flanges, thin flanges and 
other wear or maintenance related de¬ 
ficiencies and 55 involved broken 
wheels. These derailments were not 
concentrated in any single series of 
cars nor on any particular railroad. 

The Trailer Train Company (TTX) 
has a fleet of approximately 78.600 
freight cars. These cars constitute ap¬ 
proximately 4.6 percent of the na tion’ s 
fleet of 1,700,000 freight cars. TTX 
cars generally are assigned to high 
speed service where they experience 
more heavy braking and accumulate 
considerably more mileage than most 
cars. Nevertheless, the fact that the 
4.6 percent of the n ation’s car fleet 
that consists of TTX cars is experienc¬ 
ing 17.3 percent of the nation’s derail¬ 
ments attributed to wheel deficiencies 
warrants further investigation and 
prompt initiation of appropriate cor¬ 
rective measures. 

The purpose of this special inquiry is 
to obtain sufficient information to 
enable the FRA to define the nature 
and the scope of this safety problem. 
An effective solution can then be de¬ 
vised and implemented as soon as pos¬ 
sible without unduly disrupting essen¬ 
tial rail service. The FRA has request¬ 
ed that the Association of American 
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Railroads, the America n Sh ort Line 
Railroad Association, TTX, wheel 
manufacturers, the National Trans¬ 
portation Safety Board, the Brother¬ 
hood of Railroad Carmen, the United 
Transportation Union, and several 
major railroads to actively participate 
in this inquiry by providing knowl¬ 
edgeable witnesses and pertinent 
maintenance, service, accident and 
manufacturing data. 

The public inquiry will begin at 10 
a.m. on Thursday, March 30. 1978 in 
Room 3201 of the Trans Point Build¬ 
ing, 2100 Second Street SW., Washing¬ 
ton, D.C. 20590. Additional informa¬ 
tion concerning this inquiry may be 
obtained from Rolf Mowatt-Larssen, 
202-426-0924 or Edward F. Conway, 
Jr., 202-426-8836. 

Sec. 208, Federal Railroad Safety Act of 
1970 (45 U.S.C. 437), § 1.49(n) of the Regula¬ 
tions of the Office of the Secretary, 49 CFR 
1.49(n) 

Issued in Washington. D.C., on 
March 27, 1978. 

John M. Sullivan, 
Administrator . 

[FR Doc. 78-8330 Filed 3-27-78; 11:24 am) 


[4810-25] 

DEPARTMENT OF THE TREASURY 

Office of the Secretary 

DEBT MANAGEMENT ADVISORY COMMITTEES 
Meetings 

Notice is hereby given, pursuant to 
Section 10 of Pub. L. 92-463, that 
meetings will be held in Washington 
on April 24, 25, and 26. 1978, of the fol¬ 
lowing debt management advisory 
committees: 

American Bankers Association Government 
Borrowing Committee 

Public Securities Association U.S. Govern¬ 
ment and Federal Agencies Securities 
Committee 

The agenda for the American Bank¬ 
ers Association Government Borrow¬ 
ing Committee meetings provides for 
working sessions on April 25 and a 
report to the Secretary of the Treas¬ 
ury and Treasury staff on April 25. 

The agenda for the Public Securities 
Association U.S. Government and Fed¬ 
eral Agencies Securities Committee 
meetings provides for working sessions 
on April 24 and 25 and a report to the 
Secretary of the Treasury and the 
Treasury staff on April 26. 

Pursuant to the authority placed in 
Heads of Departments by section 10(d) 
of Pub. L. 92-463, and vested in me by 
Treasury Department Order 190, re¬ 
vised, I hereby determine that these 
meetings are concerned with informa¬ 
tion exempt from disclosure under sec¬ 
tion 552b(c)(4) and (OKA) of Title 5 of 
the United States Code, and that the 
public interest requires that such 
meetings be closed to the public. 


My reasons for this determination 
are as follows. The Treasury Depart¬ 
ment requires frank and full advice 
from representatives of the financial 
community prior to making its final 
decision on major financing oper¬ 
ations. Historically, this advice has 
been offered by debt management ad¬ 
visory committees established by the 
several major segments of the finan¬ 
cial community, which committees are 
utilized by this Department at meet¬ 
ings called by representatives of the 
Office of the Secretary. When so uti¬ 
lized they are recognized to be adviso¬ 
ry committees under Pub. L. 92-463. 
The advice provided consists of com¬ 
mercial and financial information 
given and received in confidence. As 
such these debt management advisory 
committee activities concern matters 
which fall within the exemption cov¬ 
ered by section 552b(c)<4) of Title 5 of 
the United States Code for matters 
which are “trade secrets and commer¬ 
cial or financial information obtained 
from a person and privileged or confi- 
dentiaT. 

Although the Treasury's final an¬ 
nouncement of financing plans may or 
may not reflect the advice provided in 
reports of these committees, prema¬ 
ture disclosure of these reports would 
lead to significant financial specula¬ 
tion in the securities market. Thus, 
these meetings also fall within the ex¬ 
emption covered by 552b(c)(9)(A) of 
Title 5 of the United States Code. 

The Assistant Secretary (Domestic 
Finance) shall be responsible for main¬ 
taining records of the meetings of 
these committees and for providing 
annual reports setting forth a sum¬ 
mary of their activities and such other 
matters as may be informative to the 
public consistent with the policy of 5 
U.S.C. 552b. 

Dated: March 22, 1978. 

Roger C. Altman, 
Assistant Secretary , 

(Domestic Finance). 

(FR Doc. 78-8112 Filed 3-27-78: 8:45 am) 


[4810-25] 

Monetary Offices 

FINANCIAL RECORDKEEPING AND REPORTING 
OF CURRENCY AND FOREIGN TRANSAC¬ 
TIONS 

Modification of Reporting Requirements 

Notice is hereby given that, pursu¬ 
ant to the authority contained in sec¬ 
tions 241 and 242 of the Currency and 
Foreign Transactions Reporting Act, 
84 Stat. 1124, and 31 CFR 103.46, a 
corporation which owns directly or in¬ 
directly more than a 50 percent inter¬ 
est in one or more other entities will 
be permitted to file a consolidated 
report on form 90-22.1, Report of For¬ 
eign Bank, Securities, and Other Fi¬ 


nancial Accounts, on behalf of itself 
and such other entities, provided that 
a listing of them is made part of the 
consolidated report. Such reports 
should be signed by an authorized offi¬ 
cial of the parent corporation. 

If the group of entities covered by a 
consolidated report has a financial in¬ 
terest in 25 or more foreign financial 
accounts, the reporting corporation 
need only note that fact on the form; 
it will, however, be required to provide 
detailed information concerning each 
account when so requested by the Sec¬ 
retary or his delegate. 

Notice is also given that in accor¬ 
dance with the authority cited in para¬ 
graph one, an officer or employee of a 
commercial bank which is subject to 
the supervision of the Comptroller of 
the Currency, the Board of Governors 
of the Federal Reserve System, or the 
Federal Deposit Insurance Corpora¬ 
tion need not report that he has signa¬ 
ture or other authority over a foreign 
bank, securities or other financial ac¬ 
count maintained by the bank unless 
he has a personal financial interest in 
the account. 

In addition, an officer or employee 
of a domestic corporation whose secu¬ 
rities are listed upon national securi¬ 
ties exchanges or which has assets ex¬ 
ceeding $1 .million and 500 or more 
shareholders of record need not file 
such a report concerning his signature 
authority over a foreign financial ac¬ 
count of the corporation, if he has no 
personal financial interest in the ac¬ 
count and has been advised in writing 
by the chief financial officer of the 
corporation that the corporation has 
filed a current report which includes 
that account. 

Each of the above changes in report¬ 
ing requirements is designed to reduce 
unnecessary paperwork occasioned by 
federal reporting requirements, while 
insuring that the purpose and objec¬ 
tives of the statute are carried out. 

Dated: March 20, 1978. 

Bette B. Anderson, 
Under Secretary of the Treasury. 

[FR Doc. 78-8127 Filed 3-27-78; 8:45 am) 


[4810-40] 

Offico of tho Secretary 

[Supplement to Department Circular, 
Public Debt Series—No. 7-78) 

NOTES OF SERIES M-1980 
Interest Rate* 

The Secretary of the Treasury an¬ 
nounced on March 22, 1978, that the 
interest rate on the note designated 
Series M-1980, described in Depart¬ 
ment Circular—Public Debt Series- 
No. 7-78, dated March 16, 1978, will be 
7 Vi percent. Interest on the notes will 
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be payable at the rate of 7*4 percent 
per annum. 

Paul H. Taylor, 
Acting Fiscal 
Assistant Secretary. 
[PR Doc. 78-8137 Filed 3-27-78; 8:45 ami 


[4810-25] 

[Treasury Department Order No. 150-90) 

OFFICE OF ASSISTANT COMMISSIONER 
(ADMINISTRATION) ET AL 

Chong* in Offlco Detigncrtion and Trontfor of 

Functions Within tho Internal Revenue Ser¬ 
vice 

By virtue of the authority vested in 
me by Reorganization Plan No. 26 of 
1950: 

(1) The Office of Assistant Commis¬ 
sioner (Administration) is redesignat¬ 
ed as the Office of Assistant Commis¬ 
sioner (Resources Management); 

(2) The Office of Assistant Commis¬ 
sioner (Accounts, Collection and Tax¬ 
payer Service) is redesignated as the 
Office of Assistant Commissioner 
(Taxpayer Service and Returns Pro¬ 
cessing). 

(3) The Collection Division is trans¬ 
ferred from the Office of Assistant 
Commissioner (Taxpayer Service and 
Returns Processing) to the Office of 
Assistant Commissioner (Compliance). 

(4) The Disclosure Operations Divi¬ 
sion is transferred from the Office of 
Assistant Commissioner (Compliance) 
to the Office of Assistant Commission¬ 
er (Taxpayer Service and Returns Pro¬ 
cessing). 

(5) The Tax Administration Adviso¬ 
ry Services Division is transferred 
from the Office of Assistant Commis¬ 
sioner (Resources Management) to the 
Office of Assistant Commissioner 
(Taxpayer Service and Returns Pro¬ 
cessing). 

The approval of the transfer of the 
Divisions in paragraphs (3), (4) and (5) 
above includes the transfer of such 
personnel, records, equipment, and 
funds as are determined by the Com¬ 
missioner of Internal Revenue and the 
Assistant Secretary for Administration 
to be appropriate in connection there¬ 
with. 

This Order shall become effective 
upon such date as the Commissioner 
of Internal Revenue may determine. 

Dated: January 31, 1978. 

W. Michael Blumenthal, 
Secretary of the Treasury. 

[PR Doc. 78-8111 Piled 3-27-78; 8:45 am] 


[4810-40] 

(Department Circular. Public Debt Series 
No. 7-781 

TREASURY NOTES 

March 23. 1978. 

Department of the Treasury Circu¬ 
lar, Public Debt Series-No. 7-78. 
dated March 16, 1978, as supplement¬ 
ed, descriptive of the 7% percent Trea¬ 
sury Notes of Series M-1980, is hereby 
amended, effective March 31, 1978, to 
issue the notes as an additional issue 
of the 7V4 percent Treasury Notes of 
Series C-1980, as described in Depart¬ 
ment of the Treasury Circular. Public 
Debt Series—No. 7-76, dated February 
27, 1976, as supplemented. The provi¬ 
sion in Department of the Treasury 
Circular, Public Debt Series—No. 7-78. 
for a $5,000 minimum denomination 
on the Series M—1980 notes will have 
no effect following the merger of the 
two issues. Both series of 7 Vi percent 
notes will have a $1,000 minimum de¬ 
nomination and will mature on March 
31, 1980. 

The additional issue of the 74 per¬ 
cent Treasury Notes of Series C-1980 
will accrue interest from March 31. 
1978, and payment for the notes will 
be calculated on the basis of the auc¬ 
tion price determined in accordance 
with Department of the Treasury Cir¬ 
cular, Public Debt Series—No. 7-78. 
Otherwise, the notes are as described 
in the following excerpt from Depart¬ 
ment of the Treasury Circular, Public 
Debt Series-No. 7-76: 

1. The notes will be dated March 17, 1976, 
and will bear interest 1 from that date, pay¬ 
able on a semiannual basis on September 30. 
1976, and thereafter on March 31 and Sep¬ 
tember 30. They will mature March 31, 
1980, and wUl not be subject to call for re¬ 
demption prior to maturity. 

2. The income derived from the notes is 
subject to all taxes imposed under the Inter¬ 
nal Revenue Code of 1954. The notes are 
subject to estate, inheritance, gift or other 
excise taxes, whether Federal or State, but 
are exempt from all taxation now or hereaf¬ 
ter imposed on the principal or interest 
thereof by any State, or any of the posses¬ 
sions of the United States, or by any local 
taxing authority. 

3. The notes wUl be acceptable to secure 
deposits of public moneys. They will not be 
acceptable in payment of taxes. 

4. Bearer notes with interest coupons at¬ 
tached, and notes registered as to principal 
and interest, will be issued in denominations 
of $1,000, $5,000 $10,000, $100,000 and 
$1,000,000. Book-entry notes will be avail¬ 
able to eligible bidders in multiples of those 
amounts. Interchanges of notes of different 
denominations and of coupon and registered 
notes, and the transfer of registered notes 
will be permitted. 

5. The notes will be subject to the general 
regulations of the Department of the Trea- 


‘On March 5. 1976, the Secretary of the 
Treasury announced that the interest rate 
on the notes would be 74 percent per 
annum. 


sury. now or hereafter prescribed, governing 
United States notes. 

The foregoing amendment was ef¬ 
fected under authority of Section 18 
and 20 of the Second Liberty Bond 
Act, as amended (49 Stat. 21, as 
amended; 31 U.S.C. 753, 754b). and 5 
U.S.C. 301. Notice and public proce¬ 
dures thereof are unnecessary as the 
fiscal policy of the United States is in¬ 
volved. 

Paul H. Taylor, 
Acting Fiscal 
Assistant Secretary. 

[FR Doc. 78-8136 Piled 3-27-78; 8:45 ami 


[8320-01] 

VETERANS ADMINISTRATION 

VETERANS ADMINISTRATION WAGE 
COMMITTEE 

Availability of Annual Report 

Pursuant to the provisions of section 
10(d) of Pub. L. 92-463 (Federal Advi¬ 
sory Committee Act) and OMB Circu¬ 
lar A-63 Revised, notice is hereby 
given that the annual report of the 
Veterans Administration Wage Com¬ 
mittee for calendar year 1977 has been 
issued. 

The report summarizes activities of 
the Committee on matters related to 
wage surveys and pay schedules for 
Federal prevailing rate employees. It 
is available for public inspection at 
two locations: 

Library of Congress, Microfilm Reading 
Room, Room MB-HOB. Main Building, 10 
First Street SE., Washington, D.C. 
Veterans Administration, Office of the Sec¬ 
retary, VA Wage Committee, Room 1102, 
810 Vermont Avenue NW.. Washington, 
DC. 

Dated: March 22, 1978. 

Max Clelahd, 
Administrator. 
(PR Doc. 78-8093 Filed 3-27-78; 8:45 am] 


[7035-01] 

INTERSTATE COMMERCE 
COMMISSION 

[Notice No. 620) 

ASSIGNMENT OF HEARINGS 

March 23,1978. 

Cases assigned for hearing, post¬ 
ponement, cancellation or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
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parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

MC 143558, Cardinal Transportation 
Co.. Inc., is now assigned for hearing 
May 8, 1978 (1 week) at Nashville. TN. 
at a location to be later designated. 

MC 112288 (Sub-No. 15). Yarbrough 
Transfer Co., is now assigned for hear¬ 
ing May 8. 1978 (1 week) at Raleigh, 
NC. at a location to be later designat¬ 
ed. 

MC 56679 (Sub-No. 92), Brown 
Transport Corp.. is now assigned for 
hearing May 8, 1978 (1 week) at Atlan¬ 
ta. GA, at a location to be later desig¬ 
nated. 

No. AB 1 (Sub-No. 40), Chicago & 
North Western Transportation Co. 
abandonment between Gillett, Oconto 
County, WI, and Scott Lake. Iron 
County, MI now assigned for contin¬ 
ued hearing on March 28. 1978, at 
Washington, DC is postponed to April 
10, 1978. at the offices of the Inter¬ 
state Commerce Commission, Wash¬ 
ington. DC. 

MC 130281 (Sub-No. 2), Holiday 
Travel. Inc., is now assigned for hear¬ 
ing May 16, 1978 (3 days) at Eau 
Claire, WI, at a location to be later 
designated. 

MC 136285 (Sub-No. 29), Southern 
Intermodal Logistics. Inc., now as¬ 
signed May 2. 1978 at Atlanta. GA. is 
postponed to June 6. 1978 (1 day) at 
Atlanta. GA. at a location to be later 
designated. 

H. G. Homme, Jr., 
Acting Secretary. 

[PR Doc. 78-8139 Piled 3-27-78; 8:45 am) 


[7035-01] 

[AB 68 (Sub-No. 2)1 

LAKE SUPERIOR A ISHPEMiNG RAILROAD CO. 

Abondonment Between Muniting and Mar¬ 
quette and Between Lawton and Little Lake 
in Marquette and Alger Counties, Ml 

March 14. 1978. 

The Interstate Commerce Commis¬ 
sion’s Section of Energy and Environ¬ 
ment has concluded that the proposed 


abandonment by the Lake Superior & 
Ishpeming Railroad Co. of its line of 
railroad between Munising and Mar¬ 
quette and between Little Lake and 
Lawson, a distance of 58.05 miles, in 
Alger and Marquette Counties, MI, if 
approved by the Commission, does not 
constitute a major Federal action sig¬ 
nificantly affecting the quality of the 
human environment. 

It was concluded, among other 
things, that (1) additional highway 
traffic will not cause significant in¬ 
creases in energy consumption, air pol¬ 
lution, or noise intrusions; (2) addi¬ 
tional highway traffic will have an ad¬ 
verse impact on area highways to the 
extent that it accelerates the need to 
rehabilitate already deteriorating area 
highways but should not, in itself, 
create such a need; (3) Alger County 
could be seriously disadvantaged if its 
major employer shuts down without 
direct rail access, but the effect of 
changing transportation costs on this 
and other shippers is more appropri¬ 
ately determined within the adjudica¬ 
tory process; and (4) the right-of-way 
is suitable for public use if abandon¬ 
ment is approved. 

These conclusions are contained in a 
staff-prepared environmental thresh¬ 
old assessment survey, which is avail¬ 
able on request to the Interstate Com¬ 
merce Commission, Office of Proceed¬ 
ings, Washington, D.C. 20423; tele¬ 
phone 202-275-7011. Interested per¬ 
sons may comment on this matter by 
filing their statements in writing on or 
before April 17, 1978. 

It should be emphasized that the en¬ 
vironmental threshold assessment 
survey represents an evaluation of the 
environmental issues in the proceed¬ 
ing and does not purport to resolve the 
issue of whether the present or future 
public convenience and necessity 
permit discontinuance of the line pro¬ 
posed for abandonment. Consequent¬ 
ly, comments on the environmental 
study should be limited to discussion 
of the presence or absence of environ¬ 
mental impacts and reasonable alter¬ 
natives. 

H. G. Homme, Jr. # 
Acting Secretary. 

(FR Doc. 78-8140 Filed 3-27-78; 8:45 am) 


[7035-01] 

[Finance Docket No. 265601 


ILLINOIS CENTRAL RAILROAD CO. 
Abandonment Between Foiter and Fayette, MS 


By order served February 27. 1978. 
the Commission found that the two 
conditions to which authority to aban¬ 
don the line had been subject have 
been satisfied. 

In addition, the Commission ordered 
that the certificate of abandonment 
shall be issued subject to the proce¬ 
dures for the Federal Register publi¬ 
cation and submission of offers of fi¬ 
nancial assistance having been fol¬ 
lowed. 

By joint petition filed March 13. 
1978, the city of Natchez. Miss, and 
Board of Supervisors of Adams 
County, MS seek a stay of the effec¬ 
tive date and modification of the order 
served February 27. 1978. 

Since a decision on the petition will 
soon be forthcoming the effective date 
of the order served February 27, 1978, 
should be postponed pending that de¬ 
cision to preserve the status quo posi¬ 
tion of all parties. 

It is ordered: The effective date of 
the order served February 27, 1978 
shall be postponed pending disposition 
of the joint petition filed March 13, 
1978. 

Decided March 17, 1978. 


By the Commission, Chairman 
O’Neal. 

H. G. Homme, Jr., 
Acting Secretary. 
[FR Doc. 78-8141 Filed 3-27-78; 8:45 am) 


1 This proceeding is related to Finance 
Docket No. 24024, niinois Central Railroad 
Co.—Purchase—Mississippi Central Rail¬ 
road, & Finance Docket No. 25103, et al.. Il¬ 
linois Central Gulf Railroad Co.—Acquisi¬ 
tion—Gulf, Mobile & Ohio Railroad Co., Il¬ 
linois Central Railroad Co., et. al. 
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sunshine oct meetings 


This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act" (Pub. L 94-409), 5 U.S.C 
552b(eK3). 


CONTENTS 


Items 

Civil Service Commission. 14 

Equal Employment 

Opportunity Commission. 1 

Federal Communications 

Commission. 2, 3, 4 

Federal Deposit Insurance 

Corporation. 5 

Federal Energy Regulatory 

Commission. 12 

Federal Maritime Commission... 13 

Federal Reserve System. 6 

Foreign Claims Settlement 

Commission. 7 

International Trade 

Commission. 8, 9 

National Labor Relations 

Commission. 10 

Renegotiation Board. 11 


[6570-06] 


EQUAL EMPLOYMENT OPPORTU¬ 
NITY COMMISSION. 

TIME AND DATE: 

9:30 a.m. (eastern time). Tuesday. 
March 28, 1978—Closed session. 

10:30 a.m. (eastern time). Tuesday, 
March 28, 1978—Open session. 

PLACE: Chairman’s Conference 

Room, No. 5240, on the fifth floor of 
the Columbia Plaza Office Building, 
2401 E Street NW., Washington, D.C. 
20506. 

STATUS: The first part of the meet¬ 
ing, starting at 9:30 a.m., will be closed 
to the public. The rest of the meeting, 
starting at 10:30 a.m., will be open to 
the public. 

MATTERS TO BE CONSIDERED: 

Part closed to the public (9:30 a.m.): 

Reconsideration of Commission Decision 
No. 77-21: This matter was postponed from 
the agenda for March 21, 1978. 

Parts open to the public (10:30 a.m.): 

1. Freedom of Information Act Appeal No. 
78-1-FOIA-15 concerning a request for 
copies of affidavits taken by the Commis¬ 
sion from parties filing charges of discrimi¬ 
nation. 

2. Report on Training of Field Managers. 

Note.— Any matter not discussed or con¬ 
cluded may be carried over to a later meet¬ 
ing. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Marie D. Wilson, Executive Officer, 


Executive Secretariat, at 202-634- 
6748. 

This notice issued March 21, 1978. 
[S-661-78 Filed 3-24-78; 4:04 pm) 


[6712-01] 

2 

FEDERAL COMMUNICATIONS 
COMMISSION. 

TIM® AND DATE: Follows oral argu¬ 
ment scheduled for 9:30 a.m., and 
10:30 a.m., Tuesday, March 28, 1978. 

PLACE: Room 856, 1919 M Street 
NW., Washington, D.C. 

STATUS: Closed Commission meeting. 

MATTERS TO BE CONSIDERED: Is¬ 
suing instructions to the staff follow¬ 
ing oral arguments on the renewal ap¬ 
plications for KOAD, Lemoore, Calif., 
Docket No. 19922 and WXPN (FM- 
ED), Philadelphia, Pa.. Docket No. 
20677 (see News Releases of March 1, 
1978. Report Nos. 13806 and 13807). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Samuel M. Sharkey, FCC Public In¬ 
formation Office, telephone 202- 
632-7260. 

Issued: March 22, 1978. 

[S-656-78 Filed 3-24-78; 10:50 am) 


[6712-01] 

3 

FEDERAL COMMUNICATIONS 
COMMISSION. 

TIME AND DATE: Follows 9:30 a.m., 
Open Commission Meeting. 

PLACE: Room 856, 1919 M Street 
NW., Washington, D.C. 

STATUS: Closed Commission Meeting. 

CHANGES IN THE MEETING: The 
following item has been deleted: 

Agenda, Item No., and Subject 

Hearing—4—Exceptions filed by Midwest St. 
Louis, Inc., in a comparative UHF proceed¬ 
ing (Docket Nos. 20820. 20821). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Samuel M. Sharkey, FCC Public In¬ 
formation Office, telephone number 
202-632-7260. 

Issued: March 21, 1978. 

[S-65778 Filed 3-4-78; 10:50 am] 


4 

[6712-01] 

FEDERAL COMMUNICATIONS 
COMMISSION. 

TIME AND DATE: 9:30 a.m., Wednes¬ 
day, March 29, 1978. 

PLACE: Room 856, 1919 M Street 
NW., Washington, D.C. 

STATUS: Special open Commission 
meeting. 

MATTERS TO BE CONSIDERED: 
Agenda, Item No., and Subject 

General—1—UHF Television receivers noise 
figures (Docket No. 21010). 

General—2—Proposed inquiry into improve¬ 
ment of television reception. 

This meeting may be continued the fol¬ 
lowing workday to allow the Commission to 
complete appropriate action. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Samuel M. Sharkey, FCC Public In¬ 
formation Office, telephone 202- 
632-7260. 

Issued: March 22, 1978. 

[S-655-78 Filed 3-24-78; 10:50 am) 


[6714-01] 

5 

FEDERAL DEPOSIT INSURANCE 
CORPORATION. 

Notice of Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given 
that at 10:00 a.m. on Thursday, March 
23, 1978, the Board of Directors of the 
Federal Deposit Insurance Corpora¬ 
tion met in closed session, by tele¬ 
phone conference call, to consider the 
following matters: 

Suspension of trading in the securities of an 
insured State nonmember bank, pursu¬ 
ant to sections 12ii ) and 12(h) of the Se¬ 
curities Exchange Act of 1934. 

Adoption of a resolution holding the Office 
of the U.S. Marshal for the District of 
Columbia harmless in connection with 
its making Levies of Execution on behalf 
of the Corporation on certain property 
located in the District of Columbia. 

In calling the meeting, the Board of 
Directors determined, on motion of 
Chairman George A. LeMaistre. sec¬ 
onded by Director H. Joe Selby 
(Acting Comptroller of the Currency), 
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that Corporation business required its 
consideration of the matters on less 
than seven days' notice to the public; 
that no earlier notice of the meeting 
was practicable: that the public interst 
did not require consideration of the 
matters in a meeting open to public 
observation; and that the meeting was 
exempt from the open meeting re¬ 
quirements of the “Government in the 
Sunshine Act" by subsections (c)(6), 
(c)(8), (c)(9)(A)(ii). and (c)(9)(B) there¬ 
of (5 U.S.C. 552b(c)(6), (0(8), (0(9) 
(AXii), and (cX9)(B)). 

Dated: March 23, 1978. 

Federal Deposit Insurance 
Corporation, 

Alan R. Miller, 

Executive Secretary. 

[S-650-78 Filed 3-24-78: 9:23 am) 


[6210-01] 

6 

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM. 

TIME AND DATE: 11:00 a.m., 

Monday, March 27. 1978. 

The business of the Board requires 
that this meeting be held with less 
than one week's advance notice to the 
public, and no earlier announcement 
of the meeting was practicable. 

PLACE: 20th Street and Constitution 
Avenue, NW., Washington. D.C. 20551. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Several internal personnel matters at 
the Board relating to: 

(a) Personnel policy statements dealing 
with placement programs and severance 
pay: 

(b) Use of the Board's dining and meet¬ 
ing rooms; 

(c) Organizational issues relating to the 
Board's official staff; and 

(d) Proposed organizational changes 
within the Board's staff. 

2. Any agenda items carried forward from 
a previously announced meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne. Assistant to 
the Board. 202-452-3204. 

Dated: March 23. 1978. 

Griffith L. Garwood. 
Deputy Secretary of the Board. 
[S-849-78 Filed 3-24-78; 9:05 am) 


[6770-01] 

7 ~ 

FOREIGN CLAIMS SETTLEMENT 
COMMISSION. 


SUNSHINE ACT MEETINGS 

[F.C.S.C. Meeting Notice No. 19-771 

Notice of Meetings 

Announcement in Regard to 
Commission Meetings and Hearings 

The Foreign Claims Settlement 
Commission, pursuant to its regula¬ 
tions (45 CFR Part 504), and the Gov¬ 
ernment in the Sunshine Act (5 U.S.C. 
552b), hereby gives notice in regard to 
the scheduling of open meetings and 
oral hearings for the transaction of 
routine Commission business and 
other matter specified, as follows: 

Date and Time, Subject Matter 

Wednesday. April 5. 1978. at 10:30 a.m.— 
Canceled. 

Thursday. April 6. 1978. at 10:30 a.m.—Rou- 
tine business. 

Wednesday. April 12. 1978. at 10:30 a.m.- 
Routlne business. 

Wednesday. April 19, 1978, at 10:30 a.m.— 
Routine business. 

Wednesday. April 26. 1978. at 10:30 a.ra.- 
Canceled. 

Thursday, April 27, 1978, at 10:30 a.m.— 
Routine business. 

Subject matter listed above, not disposed 
of at the scheduled meeting, may be carried 
over to the agenda of the following meeting. 

All meetings are held at the Foreign 
Claims Settlement Commission. 1111 
20th Street NW., Washington, D.C. 
Request for information, or advance 
notices of intention to observe a meet¬ 
ing, may be directed to: Executive Di¬ 
rector, Foreign Claims Settlement 
Commission, 1111 20th Street NW., 
Washington. D.C. 20579, telephone 
202-653-6156. 

Dated at Washington, D.C. on 
March 21. 1978. 

Francis T. Masterson. 
Executive Director. 
[S-654-78 Filed 3-24-78; 10:50 am) 

[7020-02] 

8 

UNITED STATES INTERNATIONAL 
TRADE COMMISSION. 

TIME AND DATE: 9:30 a.m., Tuesday, 
April 4, 1978. 

PLACE: Room 117, 701 E Street NW., 
Washigton. D.C. 20436. 

STATUS: Open to the public. 
MATTERS TO BE CONSIDERED. 

1. Agenda. 

2. Minutes. 

3. Ratifications. 

4. Petitions and complaints (if necessary): 
a. Request from STR for a section 332 

investigation on conversion of specific ad 
valorem rates (Docket No. 505). 

5. Stainless steel flatware (Inv. TA-201- 
30)—Vote. 

6. Consideration of document GC-B-069 
giving advice on language to be used in lieu 
of the phrase: "The Commission does not 
determine that there is no reasonable indi¬ 
cation” of injury under section 201(c)(2) of 
the Antidumping Act. 1921, as amended. 


7. Sugar (Inv. 22-41)—Briefing (after 3 
p.m.). 

8. Any items left over from previous 
agenda. 

CONTACT PERSON FOR MORE IN 
FORMATION: 

Kenneth R. Mason. Secretary, 202 
523-0161. 

[S-651-78 Filed 3-24-78; 10:50 am) 


[7020-02] 

9 

[USITC SE-78-15) 

UNITED STATES INTERNATIONAL 
TRADE COMMISSION. 

TIME AND DATE. 2 p.m.. Thursday. 
April 6. 1978. 

PLACE: Room 117. 701 E Street NW.. 
Washington, D.C. 20436. 

STATUS: Open to the public. 
MATTERS TO BE CONSIDERED: 

1. Stainless steel flatware (Inv. TA-201- 
30)—Vote on remedy (if necessary). 

2. Sugar (Inv. 22-41)—Vote. 

3. Polyvinyl chloride sheet and film from 
the Republic of China (Inv. AA1921-178)- 
Briefing and vote. 

CONTACT PERSON FOR MORE IN 
FORMATION: 

Kenneth R. Mason. Secretary. 202 
523-0161. 

(S-652-78 Filed 3-24-78; 10:50 am) 


[7545-01] 

10 

NATIONAL LABOR RELATIONS 
BOARD. 

TIME AND DATE: 10 a.m., Thursday. 
March 30, 1978. 

PLACE: Board Conference Room, 
Sixth Floor. 1717 Pennsylvania 
Avenue NW., Washington. D.C. 20570 

STATUS: Closed to public observa¬ 
tion. 

MATTERS TO BE CONSIDERED: 
Personnel matters. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Robert Volger, Acting Executive Sec¬ 
retary, Washington. D.C. 20570, tele¬ 
phone 202-254-9430. 

Dated, Washington, D.C., March 24. 
1978. 

By direction of the Board: 

George A. Leet, 
Associate Executive Secretary, 
National Labor Relations Board. 
(S-653-78 Filed 3-24-78; 10:50 am) 
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[7910-01] 

11 

RENEGOTIATION BOARD. 

DATE AND TIME: Tuesday, April 4, 
1978; 9 a.m. 

PLACE: Conference Room, 4th Floor, 
2000 M St. NW. ( Washington, D.C. 
20446. 

STATUS: Matters 1 through 12 are 
open to the public. Matters 13 through 
20 are closed to the public. Matters 21 
and 22 are not applicable for status. 

MATTERS TO BE CONSIDERED: 

1. Approval of minutes of meeting held 
March 21, 1978, and other Board meetings, 
if any. 

2. Report of the Chairman concerning: 

a. Budget, 

b. Case processing. 

c. Personnel actions, 

d. Organization progress of the staff, 
and 

e. Rulemaking and regulations. 

3. Revision to security clearance proce¬ 
dures. 

4. Report concerning revision of general 
orders, staff guides and administrative let¬ 
ters. 

5. Organization and operations of the elec¬ 
tronic data processing staff. 

6. Recommended clearance: 

Planning Research Corp. (Consol.), 
fiscal year ended June 30,1974. 

7. Recommended clearance: 

E-A Industrial Corp., fiscal year ended 
March 31, 1974. 

Recommendation for exemption (list 
3002): 

a. The Carborundum Co., fiscal year 
ended September 30,1976. 

b. Micro Networks Corp., fiscal year 
ended September 30. 1976. 

9. Recommended clearances without as¬ 
signment (list 1898): 

Allen Overalls Co. Inc., fiscal years 
ended June 30. 1966 through 1976. 

10. Recommended clearances without as¬ 
signment (list 1899): 

A. Cyclops Corp., fiscal year ended De¬ 
cember 31,1975. 

B. Wheeling-Pittsburgh Steel Corp., 
fiscal year ended December 31,1975. 

B-l. Johnson Steel and Wire Co., Inc., 
fiscal year ended December 31,1975. 

C. Chemetron Corp., fiscal year ended 
December 31,1975. 

D. Transco Products, Inc., fiscal years 
ended September 30,1975 and 1976. 

11. Recommended clearances without as¬ 
signment (list 1897): 

A. Ingersoll Rand Co., fiscal year ended 
December 31,1974. 

A-l. Terry Corp. of Connecticut (Con¬ 
necticut), fiscal year ended December 31, 
1974. 

A-2. Terry Service Corp. (Connecticut), 
fiscal year ended December 31,1974. 

A-3. Ingersoll Rand Research, Inc. 
(Delaware), fiscal year ended December 
31.1974. 

A-4. Millers Palls Co. (Massachusetts), 
fiscal year ended December 31, 1974. 

B. Torrington Co. (Delaware), fiscal year 
ended December 31, 1974. 

B-l. Torrington Co. (California), fiscal 
year ended December 31. 1974. 

B-2. Torrington Co. (Connecticut), fiscal 
year ended December 31,1974. 
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B-3. Torrington Co. (Massachusetts), 
fiscal year ended December 31,1974. 

B-4. Torrington Co. (Michigan), fiscal 
year ended December 31, 1974. 

B-5. Torrington Co. (North Carolina), 
fiscal year ended December 31,1974. 

B-6. Torrington Co. (Ohio), fiscal year 
ended December 31, 1974. 

,B-7. Torrington Co. (Pennsylvania), 
fiscal year ended December 31, 1974. 

C. Thomaston Special Products, fiscal 
year ended December 29. 1974. 

12. Proposed special accounting agree¬ 
ment: 

Computer Science Corp., fiscal year 
ended March 30, 1973. 

13. Freedom Of Information Act Appeal: 
Dean P. Pace, Esq. 

14. Recommended finding of excessive 
profits: 

Stelma, Inc., fiscal year ended March 31, 
1967. 

15. Northrop Corp. 

16-A. Recommended clearance and find¬ 
ing of excessive profits: 

Lanson Industries, fiscal years ended 
October 31, 1971 and 1972. 

16-B. Recommended clearance: 

Lark Industries, fiscal years ended Octo¬ 
ber 31. 1971 and 1972. 

17. Recommended finding of excessive 
profits: 

A. J. Industries, Inc.—Consolidated with: 

A. J. Industries, Inc. (Agent); Sargent- 
Fletcher Co., Inc.; Fleetwood Metals, 
Inc.; Armstrong Products Co.; and Sar¬ 
gent Engineering Corp., fiscal year 
ended March 31, 1972. 

18. Recommended clearance: 

Contract Machining Corp., fiscal years 
ended December 31,1972 and 1973. 

19. Recommended finding of excessive 
profits: 

Mason <fe Hanger—Silas Mason Co., Inc., 
fiscal years ended December 31, 1968 
through 1970. 

20. Recommended determination of exces¬ 
sive profits: 

MB Associates, fiscal year ended April 1, 
1973. 

21. Approval of agenda for meeting to be 
held April 18. 1978. 

22. Approval of agenda for other meetings, 
if any, 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kelvin H. Dickinson, Assistant Gen¬ 
eral Counsel-Secretary, 2000 M 
Street NW., Washington, D.C. 20446, 
202-254-8277. 

Dated: March 23, 1978. 

Harry R. Van Cleve, 
Acting Chairman. 
[S-658-78 Piled 3-24-78; 10:54 am) 


[6740-02] 

12 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

"FEDERAL REGISTER" CITATION 
OF PREVIOUS ANNOUNCEMENT: 
(Pub. Mar. 24, 1978, 43 FR 12436). 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: March 29. 
1978, 10 a.m. 


CHANGE IN THE MEETING: The 
Regular Commission Meeting has been 
changed to March 28, 1978, at 10 a.m. 
The following items have been added: 

Item No., Docket No. and Company 

ER-4.—E-8570 (Fuel Clause), Southern 
California Edison Co. 

P-4.—Project No. 2514, Appalachian 
Power Co. 

M-2.—Virginia Electric and Power Co. 

RP-8.—RP73-3 (PGA76-2), RP73-69 and 
RP72-99, (EPGA76-3), Transcontinental 

Gas Pipe Line Corp. 

CP-2.—CP76-464, Equitable Gas Co. 

Kenneth F. Plumb, 

Secretary. 

(S-660-78 Piled 3-24-78; 2:42 pm) 


[6730-01] 

13 

FEDERAL MARITIME COMMIS¬ 
SION. 

"FEDERAL REGISTER" CITATION 
OF PREVIOUS ANNOUNCEMENT: 
March 24. 1978, 43 FR 12437. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF THE MEETING: 
March 29, 1978, 10 a.m. 

CHANGES IN THE MEETING: Addi¬ 
tion of the following item to the open 
session: 

18. Agreement No. 9848-6: Applica¬ 
tion for extension through December 
31, 1980, of the U.S. Gulf/Brazil Pool 
Agreement. 

[S-659-78 Piled 3-24-78; 2:42 pm] 


[6325-01] ^ 

14 

CIVIL SERVICE COMMISSION: 

TIME AND DATE OF MEETING: 10 
a.m.-Noon, Friday, March 31, 1978. 

PLACE: Commissioners* Meeting 

Room, Room 5H09 (fifth floor), 1900 E 
Street NW., Washington, D.C. 

STATUS: Open (because of scheduling 
problems, earlier notice was not possi¬ 
ble). 

MATTERS TO BE CONSIDERED: 
Report and Implementation Schedule 
of the Task Force on the Internal 
Equal Employment Opportunity Pro¬ 
gram of the U.S. Civil Service Commis¬ 
sion. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

H. Patrick Swygert, General Coun¬ 
sel, Civil Service Commission, 202- 
632-4632. 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners. 
IS-667-78 Filed 3-27-78; 9:36 am] 
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PROPOSED RULES 


[4110-241 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Institute of Museum Services 

[45 CFR Part 64] 

MUSEUM SERVICES PROGRAM 

AGENCY: Institute of Museum Ser¬ 
vices. HEW. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: The Institute of Museum 
Services proposes a regulation govern¬ 
ing a program of Federal financial as¬ 
sistance to museums. The regulation 
implements the Museum Services Act. 
It states eligibility conditions, applica¬ 
tion requirements, funding criteria 
and other rules for the administration 
of the program. 

DATES: Comments must be received 
on or before April 27.1978. 

ADDRESSES: Comments should be 
addressed to: Mrs. Lee Kimche, Room 
309G. Hubert Humphrey Building, 200 
Independence Avenue SW., Washing¬ 
ton. D.C. 20201. 

FOR FURTHER INFORMATION 
CONTACT: 

Ms. Peggy Loar. 202-245-6753. 
SUPPLEMENTARY INFORMATION: 

Authority: Pursuant to the authority 
contained in the Museum Services Act (20 
U.S.C. 961-68), the Institute of Museum Ser¬ 
vices proposes to add a new part 64 to Title 
45 CFR. 

1. Nature of program. The museum 
Services Act (“the Act”) which is Title 
II of the Arts. Humanities and Cultur¬ 
al Affairs Act of 1976. was enacted on 
October 8. 1976. 

The purpose of the Act is stated in 
section 202 as follows: 

“It is the purpose of this title to encour¬ 
age and assist museums in their educational 
role, in conjunction with formal systems of 
elementary, secondary, and post-secondary 
education and with programs of nonformal 
education for all age groups: to assist muse¬ 
ums in modernizing their methods and fa¬ 
cilities so that they may be better able to 
conserve our cultural, historic, and scientific 
heritage: and to ease the financial burden 
borne by museums as a result of their in¬ 
creasing use by the public.’* 

The Act establishes an Institute of 
Museum Services (IMS) consisting of a 
National Museum Services Board and 
a Director. 

The National Museum Services 
Board consists of fifteen members ap¬ 
pointed for fixed terms by the Presi¬ 
dent with the advice and consent of 
the Senate. The Chairman of the 
Board is designated by the President 
from the appointed members. Mem¬ 
bers are broadly representative of var¬ 


ious museums and curatorial, educa¬ 
tional and cultural resources of the 
United States. In addition to the mem¬ 
bers appointed by the President, the 
following serve as members of the 
Board: the Chairman of the National 
Endowment for the Arts, the Chair¬ 
man of the National Endowment for 
the Humanities, the Secretary of the 
Smithsonian Institution, the Director 
of the National Science Foundation, 
and the Commissioner of Education. 
The Board has the responsibility for 
establishing the general policies of the 
Institute. 

The Director of the Institute is ap¬ 
pointed by the President, with the 
advice and consent of the Senate. The 
Director has responsibility for the 
general administration of the Institute 
and is authorized, subject to the policy 
direction of the Board, to make grants 
to museums under the Act. 

IMS is an agency within the Depart¬ 
ment of Health, Education, and Wel¬ 
fare. 

The Act lists a number of illustrative 
activities for which grants may be 
made, including assisting museums to 
meet their administrative costs for 
preserving and maintaining their col¬ 
lections, exhibiting them to the public, 
and providing educational programs to 
the public. Other activities are de¬ 
signed to aid museums in installing 
displays, interpretations and exhibi¬ 
tions; developing and maintaining pro¬ 
fessionally trained staff; developing or 
demonstrating new methods of conser¬ 
vation; carrying out specialized 
museum programs for specific seg¬ 
ments of the public, and engaging in 
activities in cooperation with other 
museums. 

For the Federal fiscal year ending 
September 30, 1978, $3.7 million has 
been appropriated for grants under 
the Act. 

2. Need for regulation. Certain rules 
are needed for the proper administra¬ 
tion of a Federal grant program. 
These rules relate to such matters as 
the types of institutions eligible to 
apply for a grant, the types of assis¬ 
tance available, the information which 
must be put in applications, and the 
criteria used to judge applications. Ap¬ 
plicants must know this information 
to determine whether to apply and 
how to submit applications. Federal 
law requires that these rules be pub¬ 
lished in the Federal Register (5 
U.S.C. 552). These rules generally 
appear in the form of a program regu¬ 
lation. 

Under the applicable procedures of 
this department, the public is invited 
to participate in the development of 
program regulations through the 
methods set forth in section 553, Title 
5, United States Code. After public 
comments on a proposed regulation 
have been received and considered, a 
final regulation is published in the 


Federal Register together with an ex¬ 
planation of the agency’s response to 
the comments. The regulation is later 
codified in the Code of Federal Regu¬ 
lations (CFR), the official compilation 
of Federal regulations. The Institute 
of Museum Services is following these 
procedures with respect to the 
Museum Services Program. 

The document set forth below is the 
Institute's proposed regulation for 
that program. 

3. Steps in development of the regu¬ 
lation to date. On January 27, 1977, a 
Notice of Intent to Issue Regulations 
for the Museum Services Program was 
published in the Federal Register. 
The notice alerted the public to the 
passage of the Act and the intention 
of the Department of Health, Educa¬ 
tion, and Welfare to issue a program 
regulation under it. The notice invited 
public comment on specific issues. 
Comments were received and have 
been considered in the preparation of 
the proposed regulation set forth 
below. The comments and responses 
are summarized in the Appendix to 
this document. 

The National Museum Services 
Board was sworn in on December 16, 
1977 and promptly took up rulemaking 
procedures at its meeting of December 
17, 1977. At meetings held on January 
6 and 7 and February 12 and 13. 1978, 
the Board extensively considered and 
discussed the proposed regulation and 
adopted it at the meeting of February 
13 for publication in the Federal Reg¬ 
ister. 

4. Summary of the regulation.—Sec¬ 
tions 64.1 and 64.2—Purpose and 
scope. The purpose section is based on 
the statement of purpose in the legis¬ 
lation and emphasizes easing of the fi¬ 
nancial burdens of museums. The 
scope section specifies that the regula¬ 
tion will apply only to appropriated 
funds. 

Sections 64.3 and 64.4—Definitions. 
The term “museum” is defined in 
§ 64.3. The definition of “museum” in 
§ 64.3(a) of the proposed regulation is 
based on the statutory definition. 
Under this definition a museum is a 
public or private nonprofit institution 
which is organized on a permanent 
basis for essentially educational or aes¬ 
thetic purposes and which, using a 
professional staff, owns or uses tangi¬ 
ble objects, whether animate or inani¬ 
mate, cares for these objects, and ex¬ 
hibits them to the public on a regular 
basis (through its own or other facili¬ 
ties). Clarification of certain terms 
used in this definition is found in 
564.3(c) and (d). A museum must have 
at least one staff member, paid or 
unpaid, who devotes his or her time 
primarily to the acquisition, care or 
exhibition of objects. The regulation 
makes clear that the term “museum” 
includes aquariums and zoological 
parks; botanical gardens and arboreta; 
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museums relating to art, history, natu¬ 
ral history, science and technology; 
and planetariums. 

A number of other terms used in the 
regulation, including “collection’' and 
“conservation,’’ are defined in §64.4. 
Readers should refer to these defini¬ 
tions when using the regulation. 

Section 64.5—Who may apply. Essen¬ 
tially any public or nonprofit private 
museum in the United States may 
apply. In § 64.19 applicants are advised 
of a number of civil rights laws that 
apply to the program, including Title 
VI of the Civil Rights Act relating to 
discrimination on the basis of race, 
Title IX of the Education Amend¬ 
ments of 1972, relating to discrimina¬ 
tion on the basis of sex. and section 
504 of the Rehabilitation Act of 1973, 
relating to discrimination on the basis 
of handicap. 

Sections 64.7 , 64.8 , and 64.9—Types 
of assistance available; allocations . 
Section 64.7 of the proposed regula¬ 
tion would provide for grants to assist 
museums to meet their administrative, 
staff and operating costs. It is under¬ 
stood that various operating functions 
such as education, conservation, and 
exhibition are essential to the effec¬ 
tive performance of museum services 
and that many institutions lack suffi¬ 
cient funds to carry out these func¬ 
tions at a level commensurate with in¬ 
creasing public demand for museum 
services. Accordingly, the proposed 
regulation allocates the major portion 
of IMS funds to grants for operational 
support under § 64.^7 designed to help 
museums carry out these essential 
functions. At least seventy-five per¬ 
cent of the funds are reserved for this 
type of assistance (§ 64.9), an emphasis 
which reflects the legislative history 
of the Act. 

Other types of assistance are avail¬ 
able for specialized projects beyond 
the institution's operating capacity. In¬ 
cluding assistance relating to training 
programs, technical assistance, conser¬ 
vation. programs for specific segments 
of the public, education programs, and 
intermuseum cooperation (§64.8). Be¬ 
cause of limited Federal funds for the 
Federal fiscal year ending September 
30, 1978, it is anticipated that a 
museum will receive no more than 
$25,000 under the program. 

Sections 64.10 and 64.11—Allowable 
costs ; application requirements. In the 
case of an operational grant, IMS 
funds will in effect cover a portion of 
the overall operating costs of a gran¬ 
tee to the extent that these costs are 
allowable under the applicable cost 
principles. Instructions as to what 
budgetary information a museum 
must supply in its application will ac¬ 
company the application form. 

Particular costs which may be al¬ 
lowed under these grants are covered 
in the relevant appendices to 45 CFR 
part 74 which set forth Government 


wide cast principles. For example, an 
applicant which is a private nonprofit 
organization would look to appendix F 
of Part 74 for applicable cost princi¬ 
ples. In addition to general principles 
regarding cost allowability and alloca¬ 
tion, that appendix states rules about 
the allowability of particular costs 
such as compensation for personal ser¬ 
vices and fringe benefits, meetings and 
conferences, professional service costs, 
advertising costs, bidding or proposal 
costs, preaward costs, rental costs, and 
transportation costs. 

Application requirements are in 
§64.11. If the applicant is applying as 
a private, nonprofit agency, the appli¬ 
cation must contain, among other 
things, a letter from the Internal Rev¬ 
enue Service indicating the applicant's 
nonprofit status. The applicant must 
submit a financial statement for its 
most recent completed fiscal year for 
which information is available and a 
statement describing how the assis¬ 
tance requested relates to the appli¬ 
cant’s overall plans for improvement. 
Applicants must provide a brief de¬ 
scription of their long range plans for 
program and financial development 
and an assurance that they will main¬ 
tain fiscal effort. 

Sections 64.13 and 64.14—Funding 
criteria. Criteria for judging applica¬ 
tions generally attempt to measure 
how a proposal contributes to the in¬ 
stitution’s financial and program pros¬ 
pects. Special criteria for judging ap¬ 
plications for projects under § 64.8 
evaluate the degree to which the pro¬ 
ject addresses problems common to 
museums, is exemplary, and may be 
replicated. Priority is given to muse¬ 
ums which have been providing 
museum services for more than two 
years. Applications will be reviewed by 
field readers or panels of experts, 
mostly from the museum profession 
(§64.12). 

Sections 64.16 and 64.17—Cost shar¬ 
ing. Ordinarily IMS funds cover 
more than 50% of a museum’s request¬ 
ed administrative or operating costs 
(in the case of an operational support 
grant) or no more than 50% of its pro¬ 
ject costs (in the case of a project 
grant). Provision for covering a great¬ 
er share of the cost in exceptional 
cases is made in the regulation. No 
more than 20 percent of the funds ap¬ 
propriated for the program may be 
used by IMS for grants which cover 
more than 50 percent of the proposal 
costs. Criteria are set forth for select¬ 
ing proposals qualifying for these 
funds (§64.17). 

Note.— It has been determined that this 
document does not contain a major proposal 
requiring preparation of an inflation Impact 
statement under Executive Order 11821 and 
OMB’s Circular A-107. Accordingly. 45 CFR 
Part 64 is proposed to be added as set forth 
below. 


Dated: March 10. 1978. 

George C. Seybolt, 
Chairman , National Museum 
Services Board. 

Lee Kimche, 

Director , Institute of Museum 
Services. 

Approved: March 16, 1978. 

Joseph A. Califano, Jr., 

Secretary of Health, 

Education, and Welfare. 

(Catalog of Federal Domestic Assistance No. 
13.923, Museum Services Program.) 

PART 64—MUSEUM SERVICES 
PROGRAM 

Sec. 

64.1 Purpose of museum services program. 

64.2 Scope of this document. 

64.3 Definition of museum. 

64.4 Other definitions. 

64.5 Eligibility—who may apply. 

64.6 (Reserved] 

64.7 General operational support. 

64.8 Other types of assistance—project 
support. 

64.9 Likely size of grants and allocation of 
funds among activities. 

64.10 Allowable costs. 

64.11 Application requirements—what the 
application must include. 

64.12 How applications are judged; prior¬ 
ities. 

64.13 Evaluation criteria for all applica¬ 
tions. 

64.14 Additional evaluation criteria for 
grants under § 64.8. 

64.15 Duration of grant. ♦ 

64.16 IMS share of the cost of a proposal. 

64.17 Criteria for applying exceptions. 

64.18 Applicable grant administration pro¬ 
visions. 

64.19 Applicable civil rights requirements. 

Authority: Secs. 201-210, Pub. L. 94-462 
<20 U.S C. 961-68) 

§ 64.1 Purpose of museum services pro¬ 
gram. 

The purpose of this program of Fed¬ 
eral financial assistance is to ease the 
financial burden borne by museums as 
a result of their increasing use by the 
public and to encourage and assist 
them to carry out their educational 
and conservation roles as well as other 
functions and to modernize their 
methods and facilities. 

§ 64.2 Scope of thi» document 

This document sets forth rules for 
the award of grants to museums from 
funds appropriated under the Museum 
Services Act including rules governing 
the eligibility of applicant institutions, 
the type of assistance which may be 
provided, the information which must 
be included in applications and criteria 
to be used in judging applications. 

§ 64.3 Definition of museum. 

(a) As used in this document, 
“museum" means a public or private 
nonprofit institution which is orga¬ 
nized on a permanent basis for essen- 
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tially educational or aesthetic pur¬ 
poses and which, using a professional 
staff: 

(1) Owns or uses tangible objects, 
whether animate or inanimate; 

(2) Cares for these objects; and 

(3) Exhibits them to the public on a 
regular basis (through its own or other 
facilities). 

(b) As used in this document, the 
term “museum” includes (but is not 
limited to) the following institutions if 
they satisfy the provisions of this sec¬ 
tion: 

(1) Aquariums and zoological parks; 

(2) Botanical gardens and arboreta; 

(3) Museums relating to art, history, 
natural history, science and technol¬ 
ogy; and 

(4) Planteriums. 

(c) For the purposes of this section, 
an institution uses a professional staff 
if it employs at least one staff 
member, whether paid or unpaid, who 
devotes his or her time primarily to 
the acquisition, care, or exhibition to 
the public of objects owned or used by 
the institution. 

(d) An institution does not exhibit 
objects to the public for purposes of 
this section if the display or use of the 
objects is incidental to an overall pur¬ 
pose of the institution which is other 
than exhibition to the public. 

§ 64.4 Other definitions. 

The following other definitions 
apply in this document: 

“Act” means the Museum Services 
Act. Title II of the Arts, Humanities 
and Cultural Affairs Act of 1976, Pub. 
L. 94-462 (20 U.S.C. 961-968). 

“Applicant” means an institution 
which is eligible and applies for assis¬ 
tance under the Act and this docu¬ 
ment. 

“Board” means the National 
Museum Services Board established 
under section 204 of the Act. 

“Collection” includes objects owned, 
used or loaned by a museum as well as 
literary, archival and documentary re¬ 
sources required for the study and in¬ 
terpretation of these objects. 

“Conservation” includes, but is not 
limited to, the following functions, as 
applied to animate as well as inani¬ 
mate objects: Technical examination 
of materials, techniques, and condi¬ 
tions; provision, insofar as practicable, 
of optimum environmental conditions 
for housing, exhibition, monitoring, 
nurturing and transportation of ob¬ 
jects; the physical treatment of ob¬ 
jects for the purpose of stabilizing, 
conserving and preserving their condi¬ 
tion, removal of inauthentic additions 
or accretions, and compensation for 
losses; the systematizing of collections 
and development of effective data re¬ 
trieval processes; research and train¬ 
ing in conservation; and establishment 
of the facilities to do research in or 
practice conservation. 


“Department” means the United 
States Department of Health, Educa¬ 
tion. and Welfare. 

“Director” means the Director of 
the Institute of Museum Services. 

“Grantee” means the recipient of a 
grant under the Act. 

“Institute” means the Institute of 
Museum Services (“IMS”) established 
under section 203 of the Act. 

“Museum services” means services 
provided by a museum including but 
not limited to preserving and main¬ 
taining its collections, exhibiting its 
collections to the public, and providing 
educational and other programs to the 
public through the use of its collec¬ 
tions and other resources. 

§ 64.5 Eligibility—who may apply. 

A museum located in the fifty States 
of the Union, the Commonwealth of 
Puerto Rico, the District of Columbia, 
Guam, American Samoa, the Virgin Is¬ 
lands, the Northern Mariana Islands, 
or the Trust Territory of the Pacific 
Islands may apply for a grant under 
the Act. A public or private nonprofit 
agency, such as a municipality, college, 
or university, which is responsible for 
the operation of a museum may apply 
on behalf of the museum. A museum 
operated by a department or agency of 
the Federal Government may apply 
only to the extent authorized by gen¬ 
eral principles of law applicable to the 
receipt of Federal assistance by these 
departments or agencies. 

§64.6 [Reserved] 

§ 64.7 General operational support. 

In order to maintain, increase or im¬ 
prove museum services, a museum 
may apply for a grant under the Act 
to meet its administrative, staff and 
operating costs. 

§ 64.8 Other types of assistance—project 
support. 

(а) In order to increase or improve 
museum services through projects 
which are additional to its operating 
program, a museum may apply for a 
grant to: 

(1) Develop training programs for its 
staff; 

(2) Obtain technical assistance to 
carry out its functions or provide tech¬ 
nical assistance to other museums; 

(3) Develop or demonstrate methods 
of conservation; 

(4) Develop and carry out museum 
programs for specific segments of the 
public, such as persons in urban neigh¬ 
borhoods, rural areas, Indian reserva¬ 
tions. penal and other State institu¬ 
tions. senior citizens, handicapped per¬ 
sons and educationally deprived or 
economically disadvantaged persons; 

(5) Develop and carry out exemplary 
educational programs; 

(б) Cooperate with other museums 
in developing traveling exhibitions, 


meeting transportation costs for these 
exhibitions, and identifying and locat¬ 
ing collections available for loan; and 

(7) Modernize its facilities (except in 
fiscal year 1978). 

(b) By notice published in the Feder¬ 
al Register and applicable to a par¬ 
ticular fiscal year, IMS may limit the 
types of activities to be funded under 
this section. 

(c) An applicant may apply for one 
or more types of assistance under 
§ 64.7 and this section. 

§ 64.9 Likely 8ize of grants and allocation 
of funds among activities. 

(a) In view of limited funds, it is an¬ 
ticipated that no museum will receive 
more than $25,000 under the Act for 
fiscal year 1978 and that most muse¬ 
ums which are funded will receive a 
smaller amount. For future fiscal 
years, similar limitations may be speci¬ 
fied by notice published in the Feder¬ 
al Register. 

(b) Not less than 75 percent of the 
funds available under the Act for 
grants in a fiscal year will be reserved 
for grants under §64.7 (general oper¬ 
ational support). 

§64.10 Allowable costs. 

(a) Determinations of costs allowa¬ 
ble under a grant are made in accor¬ 
dance with government wide cost prin¬ 
ciples in Appendix C to 45 CFR Part 
74 (in the case of applicants which are 
State or local government agencies). 
Appendix D (in the case of applicants 
which are institutions of postsecon¬ 
dary education), and Appendix F (in 
the case of applicants which are other 
nonprofit institutions). 

(b) Costs of purchasing objects to be 
included in the collection of a museum 
are not allowable (except library, liter¬ 
ary or archival material incident to an 
activity under § 64.7 or § 64.8). 

§64.11 Application requirements—what 

the application must include. 

To apply for a grant, a museum 
must submit the designated applica¬ 
tion form containing the following in¬ 
formation: 

(a) A brief description of the 
museum including its purpose and or¬ 
ganization, the size and contents of its 
collection, the number and general 
duties of staff members, the types of 
programs provided, and the size and 
type of community and population 
served; 

(b) For an applicant applying as a 
private, nonprofit institution, a letter 
from the Internal Revenue Service in¬ 
dicating the applicant’s eligibility for 
nonprofit status under section 
501(c)(3) of the Internal Revenue 
Code of 1954; 

(c) A financial statement for the mu¬ 
seum’s most recent completed fiscal 
year for which information is available 
(an audited statement is preferred; if 
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the applicant has previously received 
an IMS award, the statement must be 
audited); 

(d) A copy or brief description of the 
museum's long range plans for pro¬ 
gram and financial development; 

(e) In the case of an application 
under § 64.8(a)(5) (specialized educa¬ 
tional programs), a description of the 
museum’s plans, if any, for coordina¬ 
tion with other educational organiza¬ 
tions; 

(f) A description of the assistance 
which the applicant requests; 

(g) A brief statement showing how 
the applicable criteria set forth in 
§§64.13-14 relate to the proposal; and 

(h) An assurance that the applicant 
will maintain its fiscal effort for 
museum services. (An applicant com¬ 
plies with this assurance if its aggre¬ 
gate expenditures for museum services 
(exclusive of Federal assistance) for 
the grant period are at least equal to 
those expenditures for the equivalent 
preceding period.) 

§64.12 How applications are judged; pri¬ 
orities. 

(a) Competitive applications are 
rated under the criteria stated in 
§§64.13 and 64.14 in accordance with 
applicable procedures of the Depart¬ 
ment. Normally, these applications are 
first evaluated by readers, panels of 
experts, or both. Final determinations 
as to the award of grants are made by 
the Director after review by the 
Board. 

(b) Notwithstanding the criteria in 
§§64.13 and 64.14, priority will be 
given to applications for museums 
which have been providing museum 
services for more than two years. 

§ 64.13 Evaluation criteria for all applica¬ 
tions. 

All applications are judged by the 
following criteria: 

(a) The degree to which the assis¬ 
tance requested will result in more ef¬ 
fective performance of museum ser¬ 
vices; 

(b) The quality of the museum’s 
long range plans for program and fi¬ 
nancial development and the relation¬ 
ship of the proposal to these plans; 

(c) The degree to which the assis¬ 
tance will contribute to the museum’s 
financial stability; 

(d) The benefit of the proposal to 
the area or community of which the 
museum is a part, including the degree 
to which the museum serves popula¬ 
tions otherwise unserved by museums; 

(e) The degree to which the need for 
the requested financial assistance is 
due to factors such as increased 
demand for museum services, in¬ 
creased attendance, or other factors 
beyond the control of the applicant; 

(f) The degree to which the appli¬ 
cant lacks alternative Federal sources 
of support for the proposal; 


(g) The degree to which the museum 
receives financial support from com¬ 
munity and other sources; 

(h) The existing accessibility of the 
museum’s facilities to the public and 
the accessibility of the facilities as it 
would be affected by the proposal; 

(i) The quality and importance of 
the museum’s collection, including the 
extent to which the collection is 
unique and irreplaceable; 

(j) The relationship among size of 
staff, quality of staff, and museum fa¬ 
cilities; and the effect of the proposal 
on this relationship and on the overall 
quality of museum’s performance. 

§64.14 Additional evaluation criteria for 
grants under § 64.8. 

The following additional criteria 
apply to the evaluation of applications 
for special projects under § 64.8: 

(a) The degree to which the applica¬ 
tion addresses a problem which is gen¬ 
eral to a number of museums but has 
not been adequately addressed; 

(b) The degree to which the project 
represents a model or exemplary ap¬ 
proach to a problem and may be repli¬ 
cated; 

(c) The quality of the project as 
measured by the qualifications and ex¬ 
perience of personnel designated to 
carry it out, the sufficiency of size and 
scope of the project so as to achieve 
productive results, and the reasonable¬ 
ness of estimated cost in relation to 
anticipated results; and 

(d) The soundness of the project, in¬ 
cluding the degree to which the objec¬ 
tives of the project are sharply de¬ 
fined, clearly stated and capable of 
being achieved by the proposed proce¬ 
dures; and provision is made for ade¬ 
quate evaluation of the project and for 
disseminating the results of the pro¬ 
ject to other interested parties. 

§ 64.15 Duration of grant. 

Grants under the Act normally 
permit the grantee to use the funds 
for a period of up to twelve months 
from the start of the grant period. 
The grantee may use grant funds 
during the period specified in the 
grant document unless the grant is 
suspended or terminated. If, in the 
case of a grant under § 64.8, the gran¬ 
tee needs additional time to complete 
the grant project the grantee may 
apply for an extension of the grant 
period without additional funds. The 
Director may approve this extention 
in his or her discretion. In exceptional 
cases, applicants may receive grants 
for multi-year projects in accordance 
with applicable procedures of the De¬ 
partment. 

§ 64.16 IMS share of the cost of a propos¬ 
al. 

(a) Subject to § 64.0(a) and the appli¬ 
cable requirements in 45 CFR Part 74 
relating to allowable costs, a museum 


may receive a grant for up to 50 per¬ 
cent of its proposed operating or activ¬ 
ity budget for museum services in the 
case of a grant under § 64.7, or up to 50 
percent of its approved project costs, 
in the case of a grant under § 64.8. In 
exceptional cases, when clearly justi¬ 
fied under the criteria in §64.17, a 
museum may receive a grant for an 
amount in excess of this 50 percent 
limitation. No more than 20 percent of 
funds appropriated for grants under 
the Act for a fiscal year may be used 
by IMS for grants in that fiscal year 
which exceed the 50 percent limita¬ 
tion. 

(b) Examples include: (1) Museum X 
has an operating budget of $100,000. 
After assessing its program. Museum 
X concludes that adequate perfor¬ 
mance of museum services, including 
the exhibition of its collection to the 
public for an additional day each 
week, requires an operating budget of 
$120,000. Museum X applies for 
$20,000 of IMS funds for administra¬ 
tive and operating costs under §64.7. 
The remaining $100,000 includes more 
than $20,000 of costs which are consid¬ 
ered allowable under applicable cost 
principles in 45 CFR Part 74. Museum 
X’s application for $20,000 is eligible 
for consideration. 

(2) Museum Y applies for funding a 
staff member for a conservation labo¬ 
ratory and for costs incidental to de¬ 
veloping a new method of paper con¬ 
servation. The total cost of the project 
is $25,000. Museum Y applies for 
$12,500 to cover this cost. It under¬ 
takes to furnish the other $12,000 
from non-Federal sources. Its applica¬ 
tion may be considered. 

§ 64.17 Criteria for applying exceptions. 

In determining whether a proposal 
which has been selected for an award 
qualifies for Federal funds in excess of 
the 50 percent limitation described in 
§ 64.16, the Director applies the follow¬ 
ing criteria: 

(a) The financial condition of the 
museum to be assisted; 

(b) The inability of the museum to 
obtain other funds due to factors 
beyond its control; 

(c) The quality of the proposal; 

(d) The quality of the museum’s col¬ 
lection; and 

(e) The extent to which the museum 
serves populations otherwise unserved 
by museums. 

§64.18 Applicable grant administration 
provisions. 

(a) The provisions of Part 74 of Title 
45 CFR (45 CFR part 74) and related 
appendices apply to the award and ad¬ 
ministration of grants under the Act. 
Part 74 contains general rules about 
fiscal and administrative matters per¬ 
taining to grants awarded by the De¬ 
partment, including rules about re¬ 
taining records, accounting for grant- 
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related Income, cost sharing (including 
rules for valuation of in-kind contribu¬ 
tions). grantee financial management 
systems, fiscal and performance re¬ 
ports. grant payment requirements, 
oudget revisions, grant closeout, sus¬ 
pension and termination of a grant, 
preapplication and application forms, 
standards for procurement under 
grants and other pertinent matters. 

(b) 45 CFR Part 16, relating to a de¬ 
partment grant appeals process, ap¬ 
plies to the resolution of particular 
disputes arising under grants awarded 
under the Act. 

§64.19 Applicable civil rights require¬ 
ments. 

Federal financial assistance under 
the Act is subject to: 

(a) Title VI of the Civil Rights Act 
of 1964 (relating to discrimination on 
the basis of race) and accompanying 
regulations (45 CFR Part 80); 

(b) Title IX of the Education 
Amendments of 1972 (relating to dis¬ 
crimination on the basis of sex) and 
accompanying regulations (45 CFR 
Part 86); 

(c) Section 504 of the Rehabilitation 
Act of 1973 (relating to discrimination 
on the basis of handica p) an d accom¬ 
panying regulations (45 CFR Part 84). 

Appendix—Response to Public com¬ 
ments on Notice of Intent To Issue 
Regulations for the Museum Ser¬ 
vices Program 

In response to the notice of intent to 
issue regulations for the Museum Ser¬ 
vices Program, which was published in 
the Federal Register on January 18, 
1977. the Institute of Museum Services 
(IMS) received approximately thirty 
letters of comment from museums, or¬ 
ganizations representing museums, 
and other concerned agencies and or¬ 
ganizations. Comenters were represen¬ 
tative of small community museums as 
well as institutions serving large met¬ 
ropolitan areas. Comments perinent to 
the topics covered in the proposed reg¬ 
ulation are summarized below, togeth¬ 
er with a brief description of how the 
proposed regulation addresses the 
major concerns noted in the com¬ 
ments. (Comments are discussed in the 
order the topic appears in the pro¬ 
posed regulation; references to ''regu¬ 
lation" are to the proposed regula¬ 
tion.) 

DEFINITIONS—§§ 64.3-64.4 

Commenters generally thought that 
the statutory definition of "museum" 
is adequate. Some commenters saw the 
need for clarification of certain terms 
so as not to exclude institutions which 
should receive consideration. For ex¬ 
ample, commenters observed that a re¬ 
strictive interpretation of the phrase 
"using a professional staff" (in the 
definition of "museum" could exclude 
institutions which must rely on volun¬ 


teer staffs or that a narrow reading of 
the phrase "exhibits objects to the 
public on a regular basis" might ex¬ 
clude institutions which lack their 
own exhibit space but exhibit their 
collections through educational pro¬ 
grams or traveling exhibits. Some 
commenters requested specification of 
the types of museums covered by the 
Act. A number of commenters suggest¬ 
ed detailed definitions of terms or con¬ 
cepts such as "professionally trained," 
"conservation," and "traveling exhib¬ 
its" as used in the statute. 

The definition of "museum" in the 
regulation (§ 64.3(a)) reflects the defi¬ 
nition in § 210 of the Act. As used in 
the regulation, the phrase, "using a 
professional staff" includes use of 
unpaid staff (§64.3(0). That an insti¬ 
tution lacks its own facilities for ex¬ 
hibits is not disqualifying if it exhibits 
objects through such means as educa¬ 
tional programs or traveling exhibits. 
A definition is given for "collection," 
"conservation," and various other 
terms. However, at this stage, IMS has 
declined to attempt to define certain 
other terms or concepts for which 
commenters requested definition. It is 
believed that experience in the admin¬ 
istration of the program will help de¬ 
termine if further definitions are 
needed and, if so, what the definitions 
should be. 

ELIGIBILITY—} 64.5 

A majority of the commenters felt 
that the eligibility requirements 
should be flexible and that accredita¬ 
tion should not be a condition. Com¬ 
menters observed that the most com¬ 
monly used accreditation standards 
are those devised by the American As¬ 
sociation of Museums (AAM) and that 
only a limited percentage of museums 
are accredited under them. One com- 
menter suggested that a letter from 
AAM confirming an institution's 
intent to apply for accreditation 
should suffice or that a separate 
system of accreditation should be es¬ 
tablished for applicants under the Act. 
Other commenters felt that any insti¬ 
tution fitting the definition of 
"museum" in the Act should be eligi¬ 
ble. 

Under the proposed regulation any 
museum, as defined in §64.3, is eligi¬ 
ble. However, priority in the evalua¬ 
tion of applications will be given to in¬ 
stitutions which have provided 
museum services for more than two 
years, with the result that only these 
museums are likely to be funded 
(§§64.5; 64.12(b)). No requirement of 
accreditation or application for ac¬ 
creditation is imposed. 

TYPES OF ASSISTANCE AND ALLOCATION OF 

FUNDS—§§ 64.7-64.9 

Commenters expressed an overriding 
concern that IMS give primary consid¬ 
eration to applications for basic oper¬ 


ational support. Commenters regarded 
this support as the most difficult type 
of assistance for an institution to 
obtain. Some commenters suggested 
that a priority for operational support 
be reflected in the regulation. One 
commenter suggested a 75/25 split. 

Most commenters recommended 
against earmarking funds for particu¬ 
lar types of museums. Commenters 
thought categorization of museums by 
type for this purpose would be impos¬ 
sible and that such earmarking might 
preclude equitable distribution of 
funds. Commenters generally thought 
that other types of assistance autho¬ 
rized in the Act, while accorded lower 
priority than operational support, 
should also be made available. Some 
commenters thought that the percent¬ 
age of funds available for exhibits and 
displays should be limited. Others pre¬ 
ferred determination of what should 
be funded on a case by case basis. (It 
was pointed out that zoological parks 
and aquariums have a great need to 
construct or install new exhibits.) 

A number of commenters made spe¬ 
cific suggestions regarding various 
types of financial assistance which 
IMS is authorized to provide. With re¬ 
spect to staff development or training 
programs, commenters suggested that 
graduate level and inservice training 
could be worthwhile but that lower 
priority should be given to undergrad¬ 
uate training. One commenter urged 
that emphasis be given to conservation 
training programs in view of the need 
for this type of expertise. 

Since the Act authorizes IMS to aid 
"specialized museum programs for spe¬ 
cific segments of the public," a 
number of commenters identified spe¬ 
cific "segments" of the public which 
should be named in the regulation. 
Thus commenters mentioned the insti¬ 
tutionalized, the handicapped, senior 
citizens, preschool children and other 
groups. On the other hand, one com¬ 
menter expressed the view that the 
emphasis on specialized programs 
should not result in the exclusion of 
museums or museum projects serving 
the general public. 

Reflecting the consensus of the com¬ 
menters, the proposed regulation gives 
highest priority to helping museums 
to meet administrative and operating 
costs (§64.7). Seventy-five percent of 
the IMS funds available for grants in a 
fiscal year are reserved for this type of 
museum assistance (§ 64.9(b)). The reg¬ 
ulation also informs applicants of the 
Institute's anticipation that no 
museum will receive, for a fiscal year, 
more than $425,000 and that most mu¬ 
seums which are funded will receive a 
smaller amount. In line with com¬ 
menters’ suggestions there are no ear¬ 
marks for particular types of muse¬ 
ums. 

IMS may make available other cate¬ 
gories of assistance which are identi- 
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fled (§64.8). However, no earmarking 
of funds for particular catr^ories is at¬ 
tempted, and applications for them 
will be weighed on their merits. Be¬ 
cause of limited funds, aid for modern¬ 
ization of facilities will not be provided 
in fiscal year 1978 (§ 64.8(a)(7)). No at¬ 
tempt is made to limit the type of 
training w r hich may be provided under 
the category of developing training 
programs (§ 64.8(a)(1)). The proposed 
regulation suggests some categories of 
target groups at which museum pro¬ 
grams for specific segments of the 
public may be addressed but does not 
exclude other groups (§ 64.8(a)(4)). 

ALLOWABLE COSTS—§ 64.10 

Comments agreed that a grant 
under the Act should not cover objects 
to be included in the collection of a 
museum although one commenter 
urged that in rare circumstances IMS 
should be able to help in the acquisi¬ 
tion of objects of unique scientific or 
aesthetic value which otherwise would 
be lost. 

Allowable costs for the program are 
generally determined under govern¬ 
ment-wide cost principles found in 45 
CFR Part 74, which, among other 
things, provide for a wide range of spe¬ 
cific costs which are allowable as well 
as those which are unallowable. As 
suggested, the proposed regulation 
(§64.10) excludes cost of purchasing 
objects for for inclusion in a museum’s 
collection (except for certain literary 
or archival material). 

APPLICATION REQUIREMENTS—§ 64.11 

Commenters suggested that appli¬ 
cants should be required to submit 
some evidence of eligibility through 
such materials as financial or budget¬ 
ary statements, determinations under 
§ 501(c)(3) of the Internal Revenue 
Code, descriptions of financial or pro¬ 
gram plans, and the like. Section 64.11 
takes these comments into account in 
setting forth application requirements. 
In addition, a number of requirements 
not mentioned by commenters are set 
forth, including the assurance that an 
applicant maintain fiscal effort 
(§ 64.11(h)). 

FUNDING CRITERIA—§§ 64.13-64.14 

Commenters favored general fund¬ 


ing criteria which would measure the 
relationship between a grant proposal 
and the applicant’s overall goals. Com¬ 
menters thought criteria should en¬ 
courage a museum to evaluate its goals 
and programs. Most commenters ap¬ 
peared to think that emphasis should 
be given to a museum’s interest in edu¬ 
cation, although there was dispute as 
to how much weight should be given 
to past efforts in education. As be¬ 
tween funding present need or new ini¬ 
tiatives, commenters generally favored 
funding of present need, particularly 
for operational support. Commenters 
suggested that IMS not fund projects 
which extend an institution beyond its 
capacity. Concern about coordination 
with other sources of support was evi¬ 
dent. 

The funding criteria set forth in the 
proposed regulation generally consider 
the relationship between the grant 
proposal and a number of factors re¬ 
lating to the applicant’s overall finan¬ 
cial and program plans. In particular, 
the contribution of the proposal to 
more effective performance of the mu¬ 
seum’s functions, to its long range 
plans for program and financial devel¬ 
opment, and to its financial stability 
figure in the evaluation. Self-evalua¬ 
tion is encouraged through the re¬ 
quirement that an applicant submit 
copies of its long range plans for pro¬ 
gram and financial development 
(§ 64.11(d)) and that the applicant 
show the relationship of its proposal 
to those plans. Emphasis is given to 
present need throughout the regula¬ 
tion. and the criteria specifically ad¬ 
dress the degree to which the appli¬ 
cant’s need for financial assistance is 
due to factors such as increased 
demand for museum services, in¬ 
creased attendance, or other factors 
beyond the applicant’s control. The 
criterion which measures the contribu¬ 
tion of a proposal to the financial sta¬ 
bility of an applicant should help to 
check proposals which, while worth¬ 
while, may tend to extend an institu¬ 
tion beyond its financial or staff ca¬ 
pacity. 


COST SHARING—§§ 64.16—64.17 

No more than 20 percent of the 
funds appropriated for IMS grants for 


a fiscal year may be used for grants in 
that fiscal year which exceed 50 per¬ 
cent of the cost of a proposal. Com¬ 
menters thought these extra funds are 
greatly needed and will be most bene¬ 
ficial to small museums with collec¬ 
tions of high quality but beset with 
funding problems. Other commenters 
thought that in the distribution of 
these funds priority should be given to 
conservation activities. 

Commenters also thought that flexi¬ 
bility should be maintained in deter¬ 
mining the sources of funds which a 
museum could use to cover the non- 
Federal share of the cost of a propos¬ 
al. Commenters thought that blanket 
rules requiring the non-Federal fifty 
percent to consist of “new” money 
should be avoided since many institu¬ 
tions are already operating at the 
limits of their funding capabilities and 
requiring “new” funding as a source of 
non-Federal funds would prevent 
many institutions from participating. 
One commenter suggested a require¬ 
ment that two-thirds of the non-Fed¬ 
eral share come from existing budget 
levels and the remaining one-third 
consist of new funds. 

For the reasons submitted by the 
commenters, the proposed regulation 
establishes no requirement with re¬ 
spect to the source of a museum’s non- 
Federal contribution. Thus, IMS will 
ascertain that all applicants will meet 
the applicable non-Federal share re¬ 
quirement but will not look behind an 
applicant’s non-Federal contribution 
to determine if the funds constitute 
“new money”. In the case of grants for 
operational support, the proposed reg¬ 
ulation contemplates considerable 
flexibility by permitting a museum to 
meet its non-Federal share from any 
costs in its operating budget which 
satisfy Government-wide cost princi¬ 
ples. No requirement is imposed that 
the applicant identify a particular op¬ 
erating “project” to which these costs 
relate, although the applicant may do 
so if it wishes. Very general criteria 
are set forth for determining which 
applications should qualify for grants 
covering in excess of 50 percent of 
costs. 


[FR Doc. 78-7554 Filed 3-27-78; 8:45 am) 
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Title 7—Agriculture 

CHAPTER II—FOOD AND NUTRITION 
SERVICE, DEPARTMENT OF AGRI¬ 
CULTURE 

SUBCHAPTER A—CHILD NUTRITION 
PROGRAMS 

PART 225—SUMMER FOOD SERVICE 
PROGRAM FOR CHILDREN 

Final Rule 

AGENCY: Food and Nutrition Service. 
USDA. 

ACTION: Final rule. 

SUMMARY: The Department is issu¬ 
ing final regulations for the Summer 
Food Service Program for Children in 
order to provide for the administra¬ 
tion and implementation of the Pro¬ 
gram for the upcoming summer 
period. These regulations are based on 
both the interim and the proposed 
regulation issued on Janurary 31. 1978 
and February 3. 1978 respectively, and 
reflect the Department’s consideration 
of public comments on both those reg¬ 
ulations. 

DATE: Effective March 28. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Henry S. Rodriguez. Acting Di¬ 
rector. Child Care and Summer Pro¬ 
grams Division, Food and Nutrition 
Service, U.S. Department of Agricul¬ 
ture, Washington. D.C. 20250, 202- 
447-8211. 

SUPPLEMENTARY INFORMATION: 
On January 31 and February 3, there 
were published in the Federal Regis¬ 
ter interim and proposed regulations 
(43 FR 4038 and 43 FR 4622, respec¬ 
tively) for the Summer Food Service 
Program for Children, authorized by 
Section 13 of the National School 
Lunch Act, as amended by Pub. L. 95- 
166, approved November 10, 1977. Reg¬ 
ulations were issued on interim and 
proposed bases becasue the Depart¬ 
ment determined that such action was 
in the public interest. The portion of 
Program regulations found in the in¬ 
terim regulations contained provision 
which required timely action by the 
Department and State agencies. 

A public comment period for interim 
regulations extending through Febru¬ 
ary 21, 1978 was provided for. The 
period for comment on the proposed 
regulations ran through February 24, 
1978. A total of 82 communications 
were received and evaluated and the 
following discusses those comments, 
and, where applicable, the areas of 
final regulations changed because of 
them. 


RULES AND REGULATIONS 

General 

A significant number of comments, 
as well as general inquires received by 
the Department, indicate that there 
are misunderstandings as to the differ¬ 
ence between participation by 
“camps” and other sponsors. Under 
the Act, “service institution” (sponsor) 
is defined as a nonresidential public or 
private institution or a residential 
public or private nonprofit summer 
camp. Generally, a nonresidential in¬ 
stitution must establish eligibility to 
participate in the Program for each 
site by demonstrating that one-third 
of the children residing in the area 
served by the site are eligible for free 
or reduced price school meals or that 
one-third of the children, enrolled are 
eligible for such meals. Such sponsors 
are permitted to serve up to three 
meals to each child each day (includ¬ 
ing at least one supplement). They 
may claim reimbursement for all 
meals served. Residential summer 
camps do not have to demonstrate 
either that they serve an area of poor 
economic conditions or that one-third 
of the enrolled children are eligible for 
free or reduced price school meals. 
They are permitted to serve up to four 
meals to each child each day. but may 
claim reimbursement only for meals 
served free to enrolled children who 
meet the eligibility standards for free 
and reduced price school meals. 

A nonresidential sponsor whether or 
not it can meet the “poor economic 
conditions” qualifications is eligible to 
participate in the Program as a 
“camp” by operating as an enrolled 
program and serving four meals to 
each child each day (or three meals 
consisting of a breakfast, lunch, and 
supper). Such a “camp” may claim 
reimbusement only for meals served to 
children who are eligible for free or re¬ 
duced price school meals. 

Definitions 

A number of commenters suggested 
that “rural” and “outreach” or “rural 
outreach” be defined in regulations in 
order to clarify the extent of such out¬ 
reach intended by the law and regula¬ 
tions. While the Department is sympa¬ 
thetic to the reasons for such sugges¬ 
tions, it believes that the intent of the 
rural outreach requirement is adquate- 
ly dealt with in § 225.5(c) and feels 
that such definitions, if included, 
could be counterproductive in that 
they might not adequately deal with 
State or local conditions, and hence, 
might interfere with, rather than 
assist, State agency efforts in this 
regard. The Department intends to 
more specifically address this issue, 
and the concerns expressed about it, 
next year through the Program man¬ 
agement and administration plan. 

With regard to the definition of 
“children”, several commenters asked 
that for various reasons the age limit 


be raised to 21 years. The law specifi¬ 
cally defines “children”, other than 
the handicapped, as being 18 years of 
age and under. As a result, this change 
cannot be made in the regulations. 

Only two comments were received on 
the definitions relating to Program 
funding in response to the specific re¬ 
quest in the preamble to the interim 
regulations. The Department believes 
that the definitions found in the inter¬ 
im regulations are adequate for Pro¬ 
gram use and any significant changes 
in them at this point could adversely 
affect Program planning already initi¬ 
ated by the Department and State 
agencies. The Department will, howev¬ 
er, continue to examine this area in 
connection with future Program regu¬ 
lations. 

Procedures for Approval of Sponsors 
and Sites 

Several commenters objected to the 
50 site limit placed on certain sponsors 
which are allowed to participate with¬ 
out providing a year-round service to 
the community. The Department is re¬ 
taining the limitation in final regula¬ 
tions because it firmly believes that 
the administration of a large, multisite 
food service operation requires a well 
organized, established administrative 
structure. However, sponsors serving 
migrant children would be exempted 
from the 50-site limitation if they 
have a history of successful service to 
the migrant community. Generally 
speaking, appropriate State or local 
initiative can result in additional spon¬ 
sors being available to serve areas re¬ 
quiring 50 or more sites. 

Responsibilities of State Agencies 

A number of respondents objected to 
the 30 and 15 day time limits by which 
certain, specified State agency person¬ 
nel must be available for Program-re¬ 
lated duties. The Department is sensi¬ 
tive to many of the arguments pre¬ 
sented against these limits but also is 
convinced that there are some situa¬ 
tions which justify retention of this 
provision. Accordingly. ‘ final regula¬ 
tions contain the same requirement 
but modify it somewhat by allowing 
State agencies to petition FNS for a 
relaxation of the requirement based 
on submission of evidence that such 
relaxation will not prevent the State 
from carrying out its responsibilities 
on a timely basis. In this regard the 
Department believes that exceptions 
relating to field staff might be reason¬ 
able if the workload assigned to and 
the training of such personnel permit 
a later hiring date. On the other hand, 
the work related to the application ap¬ 
proval process and other administra¬ 
tive work is less predictable and excep¬ 
tions covering that work would be 
made only where there is every assur¬ 
ance that it will not adversely affect 
Program operations. 
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Based on several relevant comments, 
the Department believes it is appropri¬ 
ate for State agencies to allow camps 
to participate in the Special Milk Pro¬ 
gram and to be reimbursed for milk 
served to children from whom no re¬ 
imbursement may be claimed under 
the Program. Recognizing the ac¬ 
countability problems, there still is no 
other reason to deny participation in 
the Special Milk Program, as long as 
there is no overlap in reimbursement 
claimed. 

Several commenters objected to the 
provision that sponsors will not be al¬ 
lowed to participate if their adminis¬ 
trative personnel have not attended 
State agency training. The Depart¬ 
ment recognizes the possible difficul¬ 
ties this could present for both State 
agencies and sponsors. However, the 
Department believes that this training 
is an essential component of and pre¬ 
requisite to successful Program par¬ 
ticipation and that a good faith effort 
on the part of the State agency and 
sponsor alike will eliminate potential 
problems in this area. The new provi¬ 
sion, therefore, puts the burden on the 
State agency to ensure that the neces¬ 
sary training is provided. Several com¬ 
menters objected to the use of statisti¬ 
cal sampling on the grounds that 
there was insufficient knowlege avail¬ 
able on the subject to expect it to be 
properly implemented this year. Final 
regulations allow State agencies to use 
statistical sampling if they so wish and 
indicate the Department’s intention to 
do so on a selected basis. The Depart¬ 
ment has been made aware of appar¬ 
ent confusion surrounding the terms 
“food specifications” and “meal qual¬ 
ity standards.” As suggested in the 
preamble to the interim regulations, 
“food specifications” deal with the 
quantity and quality of food items 
which might be served as part of a 
meal under the Program. In this case, 
quantity refers to standard sizes, mea¬ 
surements, etc., by which individual 
items may be evaluated in light of the 
meal requirements in §225.10. Quality 
deals with the grading standards, fat 
content, etc. of each item. “Meal qual¬ 
ity standards” are primarily guidelines 
which suggest how food items may, 
within Program meal requirements, be 
brought together to provide for nutri- 
itional adequancy, as well as meal ac¬ 
ceptability. The meal quality stan¬ 
dards are not menu cycles but should 
be reflected in the menu cycles re¬ 
quired in food service management 
company contracts under § 225.11(a) 
(2)(ii) or in menu cycles developed and 
used by sponsors preparing their own 
meals. 

The Department is also aware that 
there is some question as to whether 
or not State agencies must utilize the 
health inspection funds provided for 
in § 225.5(t). The Department believes 
that the law authorized these expendi¬ 
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tures because in the past there has 
been inadequate health department 
coverage available. Therefore, it is felt 
that State agencies have a positive re¬ 
sponsibility to use these funds where 
additional support is needed to insure 
the quality of food served under the 
Program and when doing so, encour¬ 
age the use of impartial testing proce¬ 
dures. 

There is concern that because of the 
late publication of these regulations, 
as well as the newmess of the require¬ 
ment, the dates for implementation of 
food service management company 
registration are unrealistic. The De¬ 
partment appreciates this concern and 
has, in these regulations, moved each 
relevant date to a timed 1 month later 
than in the interim regulations for 
programs conducted this year. Even 
though there is a feeling that the ear¬ 
lier dates will ultimately be more con¬ 
ducive to a meaningful conduct of the 
registration process, the Department 
believes that the procedure will be in- 
tially best served by an orderly and 
thoughtful development. In subse¬ 
quent years, the dates will revert back 
to those originally proposed. Several 
commenters expressed concern that 
the provision requiring submission of 
information on food service manage¬ 
ment company contract terminations 
Is not clear. It is intended that this 
provision apply to contract termina¬ 
tions which result from a failure by 
the food service management company 
to meet the terms of the contract, as 
determined by the other party to the 
contract, or by an individual or agency 
having the authority to make such a 
determination. It is not intended to in¬ 
clude contracts which, for example, 
terminate on an agreed upon expira¬ 
tion date, or under circumstances 
where a party other than the food ser¬ 
vice management company defaults. 

One commenter suggested that in 
order to increase the effectiveness of 
the food service management company 
registration process, the serious defi¬ 
ciencies referred to as grounds for 
denial of registration should be spe¬ 
cifically enumerated. The Department 
supports this idea and these regula¬ 
tions describe certain deficiencies 
which support denial. As indicated in 
the regulatory language, however, the 
named deficiencies are not all-inclu¬ 
sive but rather are illustrative of 
grounds for denial. 

A number of commenters objected to 
the removal of the traditional provi¬ 
sion allowing States to establish Pro¬ 
gram requirements not inconsistent 
with regulations. The provision has 
been reinstated in these regulations 
along with a qualification that any 
such additional requirements be ap¬ 
proved by FNS prior to implementa¬ 
tion. Certainly requirements which are 
arbitrary and capricious, or which pre¬ 
vent eligible children from receiving 
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Program services, would not be accept¬ 
able. On the other hand, the require¬ 
ment for food service management 
company registration was first made 
at the State agency level and it has 
shown itself to be beneficial to Pro¬ 
gram operations. 

Program Management and 
Administration Plan 

A number of comments dealing with 
the Program management and admin¬ 
istration plan were received. It was 
suggested among other things that a 
procedure be established whereby in¬ 
terested parties within the State be 
given an opportunity to comment on 
the plan, and that the plan require a 
more detailed anaylsis of the prior 
year’s Program in light of the plan de¬ 
veloped for that year. Although it is 
much too late to consider these sug¬ 
gestions for this year’s Program, they 
will receive ongoing consideration and 
any additional comments in this 
regard would be welcomed. 

Requirements for Participation 

Questions have been raised concern¬ 
ing the intent of § 225.9(a)(10) which 
deals with the participation of schools 
which offer summer school sessions. 
Simply stated, a school which offers 
educational courses for credit and 
makes a food service available only to 
enrolled children as part of its summer 
school program is not eligible for the 
Program since it is eligible under those 
circumstances to participate in the Na¬ 
tional School Lunch and School 
Breakfast Programs. Any such school 
or ajiy other school which is eligible 
for the Program and which serves an 
eligible area or eligible children, in¬ 
cluding those enrolled in credit 
courses, outside of the circumstances 
described above, may participate in 
the Program. 

Some concern has been expressed 
about the proper format for submis¬ 
sion of family size and income infor¬ 
mation to sponsors. While the more 
proper way of doing this is a certifica¬ 
tion as to exact income level and 
family size, the Department feels that 
the use of relevant income ranges (i.e., 
those which refer to the State’s family 
size and income standards) and a certi¬ 
fication thereto would be acceptable. 

The question has also been raised as 
to whether a State agency must ap¬ 
prove the application of a sponsor 
which proposes to serve a meal or 
meals to children for whom another 
meal or meals will be provide by an¬ 
other sponsor. The Department sug¬ 
gests that under those circumstances, 
whenever possible, the sponsor with 
the highest priority be encouraged to 
provide a complete meal service. If 
this cannot be done, the State agency 
should process applications from both 
sponsors. In doing so. State agencies 
should be cognizant of the meal types 
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involved-(to insure that both sponsors 
will not be approved to serve the same 
meal), the interval between proposed 
meal service times (so that the appli¬ 
cable regulatory requirement w r ill be 
adhered to), and the regulatory re¬ 
quirement with respect to limitations 
on the number of meals. 

Food Service Requirements 

A number of comments were re¬ 
ceived concerning the proposed 
change in the pattern for supplemen¬ 
tal food. Almost all of these comments 
supported the choice of two of four 
components. Accordingly, these regu¬ 
lations retain the provision found in 
the proposed regulations. 

Food Service Management Companies 

Based on comments received, several 
issues relating to the use of food ser¬ 
vice management companies have 
been clarified. First, the requirement 
for unitizing meals does not apply to 
supplemental food. This has been the 
Department’s position in the past but 
apparently this fact was not know by 
some individuals. 

These regulations also permit excep¬ 
tions to be made by the State agency 
in the unitized meal requirement. It is 
intended that these be made on a case- 
by-case basis for reasons such as to ac¬ 
commodate components which cannot 
be packaged with the remaining com¬ 
ponents. Examples of the foregoing 
would include fruit or vegetable juice 
and a meal combining hot and cold 
components. Such things as bulk deliv¬ 
ery to sites and other significant di¬ 
gressions from the unitized meals con¬ 
cept should not be allowed since they 
present problems of accountability 
w r hich place an unnecessary burden on 
sponsor and site personnel. Sponsors 
should seek such exceptions from the 
State agency in writing and the excep¬ 
tions should be transmitted to the 
sponsors by the State agency in WTit- 
ing. 

The limits under which bids and 
contracts need not be accompanied by 
bid or performance bonds has been 
raised from $75,000 to $100,000. Very 
few comments were received which 
dealt with this issue but. for the most 
part, they supported the increase to 
the higher amount. 

Program Payment Procedures 

Several respondents objected to the 
provision that requires a State agency 
to make advance payments to a spon¬ 
sor whose payment request is received 
after the beginning of the 30-day 
period which precedes the payment 
date. The Department understands 
the administrative problems such a sit¬ 
uation can present but since the law 
specifically requires these payments, it 
believes it is necessary to retain the 
procedure in question. 
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Some confusion apparently exists 
concerning which payments are affect¬ 
ed by the $40,000 advance payment 
limit required by the Act. This limit 
applies to a combination of both ad¬ 
vance administrative cost payments 
and advance net Program payments, 
as these terms are defined in the regu¬ 
lations. 

Several questions were raised as to 
whether or not advance administrative 
cost payments are mandatory. They 
are mandatory and must be made as 
long as the applicable regulatory re¬ 
quirements are met (e.g., request by 
sponsor). 

Accordingly, Part 225 is revised and 
reissued as follows: 

Subpart A —General 

Sec. 

225.1 General purpose and scope. 

225.2 Definitions. 

225.3 Administration. 

Subpart B—State Agency Provisions 

225.4 Procedures for approval of sponsors 
and sites. 

225.5 Responsibilities of State agencies. 

225.6 Program management and adminis¬ 
tration plan. 

225.7 Payment and use of State adminis¬ 
trative funds. 

225.8 Payments to State agencies and use 
of Program funds. 

Subpart C—Sponsor Provisions 

225.9 Requirements for participation. 

225.10 Pood service requirements. 

225.11 Pood service management compa¬ 
nies. 

225.12 Program payments. 

225.13 Program payment procedures. 

225.14 Claims against sponsors. 

Subpart D—Miscellaneous Provisions 

225.15 Procurement provisions. 

225.16 Prohibitions. 

225.17 Free meal policy. 

225.18 Other provisions. 

225.19 Program Information. 

Authority: Sec. 2, Pub. L. 95-166, 91 Stat. 

1325 (42 U.S.C. 1761); Sec. 7. Pub. L. 91-248, 
84 Stat. 211 (42 U.S.C. 1759a). 

Subpart A—General 

§ 225.1 General purpose and scope. 

This part announces the policies and 
prescribes the regulations under which 
the Secretary will carry out a Summer 
Food Service Program for Children to 
assist States through grants-in-aid to 
initiate, maintain, and expand non¬ 
profit food service programs for chil¬ 
dren during the summer months and 
at other approved times. The food ser¬ 
vice to be provided under the Program 
is similar to that provided under the 
National School Lunch and School 
Breakfast Programs and is intended to 
serve as a substitute for those pro¬ 
grams for children who are on school 
vacation, except that it is primarily di¬ 
rected toward children from needy 
areas. 


§ 225.2 Definitions. 

(a) “Act" means the National School 
Lunch Act. as amended. 

(b) “Administrative costs" means 
costs incurred by a sponsor related to 
planning, organizing, and managing a 
food service under the Program (ex¬ 
cluding interest costs). 

(c) “Administrative costs payment" 
means financial assistance paid to a 
sponsor for its administrative costs. 

(d) “Advance payments" means fi¬ 
nancial assistance made available to a 
sponsor for its net Program costs or 
administrative costs prior to the 
month in which such costs will be in¬ 
curred. 

(e) “Areas in which poor economic 
conditions exist" means (1) the local 
areas from w T hich a site draws its at¬ 
tendance in which at least 33 Vi per¬ 
cent of the children are eligible for 
free or reduced price school meals 
under the National School Lunch Pro¬ 
gram and the School Breakfast Pro¬ 
gram, as determined by information 
provided from departments of welfare, 
zoning commissions, census tracts, by 
the number of free and reduced priced 
lunches or breakfasts served to chil¬ 
dren attending public and nonprofit 
private schools located in the areas of 
Program sites, or from other appropri¬ 
ate sources, or (2) an enrollment pro¬ 
gram in which at least 33 Vi percent of 
the children are eligible for free or re¬ 
duced price school meals as deter¬ 
mined by statements of eligibility 
based on the size and incomes of the 
families of the children enrolled. 

(f) “Camps" means (1) residential 
summer camps which offer a regularly 
scheduled food service as part of an 
organized program for enrolled chil¬ 
dren and which serve up to four meals 
a day. and (2) nonresidential programs 
which offer a regularly scheduled or¬ 
ganized cultural or recreational pro¬ 
gram for enrolled children and which 
serve such children four meals a day 
or three meals consisting of a break¬ 
fast, lunch, and supper. 

(g) “Children" means (1) persons 18 
years of age and under, and (2) per¬ 
sons over 18 years of age who are de¬ 
termined by a State educational 
agency or a local public educational 
agency of a State to be mentally or 
physically handicapped and who par¬ 
ticipate in a public school program es¬ 
tablished for the mentally or physical¬ 
ly handicapped. 

(h) “Costs of obtaining food" means 
costs related to obtaining agricultural 
commodities and other food for con¬ 
sumption by children. Such costs may 
include, in addition to the purchase 
price of agricultural commodities and 
other food, the cost of processing, dis¬ 
tributing, transporting, storing, or 
handling any food purchased for, or 
donated to, the Program. 

(i) “Continuous school calendar" 
means a situation in which all or part 
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of the student body of a school are on 
a vacation for periods of 15 continuous 
school days or more during the period 
October through April. 

(j) “Department” means the U.S. 
Department of Agriculture. 

(k) “Fiscal year” means the period 
beginning October 1 of any calendar 
year and ending September 30 of the 
following calendar year. 

(l) “FNS” means the Food and Nu¬ 
trition Service of the Department. 

(m) “FNSRO” means the appropri¬ 
ate FNS Regional Office. 

(n) “Food service management com¬ 
pany” means a commercial enterprise 
which is, or may be, under contract 
with a sponsor to manage, or to pre¬ 
pare, or to deliver, or to serve, or any 
combination thereof, unitized meals, 
with or without milk, for children. 

(o) “Income accruing to the Pro¬ 
gram” means all moneys (other than 
Program payments) received by a 
sponsor for use in the Program from 
Federal, State, and local governments; 
from food sales to adults, and from 
any other source, including cash dona¬ 
tions or grants. 

(p) “Meals” means food which is 
served to children at a food service site 
and which meets the nutritional re¬ 
quirements set out in this part. 

(q) “Milk” means fluid types of pas¬ 
teurized flavored or unflavored whole 
milk, lowfat milk, skim milk, or cul¬ 
tured buttermilk which meet State 
and local standards for such milk. In 
Alaska, Hawaii, American Samoa, 
Guam. Puerto Rico, the Trust Terri¬ 
tory of the Pacific Islands, the North¬ 
ern Marianas Islands, and the Virgin 
Islands of the United States, if a suffi¬ 
cient supply of such types of fluid 
milk cannot be obtained, reconstitut¬ 
ed. or recombined milk may be used. 
All milk should contain vitamins A 
and D at the levels specified by the 
Food and Drug Administration and 
consistent with State and local stan¬ 
dards for such milk, 

(r) “Needy children” means children 
from families whose income is not 
above the applicable Secretary’s 
income poverty guideline. 

(s) “Net Program costs” means the 
cost of operating a food sevrice under 
the Program, including (1) cost of ob¬ 
taining food, (2) labor directly in¬ 
volved in the preparation and service 
of food, (3) cost of nonfood supplies, 
and (4) rental and use of allowances of 
equipment and space, but excluding (i) 
the cost of the purchase of land, ac¬ 
quisition or construction or buildings, 

(ii) alteration of existing buildings, 

(iii) interest costs, (iv) the value of in- 
kind donations, and (v) administrative 
costs; less income accruing to the Pro¬ 
gram. 

<t) “Net Program payments” means 
financial assistance paid to a sponsor 
for its net Program costs. 

(u) “OIG” means the Office of the 
Inspector General of the Department. 
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(v) “Private nonprofit” means tax 
exempt under the Internal Revenue 
Code of 1954, as amended. 

(w) “Program” means the Summer 
Food Service Program for Children 
authorized by Section 13 of the Act. 

(x) “Program funds” means financial 
assistance made available to State 
agencies for the purpose of making 
Program payments. 

(y) “Program payments” means fi¬ 
nancial assistance in the form of start¬ 
up payments of advance payments or 
reimbursement paid or payable to 
sponsors for net Program costs and ad¬ 
ministrative costs. 

(z) “Secretary” means the Secretary 
of Agriculture. 

(aa) “Session” means a specified 
period of time during which an en¬ 
rolled group of children attend a 
camp. 

(bb) “Site” means a physical loca¬ 
tion at which a sponsor provides or 
will provide a food service for children 
and at which children consume meals 
in a supervised setting. 

<cc) “Sponsors” means nonresiden- 
tial public or private nonprofit institu¬ 
tions and public or private nonprofit 
camps that develop special summer or 
school vacation programs providing 
food service similar to that available 
to children during the school year 
under the National School Lunch and 
School Breakfast Programs (sponsors 
are referred to in the Act as “service 
institutions”). 

(dd) “Start-up payments” means fi¬ 
nancial assistance made available to a 
sponsor for administrative costs to 
enable it to effectively plan a food ser¬ 
vice under this part and to establish 
efficient management procedures 
therefor. 

(ee) “State” means any of the 50 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands of the United States, 
Guam, American Samoa, the Trust 
Territory of the Pacific Islands, and 
the Northern Marianas Islands. 

(ff) “State agency” means the State 
educational agency or any other State 
agency that has been designated by 
the Governor or other appropriate ex¬ 
ecutive or legislative authority of the 
State and approved by the Depart¬ 
ment to administer the Program 
within the State. 

§ 225.3 Administration. 

(a) Within the Department, FNS 
shall act on behalf of the Department 
in the administration of the Program. 

(b) Within the States, responsibility 
for the administration of the Program 
shall be in the State agency, except 
that FNSRO shall administer the Pro¬ 
gram in any State where the State 
agency is not permitted by law or is 
otherwise unable to disburse Federal 
funds paid to it under the Program to 
any sponsor in the State. Each State 
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agency shall notify the Department by 
each November 1 as to whether or not 
it intends to administer the Program. 

(c) Each State agency desiring to 
take part in the Program shall enter 
into a written agreement with the De¬ 
partment for the administration of 
the Program in the State in accor¬ 
dance with the provisions of this part. 
Such agreement shall cover the oper¬ 
ation of the Program during the 
period specified therein and may be 
extended by consent of both parties. 

(d) When the Secretary determines 
that the State is not operating the 
Program in accordance with the provi¬ 
sions of this part, he shall, through 
FNSRO. assume the administration of 
the Program in the State as provided 
for in § 225.18(b). 

(e) FNSRO shall, in the States in 
which it administers the Program, 
assume all responsibilities of State 
agencies set forth in this part. 

Subpart B—State Agency Provisions 

§ 225.4 Procedures for approval of spon¬ 
sors and sites. 

(a) The State agency shall determine 
the eligibility of applicant sponsors 
applying for participation in the Pro¬ 
gram in accordance with the applicant 
sponsor eligibility criteria outlined in 
§ 225.9(a). 

(b) The State agency shall not ap¬ 
prove the application of any applicant 
sponsor, identifiable through its cor¬ 
porate or other organization or other¬ 
wise, as a sponsor which participated 
in the Program during any previous 
fiscal year and which was seriously de¬ 
ficient in its Program operations. In 
the event an applicant sponsor’s appli¬ 
cation is denied, the State agency 
shall inform such applicant sponsor of 
the procedure to request a review of 
the denial. The official making the de¬ 
termination of denial must notify the 
applicant sponsor in writing stating all 
of the grounds on which the State 
agency based the denial. Serious defi¬ 
ciencies, which are grounds for nonap¬ 
proval include, but are not limited to, 
any of the following: 

(1) Noncompliance with the applica¬ 
ble bid procedures and contract re¬ 
quirements of Program regulations; 

(2) The submission of false informa¬ 
tion to the State agency; 

(3) Failure to return to the State 
agency any start-up or advance pay¬ 
ments which exceeded the amount 
earned for serving eligible meals, or 
failure to submit all Claims for Reim¬ 
bursement in any prior year: Provided, 
however, That failure to return any 
advance payments of Claims for Reim¬ 
bursement which are under dispute 
from any prior year shall not be 
grounds for disapproval in accordance 
with this paragraph. 

(4) Program violations at a signifi¬ 
cant proportion of the sites which in- 
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elude, but are not limited to, the fol¬ 
lowing: 

(i) Noncompliance with the between 
meal time requirements: 

(ii) Failure to maintain adequate 
records; 

(iii) Failure to adjust meal orders to 
conform to variations in the number 
of participating children; 

(iv) The simultaneous service of 
more than one meal to each child; 

(v) The claiming of Program pay¬ 
ments for meals not served to partici¬ 
pating children; 

(vi) Service of a significant number 
of meals which did not include re¬ 
quired quantities of all meal compo¬ 
nents; 

(vii) Excessive instances of off-site 
meal consumption; 

(viii) Continued use of food service 
management companies that are in 
violation of health codes. 

(c) Pending the outcome of a review 
of a denial of an application for Pro¬ 
gram participation, the State agency 
shall proceed to approve other appli¬ 
cants in accordance with its responsi¬ 
bilities under paragraph (h) of this 
section, without regard to the applica¬ 
tion under review. 

(d) The State agency shall not ap¬ 
prove the application of any applicant 
sponsor which submits fraudulent in¬ 
formation or documentation when ap¬ 
plying for Program participation or 
knowingly withholds information 
which may lead to the disapproval of 
its application. Complete information 
regarding the disapproval of an appli¬ 
cant sponsor on the basis of fradulent 
submission of information shall be 
submitted by the State agency to OIG. 

(e) The State agency shall develop, 
in accordance with the requirements 
of this part and such other guidance 
as may be furnished by the Depart¬ 
ment, a site information sheet, on 
which applicant sponsors shall pro¬ 
vide, for each site, information to dem¬ 
onstrate or describe: 

(1) An organized and supervised 
system for serving meals to attending 
children; 

(2) The type or types of meals to be 
served and the times of service; 

(3) Arrangements, within acceptable 
standards prescribed by the State or 
local health authorities, for delivery 
and holding of meals until time of ser¬ 
vice, and if there are excess meals, ar¬ 
rangements for storing them until 
they are served; 

(4) Arrangements for food service 
during periods of inclement weather, 

(5) Access to a means of communica¬ 
tion for making adjustments as needed 
in the number of meals delivered in ac¬ 
cordance with the number of children 
attending daily at each site; 

(6) The geographic area to be served 
by the site; 

(7) The percentage of children 
served by the site who meet the eligi¬ 
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bility requirements for free or reduced 
price school meals; 

(f) The State agency shall, when 
evaluating proposed sites, insure that: 

(1) If not a camp, the proposed site 
serves an area in which poor economic 
conditions exist; 

(2) The number of meals, by type, 
proposed to be served to children at 
the site does not exceed the number of 
children residing in the area to be 
served, or, if applicable, the number 
enrolled; and 

(3) The area which the site proposes 
to serve is not or will not be served in 
whole or in part by another site, 
unless it can be demonstrated to the 
satisfaction of the State agency that 
each site will serve children not served 
by any other site in the same area for 
the same meal and that the total 
number of meals, by type, served to 
children at all sites does not exceed 
the number of children residing in the 
area. 

(g) The State agency shall not ap¬ 
prove any applicant sponsor to operate 
more than 200 sites or to serve an 
average daily attendance of more than 
50,000 children unless it can demon¬ 
strate to the satisfaction of the State 
agency that it has the capability of 
managing a program of that size. 

(h) The State agency shall use the 
following order of priority in approv¬ 
ing sponsors to operate sites which 
propose to serve the same area or the 
same enrolled children: 

(1) Applicant sponsors which are 
public or nonprofit private schools and 
other applicant sponsors which have 
demonstrated successful Program per¬ 
formance in a prior year; 

(2) Applicant sponsors which pro¬ 
pose to prepare meals at their own fa¬ 
cilities or which operate only one site; 

(3) Applicant sponsors which pro¬ 
pose to utilize local school food facili¬ 
ties for the preparation of meals; 

(4) Other sponsors which have dem¬ 
onstrated ability for successful Pro¬ 
gram operations; and 

(5) Applicant sponsors which plan to 
integrate the Program with Federal. 
State, or local employment or training 
programs. 

(i) State agencies may approve the 
application of an otherwise eligible ap¬ 
plicant sponsor which does not provide 
a year-round service to the community 
which it proposes to serve under the 
Program only if it is a residential 
camp, or an applicant sponsor which 
provides a food service for the chil¬ 
dren of migrant workers, or when a 
failure to do so would deny the Pro¬ 
gram to an area in which poor eco¬ 
nomic conditions exist, or if a signifi¬ 
cant number of needy children will 
not have reasonable access to the Pro¬ 
gram: Provided, however, That such 
an applicant sponsor shall not be ap¬ 
proved to operate more than 50 sites. 
The State agency may approve appli¬ 


cant sponsors which provide a food 
service for the children of migrant 
workers to operate more than 50 sites 
if the State agency determines that 
such sponsors have adequate capabili¬ 
ties and facilities and have provided 
services to migrant communities In 
prior years. State agencies, when ap¬ 
proving the applications of such appli¬ 
cant sponsors shall take particular 
care to ensure that such applicant 
sponsors are timely in their Program 
planning and thoroughly prepared to 
assume and carry out all Program 
responsibilities. 

(j) Applicant sponsors which qualify 
as camps shall be approved for reim¬ 
bursement only for meals served free 
to children enrolled who meet the eli¬ 
gibility requirements for free and re¬ 
duced price school meals. 

§ 225.5 Responsibilities of State agencies. 

(a) State agency personnel Each 
State agency shall provide sufficient 
qualified consultative, technical and 
managerial personnel to administer 
the Program and monitor performance 
and to measure progress toward 
achieving Program goals. The State 
agency shall assign specific' Program 
responsibilities to such personnel so as 
to insure that all applicable require¬ 
ments under this part are met. All ad¬ 
ministrative personnel shall be em¬ 
ployed and available for Program 
duties at least 30 days prior to the 
State agency’s sponsor application 
deadline date and all field staff per¬ 
sonnel shall be employed and available 
at least 15 days prior to the beginning 
of Program operations: Provided, how¬ 
ever, That the State agency shall hire 
additional personnel subsequent to 
these dates if, due to unanticipated 
Program growth or Program irregular¬ 
ities, additional personnel are needed. 
State agencies may submit to FNSRO 
written requests for exceptions to 
these hiring dates. Such requests shall 
include information in sufficient detail 
for FNSRO to determine that the ex¬ 
ception is necessary for and will not 
adversely affect optimal Program ad¬ 
ministration and operation. 

(b) Program assistance. Each State 
agency shall provide Program assis¬ 
tance as follows: 

(1) Each State agency shall visit, 
prior to the approval of the applica¬ 
tion, all applicant sponsors which have 
not previously participated in the Pro¬ 
gram and all applicant sponsors who 
are expected to receive more than 
$50,000 in Program payments. These 
visits shall be made for the purposes 
of further assessing the applicant 
sponsor’s potential for successful Pro¬ 
gram operations, assessing informa¬ 
tion submitted on its application, and 
assuring the State agency that the ap¬ 
plicant sponsor is aware of its respon¬ 
sibilities under the Program. 

(2) Each State agency shall, prior to 
approval, visit each new proposed non- 
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school site located in cities whose total 
elementary and secondary public 
school enrollment exceeds 75,000 for 
the purpose of evaluating its suitabil¬ 
ity for the food service proposed. 

(3) Each State agency shall, prior to 
approval of any site with a proposed 
average daily attendance of more than 
300 children, visit each such site to 
evaluate its capability of serving the 
number of children expected: Pro¬ 
vided, however , That the State agency 
may elect not to carry out such a pre¬ 
approval evaluation if the site has 
been used under the Program in a 
prior year and the State agency has 
documentation on file which supports 
the capability of the site and gives evi¬ 
dence of successful prior Program op¬ 
erations at the site. 

(4) Each State agency shall, prior to 
approval of any site which was termi¬ 
nated for cause in any previous year, 
visit each such site to assess its ade¬ 
quacy for successful Program oper¬ 
ation and suitability for the food ser¬ 
vice proposed. 

(5) Each State agency shall review 
during the first 4 weeks of operations, 
all sponsors which operate 10 or more 
sites, and, at a minimum, an average 
of 15 percent of the sites of such spon¬ 
sors, to insure compliance with Pro¬ 
gram regulations and with the Depart¬ 
ment’s nondiscrimination regulations 
(Part 15 of this title) and other appli¬ 
cable instructions as issued by the De¬ 
partment. 

(6) In addition to the review require¬ 
ments described in Paragraph (b)(5) of 
this section, each State agency which 
expects to receive more than $250,000 
in State administrative funds shall, 
during the first 4 weeks of operation, 
conduct reviews of an average of 75 
percent of non-school sites, and 25 per¬ 
cent of school sites, of all sponsors 
which operate 10 or more sites and 
which are located in cities whose total 
elementary and secondary public 
school enrollment exceeds 75,000. In 
determining which sites shall be re¬ 
viewed under this paragraph and 
under Paragraph (b)(5) of this section, 
the State agency shall consider, at a 
minimum, whether or not the site has 
been used in prior years, the perfor¬ 
mance of the site in prior years, the 
performance of other sites operated by 
the same sponsor in both prior years 
and the current year and the perfor¬ 
mance of the applicable sponsor in 
prior years and in the current year. 

(7) Each State agency shall, in addi¬ 
tion, review 80 percent of the remain¬ 
ing sponsors, and an average of 10 per¬ 
cent of the remaining sites of such 
sponsors, at least once during the 
period of Program operations. 

(8) In the conduct of reviews, each 
State agency shall develop a monitor¬ 
ing system to insure that sponsors and 
site personnel promptly receive a copy 
of the review reports and are promptly 
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notified of violations which might 
result in a Program disallowance. 
Sponsors and site personnel shall be 
afforded every opportunity to make 
necessary corrections in a timely 
manner. In cases where corrective 
action of sites is not taken in accor¬ 
dance with this paragraph, and such 
sites are canceled, each State agency 
shall insure that food service manage¬ 
ment companies are notified of all 
sites which are canceled within a rea¬ 
sonable time. 

(9) Documentation of Program assis¬ 
tance and results of such assistance 
shall be maintained on file by the 
State agency. 

(c) Program availability. Each State 
agency shall, by March 15 of each 
fiscal year, announce the purpose, eli¬ 
gibility criteria and availability of the 
Program throughout the State, 
through appropriate means of commu¬ 
nication. As part of this effort, each 
State agency shall identify rural areas 
which qualify for the Program and 
shall actively seek eligible applicant 
sponsors to serve such areas. 

(d) Accounting procedures for spon¬ 
sors. Each State agency shall establish 
accounting procedures under which 
sponsors shall maintain and report the 
information required in this part. The 
system shall be such as to permit de¬ 
termination of the operating balances 
available to sponsors. 

(e) Payment of claims. A State 
agency may make full or partial reim¬ 
bursement upon receipt of a Claim for 
Reimbursement from a sponsor, but 
shall first make any necessary adjust¬ 
ments in payments. 

(f) Sponsor and food service manage¬ 
ment company contract Each State 
agency shall develop a standard form 
of contract for use by sponsors in con¬ 
tracting with food service manage¬ 
ment companies. The contract shall 
expressly and without exception pro¬ 
vide that: 

(1) The sponsor shall provide for 
food service management company 
with a list of State agency approved 
food service sites and shall notify the 
food service management company of 
all sites which have been approved or 
canceled subsequent to the submission 
of the initial approved site list. Such 
notification shall be provided within 
the time limits mutually agreed upon 
in the contract; 

(2) The food service management 
company shall maintain such records 
(supported by invoices, receipts or 
other evidence) as the sponsor will 
need to meet its responsibilities under 
this part, and shall report to the spon¬ 
sor promptly at the end of each 
month, at a minimum; 

(3) The food service managment 
company shall have State or local 
health certification for the facility in 
which it proposes to prepare meals for 
use in the Program and it shall insure 
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that health and sanitation require¬ 
ments are met at all times. In addition, 
the food service management company 
shall provide for meals which it pre¬ 
pares to be periodically inspected by 
the local health department or an in¬ 
dependent agency to determine bacte¬ 
ria levels in the meals being served. 
Such levels shall conform to the stan¬ 
dards which are applied by the local 
health authority with respect to the 
level of bacteria which may be present 
in meals served by other establish¬ 
ments in the locality. Results of such 
inspections shall be submitted to the 
sponsor and to the State agency; 

(4) The meals served under the con¬ 
tract shall conform to the cycle menus 
and meal quality standards and food 
specifications approved by the State 
agency upon which the bid was based; 

(5) The books and records of the 
food service management company 
pertaining to the sponsor’s food ser¬ 
vice operation shall be available for in¬ 
spection and audit by representatives 
of the State agency, of the Depart¬ 
ment, and of the U.S. General Ac¬ 
counting Office at any reasonable time 
and place, for a priod of 3 years from 
the date of receipt of final payment 
under the contract; 

(6) The food service management 
company shall operate in accordance 
with current Program regulations; 

(7) The food service management 
company shall not be paid for meals 
which are delivered to nonapproved 
sites or for meals which are delivered 
to approved sites outside of the agreed 
upon delivery time, are spoiled or un¬ 
wholesome at the time of delivery, or 
do not otherwise meet the meal re¬ 
quirements and meal quality stan¬ 
dards and food specifications con¬ 
tained in the contract; 

(8) Unitized meals shall be delivered 
in accordance with a delivery schedule 
prescribed in the contract; 

(9) Increases and decreases in the 
number of meal orders may be made 
by the sponsor, as needed, within a 
prior notice period mutually agreed 
upon; 

(10) All meals served under the Pro¬ 
gram shall meet the requirements of 
§ 225.10; and 

(11) Nonperformance shall subject 
the food service management company 
to specified sanctions. 

(g) Advance and start-up payment 
procedures. Each State agency shall 
inform sponsors of the procedure 
whereby they may apply for advance 
net Program payments and advance 
administrative costs payments as pro¬ 
vided for in §225.13 and, where appli¬ 
cable, each State agency shall inform 
sponsors of the procedure whereby 
they may apply for start-up payments 
provided for in § 225.12(c). 

(h) Use of on-site facilities or school 
food service facilities. State agencies 
shall make a positive effort to encour- 
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age sponsors to use the sponsors’ own 
facilities or the facilities of public or 
nonprofit private schools to the maxi¬ 
mum extent feasible, in the prepara¬ 
tion, service, and delivery of meals 
under the Program. 

(1) Sponsor application deadline 
date. Each State agency shall establish 
a date by which all applicant sponsors 
wishing to participate in the Program 
shall submit a written application: 
Provided, however. That State agen¬ 
cies shall approve the application of 
an otherwise eligible applicant sponsor 
submitted after the date established 
by the State agency, when the failure 
to do so would deny the Program to an 
area in which poor economic condi¬ 
tions exist or a significant number of 
needy children will not have reason¬ 
able access to the Program. The State 
agency shall inform potential sponsors 
inquiring after the sponsor application 
deadline date of the possibility of ap¬ 
proval if the sponsor qualifies under 
these terms. The State agency must 
approve all applications within 30 days 
after the sponsor application deadline 
date; Provided, however, That the 30 
days may be extended upon approval 
by FNS. In the case of applicant spon¬ 
sors which apply after the deadline 
date and qualify in accordance with 
the terms of this paragraph, the State 
agency shall approve such applications 
as soon as possible after receipt. 

(j) Meal service restriction . (1) A 
State agency shall restrict to one meal 
service per day (i) any site determined 
to be in violation of the meal servicfc 
requirements as set forth in this para¬ 
graph when corrective action is not 
taken within a reasonable time as de¬ 
termined by the State agency, and <ii) 
all sites under a sponsor if more than 
20 percent of the sponsor’s sites are 
determined to be in violation of the 
meal service requirements as set forth 
in this paragraph. If such action re¬ 
sults in children not receiving any 
meals under the Program, the State 
agency shall make every reasonable 
effort to locate another source of meal 
service for such children. In addition, 
the State agency shall not approve the 
service of more than one meal per day 
at any site unless each type of meal is 
delivered separately within 1 hour of 
the beginning of the meal service or 
facilities capable of holding hot or 
cold meals within the temperatures re¬ 
quired by State or local health regula¬ 
tions are available at the site. 

(2) Meals which may be served 
under the Program shall be breakfast, 
lunch, supper, and supplemental food 
served between such other meals, 
except that the service of supplemen¬ 
tal food shall not be approved if the 
sponsor does not qualify as a camp 
and also participates in the Special 
Milk Program (7 CFR Part 215). 
Camps may be approved to serve a 
supplement and to participate in the 
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Special Milk Program provided that 
separate records are kept for each pro¬ 
gram. Except for camps, sponsors shall 
be approved to serve only up to three 
meals a day at each site, provided that 
at least one of the three meals is a 
supplement. Residential camps shall 
be approved to serve up to four meals 
a day. and nonresidential camps shall 
be approved to serve four meals a day 
or three meals consisting of a break¬ 
fast, lunch, and supper, provided that 
camps have the administrative capa¬ 
bility and the food preparation and 
holding facilities, and provided that 
the service period of different meals 
does not coincide or overlap. No spon¬ 
sor shall be reimbursed for meals 
served outside of the meal service limi¬ 
tations contained in this subpara¬ 
graph. No sponsor shall be approved 
for more than two supplements a day. 

(3) Three hours shall elapse between 
the beginning of one meal service, in¬ 
cluding supplements, and the begin¬ 
ning of another, except that 4 hours 
shall elapse between the service of a 
lunch and supper when no supplement 
is served between lunch and supper. 
The service of supper shall begin no 
later than 6 p.m. None of the preced¬ 
ing time restrictions of this subpara¬ 
graph shall apply to residential camps. 
The duration of the meal service shall 
be limited to 2 hours for lunch or 
supper and 1 hour for all meals. Meals 
served outside of the period of ap¬ 
proved meal service shall not be eligi¬ 
ble for Program payments. Each spon¬ 
sor shall serve only the type or types 
of meals for which it is approved in its 
agreement with the State agency. 

(k) Plentiful foods. State agencies 
shall provide sponsors with informa¬ 
tion on foods available in plentiful 
supply, including those so designated 
by the Department. 

(l) Records and reports. (1) Each 
State agency shall maintain current 
accounting records of its Program op¬ 
erations which will adequately identi¬ 
fy funds authorizations, obligations, 
unobligated balances, assets, liabilities, 
income, and expenditures for adminis¬ 
trative costs and net Program costs. 
The records may be kept in their origi¬ 
nal form or on microfilm, and shall be 
retained for a period of 3 years after 
the date of submission of the final Fi¬ 
nancial Status Report, except that, if 
audit findings have not been resolved, 
the records shall be retained beyond 
the 3-year period as long as required 
for the resolution of any issues raised 
by the audit. (2) No later than Sep¬ 
tember 30 of each year, the State 
agency shall provide the Department 
with information on the scope of Pro¬ 
gram operations within the State. (3) 
Each State agency shall report infor¬ 
mation on the use of Program funds 
and on Program operations to FNS on 
forms provided by FNS, as instructed 
by FNS. 


(m) Investigations. Each State 
agency shall promply investigate com¬ 
plaints received or irregularities noted 
in connection with the operation of 
the Program, and shall take appropri¬ 
ate action to correct any irregularities. 
State agencies shall maintain on file 
all evidence relating to such investiga¬ 
tions and actions. The Department 
may make investigations at the re¬ 
quest of the State agency, or where 
the Department determines investiga¬ 
tion are appropriate. 

(n) Commodity distribution infor¬ 
mation. A list of sponsors w'hich are to 
receive food commodities, with accom¬ 
panying information on the average 
daily number of eligible meals to be 
served by such sponsors, shall be pre¬ 
pared not later than June 1 of each 
year by the State agency. Such a list 
shall contain only the names of spon¬ 
sors which will prepare the meals to 
be served at their sites and the names 
of sponsors which have entered into 
an agreement with a school or school 
district for the preparation of meals to 
be served under the Program. If the 
State agency is other than the agency 
of the State which handles the distri¬ 
bution of food commodities donated 
by the Department, this information 
shall be forwarded to the agency of 
the State which handles the distribu¬ 
tion of donates commodities. The 
State agency shall be responsible for 
promptly revising the information to 
reflect additions or deletions of spon¬ 
sors and for providing such adjust¬ 
ments in participation data as are de¬ 
termined necessary by the State 
agency. Availability of commodities 
for use by sponsors shall be summa¬ 
rized and announced by the State 
agency at an early date prior to the 
development of menu cyles. 

(o) Sponsor training. Each State 
agency shall plan for and carry out 
Program training for the supervisory 
personnel of all sponsors. Such train¬ 
ing shall be structured and scheduled 
to reflect the fact that individual 
sponsors or groups of sponsors require 
different levels and areas of Program 
training. Training should be made 
available to each sponsor at locations 
convenient to its area of operations at 
an appropriate time. Each State 
agency shall, prior to approval, insure 
that each sponsor receives training in 
all necessary areas of Program admin¬ 
istration and operations. 

(p) Program materials. Each State 
agency shall develop and make avail¬ 
able in a timely manner all necessary 
Program materials so that applicant 
sponsors have sufficient time to ade¬ 
quately prepare for their participation 
in the Program. 

(q) Procurement provisions. State 
agencies shall require sponsors to 
adhere to the procurement provision 
set forth in § 225.15 in addition to any 
other procurement provisions con¬ 
tained in this part. 
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(r) Management evaluation and 
audits. (1) Each State agency shall 
insure that the requirements of this 
part are met and, upon approval of ap¬ 
plicant sponsors* applications whose 
total Claims for Reimbursement are 
expected to exceed $50,000 shall pro¬ 
vide those sponsors with an audit 
guide to be used in the conduct of the 
audit required by §225.9(j) and any 
other guidance necessary to enable 
them to comply with the requirements 
set out in §225.9(j). The audit guide 
developed by the State agency shall, 
at a minimum, contain the standards 
set forth in the audit guide issued by 
the Department. 

(2) Each State agency shall provide 
for audits of all sponsors participating 
in the Program at least once every 2 
years. Such audits may be made by 
State agency internal auditors. State 
Auditors General, State Comptrollers, 
or other comparable audit groups, or 
by certified public accountants. 

(3) Each State agency shall coordi¬ 
nate its monitoring review findings 
under paragraph (b) of this section 
and the audit reports provided for 
under §225.9<j). Each State agency 
shall insure that monitoring is con¬ 
ducted to result in a representative 
review of the sponsor’s operations 
under the Program. 

(4) While OIG shall rely to the ful¬ 
lest extent feasible upon State-spon¬ 
sored audits, it shall, whenever it con¬ 
siders necessary, (i) make audits on a 
State-wide basis, (ii) perform on-site 
test audits, and (iii) review audit re¬ 
ports and related working papers of 
audits performed by or for State agen¬ 
cies. 

(5) State agencies shall provide FNS 
and OIG with full opportunity to con¬ 
duct management evaluations (includ¬ 
ing visits to sponsors) and audits of all 
operations of the State agency. Each 
State agency shall make available its 
records, including records of the re¬ 
ceipts and expenditures of funds upon 
a reasonable request by FNS or OIG. 
OIG shall also have the right to make 
audits of the records and operations of 
any sponsor. 

(6) The Department will utilize, on a 
selected basis, statistical sampling pro¬ 
cedures in the conduct of audits and in 
the settlement of claims. State agen¬ 
cies may utilize statistical sampling in 
the performance of their audits: Pro¬ 
vided, however. That such statistical 
sampling is in accordance with the 
guidelines issued by the Department. 
The results of the statistical audits 
may be used to resolve Claims for Re¬ 
imbursement. 

(7) Use of audit guides available 
from OIG is encouraged. When these 
guides are utilized, OIG will coordi¬ 
nate its audits with State sponsored 
audits to form a network of intergov¬ 
ernmental audit systems. 

(8) In making management evalua¬ 
tions or audit for any fiscal year, the 


RULES AND REGULATIONS 

State agency, FNS or OIG may disre¬ 
gard overpayment which does not 
exceed $35 or, in the case of State 
agency administered programs, does 
not exceed the amount established 
under State law. regulations or proce¬ 
dures as a minimum for which claims 
will be made for State losses generally. 
No overpayment shall be disregarded, 
however, where there are unpaid 
claims for the same fiscal year from 
which the overpayment can be deduct¬ 
ed, or where there is substantial evi¬ 
dence of violation of criminal law or 
civil fraud statutes. 

(s) Food specifications and meal 
quality standards . Each State agency 
shall, with the assistance of the De¬ 
partment, develop and make available 
to all sponsors, model food specifica¬ 
tions and model meal quality stan¬ 
dards which shall become part of the 
contracts between sponsors and food 
service management companies. 

(t) Food quality and preparation fa¬ 
cility inspections procedures. Each 
State agency shall, with the funds au¬ 
thorized in § 225.8(1), establish a proce¬ 
dure for inspections of the facilities of 
food service management companies 
and of sites participating in the Pro¬ 
gram. The procedures for carrying out 
such inspections and any testing or 
other related work shall be consistent 
with procedures used by local health 
authorities. The results of the inspec¬ 
tions of the facilities of food service 
management companies shall be sub¬ 
mitted directly to the sponsors. 

(u) Food service management com¬ 
pany registration. (1) Each State 
agency shall, by March 1 of this year, 
and February 1 of each subsequent 
year, provide to all food service man¬ 
agement companies which participat¬ 
ed in the Program in either of the 
prior two years in that State a notifi¬ 
cation of mandatory food service man¬ 
agement company registration. Such 
notification shall contain at a mini¬ 
mum (i) a statement of the require¬ 
ment for food service management 
company registration with the State 
agency as a prerequisite to food ser¬ 
vice management company participa¬ 
tion in the Program during the appli¬ 
cable fiscal year, (ii) a summary of 
those items which are required to be 
submitted in the application for regis¬ 
tration as set forth in paragraph (u)(2) 
of this section, (iii) an enumeration of 
the specific criteria developed by the 
State agency upon which registrant 
eligibility shall be based, and (iv) 
other relevant information necessary 
to make application for registration. 
In addition, each State agency shall, 
by the same date, issue through the 
appropriate media a notification of 
mandatory food service management 
company registration and information 
necessary to make appliction for regis¬ 
tration. 

(2) By April 15 of this fiscal year and 
March 15 of each subsequent year. 
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each food service management compa¬ 
ny which desires to participate in the 
Program within the State during such 
fiscal year shall submit an application 
for registration to the State agency. 
At a minimum, registration of food 
service management companies shall 
require (i) submission of each food ser¬ 
vice management company’s name and 
mailing address and any other names 
under which such food service man¬ 
agement company presently or in the 
past two years has marketed its ser¬ 
vices, (ii) a certification that the food 
service management company meets 
applicable State and local health, 
safety and sanitation standards, (iii) 
disclosure of past and present compa¬ 
ny owners, directors and officers, and 
their relationship, if any, to any spon¬ 
sor or food service management com¬ 
pany which participated in the Pro¬ 
gram in the past two years, (iv) re¬ 
cords of contract terminations, disal¬ 
lowances, and health, safety, and sani¬ 
tation code violations related to prior 
Program participation during the past 
two years, (v) records of any other 
contract terminations and health, 
safety and sanitation code violations 
during the past two years, (vi) the ad¬ 
dress or addresses of the company’s 
food preparation and distribution fa¬ 
cilities which will be used in the Pro¬ 
gram and the local officials responsi¬ 
ble for the operation of such facilities, 
(vii) the number of meals the distribu¬ 
tion facility is able to prepare in an 
twenty-four hour period for use in the 
Program, (viii) a certification that the 
food service management company 
will operate in accordance with cur¬ 
rent Program regulations and (ix) a 
statement that the food service man¬ 
agement company understands that it 
will not be paid for meals which are 
delivered to non-approved sites or for 
meals which are delivered to approved 
sites outside of the agreed upon deliv¬ 
ery time or meals that do not meet the 
meal requirements and food specifica¬ 
tions contained in the contract be¬ 
tween the sponsor and the food service 
management company. 

(3) No food service management 
company shall be registered by the 
State agency if the State agency deter¬ 
mines that the company lacks the ad¬ 
ministrative and financial capability to 
perform under the Program or if it is 
identifiable through its corporate or¬ 
ganization or otherwise as a food ser¬ 
vice management company which par¬ 
ticipated in the Program during any 
previous fiscal year and was seriously 
deficient in its Program operation. Se¬ 
rious deficiencies which are grounds 
for non registration include, but are 
not limited to, any of the following: 

(i) Noncompliance with the applica¬ 
ble bid procedures, contract require¬ 
ments or Program regulations; 

(ii) Submission of false information 
to the State agency; 
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(iii) Failure to conform meal deliv¬ 
eries to meal orders; 

(iv) Delivery of a significant number 
of meals which do not include required 
quantities of all meal components; 

(v) Failure to maintain adequate re¬ 
cords; 

(vi) Significant, health code viola¬ 
tions which were not corrected upon 
reinspection; 

(vii) Failure to make timely deliv¬ 
eries of meals; 

(viii) Failure to deliver meals; 

(ix) Delivery of food found to be un¬ 
wholesome; or 

(x) The conviction of any officer, 
owner, partner, or manager of the 
company for a crime in connection 
with the prior Program operation. 

(4) The State agency shall provide 
for inspections prior to registration of 
all food service management compa¬ 
nies’ food preparation facilities listed 
on the applications for registration, 
except those located outside the State. 
Inspections shall be carried out to de¬ 
termine each facility’s suitability for 
preparation of meals for use in the 
Program. The State agency shall regis¬ 
ter only those facilities of a food ser¬ 
vice management company which have 
been inspected and have been deter¬ 
mined to be suitable. The State agency 
shall promptly notify FNSRO of the 
name and location of any out-of-State 
facility, and FNSRO shall ensure that 
such facility is inspected prior to regis¬ 
tration. 

(5) The State agency shall notify in 
writing each food service management 
company which applied for registra¬ 
tion of its determination on the appli¬ 
cation within 30 days after receipt of 
the complete application. The State 
agency shall inform any food service 
management company whose applica¬ 
tion for registration has been denied 
of the procedures to request a review 
of the denial as provided for in para¬ 
graph (x) of this section. The official 
making the determination of denial 
must notify the food service manage¬ 
ment company in writing, stating all 
the grounds on which the State 
agency based the denial. 

(6) By May 15 of this fiscal year, and 
April 15 of each subsequent year, each 
State agency shall forward to the De¬ 
partment, on a form provided by FNS, 
information on all food service man¬ 
agement companies which applied for 
registration to the State agency and 
their registration status. The Depart¬ 
ment shall allow any food service man¬ 
agement company to review any infor¬ 
mation concerning that company 
which was submitted to FNS as re¬ 
quired by this paragraph. 

(7) A State agency shall consider a 
food service management company’s 
application for registration submitted 
after April 15 of this fiscal year and 
March 15 of each subsequent year, if 
the State agency determines that the 
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lack of registration could result in an 
area in which poor economic condi¬ 
tions exist not being served or a sig¬ 
nificant number of needy children not 
having reasonable access to the Pro¬ 
gram. 

(8) Each State agency shall require 
food service management companies 
submitting applications for registra¬ 
tion to certify that the information 
submitted on the form is true and cor¬ 
rect and that the food service manage¬ 
ment company is aware that misrepre¬ 
sentation may result in prosecution 
under applicable State and Federal 
statutes. 

(v) Bid opening monitoring. Each 
State agency shall have a representa¬ 
tive present at all procurement bid 
openings of sponsors which expect to 
receive more the $100,000 in Program 
payments. 

(w) Sponsor certifications. Each 
State agency shall require applicant 
sponsors submitting Program applica¬ 
tions, site information sheets. Pro¬ 
gram agreements or Claims for Reim¬ 
bursement, and sponsors requesting 
advance payments, to certify that the' 
information submitted on these forms 
is true and correct and that the spon¬ 
sor is aware that deliberate misrepre¬ 
sentation or withholding of informa¬ 
tion may result in prosecution under 
applicable State and Federal statutes. 

(x) Sponsor and food service man¬ 
agement company hearing procedures. 

(1) Each State agency shall establish a 
procedure to be followed by an appli¬ 
cant requesting a review of a denial of 
an applicant sponsor’s application for 
participation, a denial of a request by 
a sponsor for an advance payment, a 
denial of a claim by a sponsor for re¬ 
imbursement, a denial of a sponsor’s 
site or a denial of a food service man¬ 
agement company’s registration. 

(2) At a minimum the procedure 
shall provide that: 

(i) The denied applicant be advised 
in writing of the grounds upon which 
the State agency based the denial; 

(ii) The denied applicant be advised 
in writing that the request for review 
must be made within a specified time. 
The State agency may establish this 
period of time at not less than one 
week nor more than two weeks from 
the date of receipt of the letter of 
denial; 

(iii) The denied applicant be afford¬ 
ed the opportunity to review any in¬ 
formation upon which the denial was 
based. 

(iv) The hearing official be an offi¬ 
cial other than the one directly re¬ 
sponsible for the original determina¬ 
tion; 

(v) The review be held within two 
weeks of the date of the receipt of the 
request for review; 

(vi) The applicant may refute the 
charges contained in the letter of 
denial either in person or by mailing 


written documentation to the review¬ 
ing official. The applicant may retain 
legal counsel, or may be represented 
by another person; 

(vii) Within three days after the ap¬ 
plicant’s hearing, or within three days 
after receipt of written documenta¬ 
tion, the reviewing official must make 
a determination based on a full review 
of the administrative record; 

(viii) The State agency must inform 
the applicant of the determination of 
the review by certified mail, return re¬ 
ceipt requested. The determination by 
the State reviewing official is the final 
administrative determination to be af¬ 
forded an applicant. 

(y) Advance payment estimates. 
Each State agency shall, when deter¬ 
mining the amount of advance net 
Program payments to be made to each 
sponsor under § 225.13(d) make the 
best possible estimate based on the 
amount requested by the sponsor and 
any other data available to the State 
agency. 

(z) Sponsor’s budget approx>al pro¬ 
cess. Each State agency shall, when 
approving an applicant sponsor’s ad¬ 
ministrative budget, take into consid¬ 
eration the number of sites and chil¬ 
dren to be served as well as any other 
factors determined by the State 
agency and set forth in guidance pro¬ 
vide by the Department, in order to 
assess the amount of administrative 
monies needed by a sponsor to affec¬ 
tively and efficiently operate under 
the Program. 

§225.6 Program management and admin¬ 
istration plan. 

(a) Not later than February 15 of 
each fiscal year, each State agency 
shall submit to FNSRO a Program 
management and administration plan 
for that fiscal year. Approval of the 
plan by FNS shall be a prerequisite to 
the payment of Program funds, or to 
the donation by the Department of 
any commodities for use in the Pro¬ 
gram. The plan shall include the fol¬ 
lowing information at a minimum: 

(1) How the State plans to use Pro¬ 
gram funds and funds from within the 
State to the maximum extent practi¬ 
cable to reach needy children, includ¬ 
ing needy children in rural areas. The 
State’s methods for assessing need, 
and its plans and schedule for inform¬ 
ing potential sponsors of the availabil¬ 
ity of the Program should be clearly 
defined. 

(2) Estimated number and type of 
sponsors expected to participate and 
estimated number of sites and average 
daily attendance, and a description of 
the estimating methods used, includ¬ 
ing data on the number of sponsors 
which participated in the prior year. 

(3) Estimated number of sponsors 
which will receive $50,000 in Program 
payments and their average daily at¬ 
tendance. 
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(4) Estimated amount of program 
funds, by month, needed for net Pro¬ 
gram payments to sponsors. 

(5) Estimated amount of Program 
funds, by month, needed for adminis¬ 
trative cost payments to sponsors. 

(6) The State's plans and schedule 
for providing technical assistance and 
training for sponsors including 
number of sponsor training sessions 
planned and number of reviews 
planned, including data on the 
number of reviews conducted in the 
prior fiscal year. 

(7) The State agency budget, by 
month and function on the use of Pro¬ 
gram funds and State administrative 
funds, including, but not limited to, 
staffing (part-time and full-time), sala¬ 
ries, travel and per diem. 

(8) The State’s plan to comply with 
the Department's standards for dis¬ 
bursing administrative costs payments 
to sponsors. 

(9) The actions to be taken by the 
State agency to maximize the use of 
on-site meal preparation and the use 
of school food service facilities. 

(10) The actions to be taken by the 
State to ensure that sites, not operat¬ 
ed by camps, at which a Program food 
service is planned serve areas where 
poor economic conditions exist. 

(11) The actions to be taken by the 
State to ensure compliance with the 
requirements of the Department’s reg¬ 
ulations respecting nondiscrimination 
(7 CFR Part 15). 

(12) The State’s plan for monitoring 
and inspecting sponsors, sites, and 
food service management companies 
and for ensuring that such companies 
do not enter into contracts for more 
meals than they can provide effective¬ 
ly and efficiently. 

(13) The State’s plan for timely and 
effective action on Program violations. 

(14) The State's plan and schedule 
for submission and approval of spon¬ 
sor applications. 

(15) The number of needy children 
being reached by the Program. 

(16) The State’s plan for determin¬ 
ing the amounts and timing of Pro¬ 
gram payments to sponsors and for 
disbursing such payments. 

(17) The State's plan for ensuring 
fiscal integrity by auditing sponsors as 
provided under §225.5(r), including 
data on the number of audits per¬ 
formed in the prior fiscal year. 

(18) The State's plan and procedure 
for registering food service manage¬ 
ment companies. 

(19) The State’s procedures for 
granting a hearing and prompt deter¬ 
mination to any sponsor wishing to 
appeal a State’s ruling denying its ap¬ 
plication for Program participation, its 
site participation, Program advance 
payments, or Program reimbursement 
and the State’s procedure for granting 
a hearing and prompt determination 
to any food service management com¬ 
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pany wishing to appeal a State’s ruling 
denying the food service management 
company registration in the State. 

(20) The State’s plan for utilizing 
the funds provided for under §225.8(i) 
to provide for health inspections and 
meal quality tests, including the esti¬ 
mated number and frequency of such 
inspections and tests and a description 
of the arrangements made by the 
State with the agencies which will per¬ 
form these services. 

(21) The amount of non-Federal 
funds made available to the State 
through direct State appropriations 
for the Program. 

(22) An explanation of significant 
deviations in last year’s actual Pro¬ 
gram operations and administration 
from that proposed in the plan for last 
year. 

(b) The State agency shall give the 
Governor, or his delegated agency, the 
opportunity to comment on the rela¬ 
tionship of the Program management 
and administration plan to compre¬ 
hensive and other State plans and pro¬ 
grams and to those of affected area¬ 
wide or local jurisdictions. A period of 
45 days from the date of receipt of the 
Program management and administra¬ 
tion plan shall be afforded to make 
such comments. 

(c) Significant changes in any por¬ 
tion of a Program management and 
administration plan shall be submitted 
for approval to FNS in the form of an 
amendment to the Program manage¬ 
ment and administration plan. An 
amendment need not be submitted to 
the Governor for his comments unless 
required by the State. 

(d) The final plan submitted shall 
have the original signature of the 
chief official (Commissioner or Super¬ 
intendent) of the administering 
agency. 

§ 225.7 Payment and use of State adminis¬ 
trative funds. 

(a) For each fiscal year, the Secre¬ 
tary shall pay to each State agency for 
administrative expenses incurred in 
the Program an amount equal to (1) 
20 percent of the first $50,000 in Pro¬ 
gram funds properly payable to the 
State in the preceding fiscal year; (2) 
10 percent of the next $50,000 in Pro¬ 
gram funds properly payable to the 
State in the preceding fiscal year; (3)5 
percent of the next $100,000 in Pro¬ 
gram funds properly payable to the 
State in the preceding fiscal year; and 
(4) 2 percent of any remaining funds 
properly payable to the State in the 
preceding fiscal year: Provided, howev¬ 
er , That FNS may make appropriate 
adjustments in the level of State ad¬ 
ministrative funds to reflect changes 
in Program size from the preceding 
fiscal year as evidenced by informa¬ 
tion submitted in the State Program 
management and administration plan 
and any amendments to such plan as 
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approved by FNS and any other infor¬ 
mation available to FNS. 

(b) State administrative funds paid 
to any State shall be used by State 
agencies to employ personnel, includ¬ 
ing travel and related expenses, and to 
supervise and give technical assistance 
to sponsors in their initiation, expan¬ 
sion, and conduct of any food service 
for which Program funds are made 
available. State agencies may also use 
administrative funds for such other 
administrative expenses as set forth in 
their approved Program management 
and administration plan. 

(c) Not later than October 1 of each 
fiscal year, the Secretary shall make 
available to each State agency by 
Letter of Credit an initial allocation of 
State administrative funds for use in 
the fiscal year beginning on that Octo¬ 
ber 1 in an amount not to exceed one- 
third of the State administrative 
funds which are determined in accor¬ 
dance with the formula set forth in 
paragraph (a) of this section. For 
States which did not receive any Pro¬ 
gram funds during the fiscal year im¬ 
mediately preceding the fiscal year for 
which the initial allocation is being 
made, the amount to be made avail¬ 
able by October 1 of each fiscal year 
shall be determined by the Depart¬ 
ment. 

(d) An additional amount of State 
administrative funds shall be made 
available upon the receipt and approv¬ 
al by FNS of the State’s Program 
management and administrative plan. 
The amount of such funds, plus the 
initial allocation, shall not exceed 
three-fourths of the State administra¬ 
tive funds which are determined in ac¬ 
cordance with the formula set forth in 
paragraph (a) of this section and 
based on the estimates set forth in the 
approved Program management and 
administration plan. 

(e) Within 30 days after the State’s 
sponsor application deadline date, 
FNS shall conduct an initial evalua¬ 
tion in the State for the purposes of 
determining whether an adjustment is 
necessary in the approved funding 
levels for State administrative costs. 
Such a determination shall be based 
on the participation levels contained 
in the applications submitted to the 
State including, but not limited to, 
numbers of sponsors and numbers of 
proposed sites, children to be reached 
and meals served compared with the 
estimated levels contained in the 
State’s Program management and ad¬ 
ministration plan, the State’s perfor¬ 
mance in accordance with the plan 
and the State’s compliance with the 
requirements contained in this part. 
Any adjustments determined to be 
necessary based on this initial evalua¬ 
tion shall be reflected in an amend¬ 
ment to the State’s Program manage¬ 
ment and administration plan. 

(f) The balance of the State adminis¬ 
trative funds shall be paid to the State 
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not later than each July 15. This pay¬ 
ment, plus payments made under 
paragraphs (c) and (d) of this section, 
shall not exceed the amount of State 
administrative funds which are deter¬ 
mined in accordance with the formula 
set forth in paragraph (a) of this sec¬ 
tion. FNS may adjust the amount of 
State administrative funds payable to 
a State on the basis of a mid-program 
evaluation of the State’s actual pro¬ 
gram size, and the State’s performance 
in accordance with the approved Pro¬ 
gram management and administration 
plan and any other State agency re¬ 
sponsibilities contained in this part. In 
the conduct of these mid-program 
evaluations and in the making of these 
adjustments, FNS shall not decrease 
the amount of funds to any State 
which will not reach the estimated 
levels of participation contained in the 
approved plan, and any amendments 
thereto, if FNS determines that the 
State has made every reasonable 
effort to meet its responsibilities 
under the plan and the requirements 
set forth in this part. 

(g) In no event may the sum of the 
amounts properly payable for a fiscal 
year under paragraphs (c), (d). and (f) 
of this section exceed the total 
amount of expenditures incurred by 
the State for its administrative costs 
for that fiscal year. Each State agency 
shall report to FNS information on 
the use. in the prior fiscal year, of Pro¬ 
gram funds and State administrative 
funds, on a form provided by FNS. not 
later than November 30 of each fiscal 
year. FNS shall make, prior to Febru¬ 
ary 15 of each fiscal year, any adjust¬ 
ments necessary in the Letter of 
Credit to reflect actual expenditures 
in the prior fiscal year. 

§ 225.8 Payments to State agencies and 
use of Program funds. 

(a) Upon approval of the State’s Pro¬ 
gram management and administration 
plan, the Secretary shall make avail¬ 
able by Letter of Credit to the State 
agency Program funds to be used to 
make start-up payments. w T here appli¬ 
cable, to sponsors as provided for in 
§225.12(0. 

(b) Not later than April 15, May 15, 
and July 1 of each fiscal year the Sec¬ 
retary shall make available to each 
State agency by Letter of Credit Pro¬ 
gram funds to be used by the State 
agency to make advance net Program 
payments to sponsors in the months 
for which such Letter of Credit is 
issqed. The amount of each of these 
payments shall be equal to 65 percent 
of the amount derived by multiplying 
the number of operating days in the 
month times the average daily atten¬ 
dance by meal type, as estimated in 
the State’s approved Program manage¬ 
ment and administration plan, times 
the maximum allowable rates payable 
to sponsors for net Program payments 
as set forth in § 225.12(e). 


RULES AND REGULATIONS 

(c) Not later than April 15, May 15. 
and July 1 of each fiscal year the Sec¬ 
retary shall make available, by Letter 
of Credit. Program funds to be used by 
the State agency to make advance ad¬ 
ministrative cost payments to spon¬ 
sors. The amount of each of these pay¬ 
ments shall be equal to one-third of 
the sum of the products obtained by 
multiplying: 

(1) The estimated number of operat¬ 
ing days times estimated average daily 
attendance for breakfasts times 3.75 
cents; 

(2) The estimated number of operat¬ 
ing days times estimated average daily 
attendance for lunches times 7.25 
cents; 

(3) The estimated number of operat¬ 
ing days times estimated average daily 
attendance for suppers times 7.25 
cents; 

(4) The estimated number of operat¬ 
ing days times estimated average daily 
attendance for supplemental foods 
times 2.00 cents. The estimates re¬ 
ferred to in this paragraph shall be 
those which are contained in the ap¬ 
proved Program management and ad¬ 
ministration plan. 

(d) For sponsors who operate under 
a continuous school calendar, the Sec¬ 
retary shall make available Program 
funds by Letter of Credit to the State 
agencies to make advance payments to 
sponsors in an amount equal to the 
amount needed by the State agencies 
to make advance net Program pay¬ 
ments and advance administrative cost 
payments to such sponsors, as set 
forth in the State’s approved Program 
management and administrative plan, 
on the first day of the month prior to 
the month during which the food ser¬ 
vice will be conducted. 

(e) The Secretary shall make avail¬ 
able any remaining Program funds 
due, no later than 60 days following 
receipt of valid claims from sponsors 
by the State agency. Any funds ad¬ 
vanced to a State agency for which 
valid claims have not been established 
within 180 days after the sponsor’s op¬ 
eration shall be deducted from the 
next monthly payment to the State. 

(f) Program funds shall be used by 
State agencies to make Program pay¬ 
ments to sponsors in connection with 
meals served to children in accordance 
with the provisions of this part. 

(g) Each State agency shall release 
to FNS any Program funds which it 
determines are unobligated as of Sep¬ 
tember 30 of each fiscal year. Release 
of funds by the State agency shall be 
made as soon as practicable, but In no 
event later than 30 days following 
demand by FNS. and shall be accom¬ 
plished by an adjustment in the State 
agency’s Letter of Credit. 

(h) The State agency may use in car¬ 
rying out special developmental pro¬ 
jects an amount up to 1 percent of 
Program payments made in any fiscal 


year: Provided , however , That such 
projects have been included in the 
State’s Program management and ad¬ 
ministration plan and have been ap¬ 
proved in writing by FNS. 

(i) By April 15 of each fiscal year, 
the Secretary shall make available by 
Letter of Credit to each State agency 
an additional amount equal to 1 per¬ 
cent of Program funds estimated to be 
needed by the State agency for Pro¬ 
gram payments in the State's ap¬ 
proved Program management and ad¬ 
ministration plan and any amend¬ 
ments thereto for the current fiscal 
year. These funds shall be used solely 
to enable State or Local health depart¬ 
ments of other governmental agencies 
charged with health inspection func¬ 
tions, to carry out health Inspections 
and meal quality tests: Provided, how¬ 
ever , That, if such agencies cannot 
perform such inspections or tests, the 
State agency may use such funds to 
contract with an independent agency 
to conduct either the inspection or the 
meal quality tests, or both. An adjust¬ 
ment may be made in the amount pro¬ 
vided for in this paragraph based on 
the evaluation required in § 225.7(e) if 
such an adjustment is warranted. Pro¬ 
gram funds so provided but not ex¬ 
pended or obligated shall be returned 
to the Department by September 30 of 
the same fiscal year. 

Subpart C—Sponsor Provisions 

§ 225.9 Requirements for participation. 

(а) No applicant sponsor shall be eli¬ 
gible to participate in the Program 
unless it: 

(1) Demonstrates financial and ad¬ 
ministrative capability for Program 
operations and accepts final financial 
and administrative responsibility for 
total Program operations at all sites at 
which it proposes to conduct a food 
service; 

(2) Has not been seriously deficient 
in operating the Program in prior 
years; 

(3) Will conduct a regularly sched¬ 
uled food service for children from 
areas in which poor economic condi¬ 
tions exist or qualifies as a camp; 

(4) Has adequate supervisory and 
operational personnel for overall mon¬ 
itoring and management of each site, 
including adequate personnel to visit 
ail sites at least once in the first week 
of operation under the Program, to 
promply take such actions as are nec¬ 
essary to correct deficiencies found at 
the time of the intital visit, to review 
food service operations at every site at 
least once during the first four weeks 
of Program operations, and thereafter 
to maintain a reasonable level of site 
monitoring; 

(5) Provides an ongoing year-round 
service to the community which it pro¬ 
poses to serve under the Program 
except as provided for in § 225.4(i); 

(б) Has the capability of maintaining 
children on site while meals are con¬ 
sumed; 
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(7) Certifies that all sites have been 
visited and have the capability and the 
facilites for the meal service planned 
for the number of children anticipated 
to be served; 

(8) Is a public or private nonprofit 
entity; 

(9) If not a camp, provides documen¬ 
tation that its food service will serve 
children from an area in which poor 
economic conditions exist. If a camp, 
certifies that it will collect family-size 
and income information to support its 
Claim for Reimbursement. 

(10) Is a summer school that is open 
to serve children in addition to those 
enrolled in the accredited school pro¬ 
gram or is a school serving children 
outside of the summer school hours. 

(b) Applicant sponsors shall make 
written application to the State 
agency for participation in the Pro¬ 
gram as sponsors. Such application 
shall be made on a timely basis in ac¬ 
cordance with the requirements of 
§ 225.5(i). 

(c) Each applicant sponsor shall 
submit, as part of the application, a 
site information sheet, as developed by 
the State agency, for each site where a 
food service operation is proposed. 

<d) Applications shall include infor¬ 
mation in sufficient detail to enable 
the State agency to determine wheth¬ 
er the applicant sponsor meets the cri¬ 
teria for participation in the Program 
as set forth in paragraph (a) of this 
section and the extent of Program 
payments needed, including requests 
for advance payments and start-up 
payments, if applicable. In addition, 
all applicant sponsors must include a 
management plan for review and ap¬ 
proval by the State agency. Such a 
plan shall include the applicant spon¬ 
sor’s administrative and operating 
budget, staffing and monitoring plan. 

(e) Each applicant sponsor shall 
submit to the State agency, as part of 
the application for particiption, a com¬ 
plete administrative budget for State 
agency review and approval. The 
budget shall contain the projected ad¬ 
ministrative expenses which a sponsor 
expects to incur during the operation 
of the Program, and shall include in¬ 
formation in sufficient detail to enable 
the State agency to effectively deter¬ 
mine the amount of administrative 
monies needed by a sponsor to effec¬ 
tively and efficiently operate under 
the Program. A sponsor’s approved ad¬ 
ministrative budget shall be subject to 
subsequent review by the State agency 
for adjustments in projected adminis¬ 
trative costs. - 

(f) Each applicant sponsor shall 
submit to the State agency, along with 
its application, a plan for and a synop¬ 
sis of its invitation to bid for food ser¬ 
vice, if a bid is required under § 225.11, 
and a copy of its letter of engagement 
with a certified public accountant or 
an independent State or local govem- 
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ment accountant if required under 
paragraph (j) of this section. In addi¬ 
tion, the selected accountant shall, 
within the first two weeks of operation 
under the Program, submit a copy of 
the management letter to the sponsor 
and to the State agency. 

(g) Each applicant sponsor, except a 
camp, shall submit, along with its site 
information sheet, documentation sup¬ 
porting the eligibility of each site as 
serving an area in which poor econom¬ 
ic conditions exist. Camps shall submit 
to the State agency, prior to filing 
their Claims for Reimbursement for 
each session or at such time as speci¬ 
fied by the State agency, family-size 
and income information which docu¬ 
ments the number of children enrolled 
in each session whose family incomes 
meet the eligibility requirements for 
free or reduced price school meals. 

(h) Sponsors approved for participa¬ 
tion in the Program shall enter into 
written agreements with the State 
agency, or, in those States in which 
FNSRO administers the Program, 
sponsors shall enter into written 
agreements with the Department. 
Such agreements shall provide that 
the sponsor shall: 

(1) Operate a nonprofit food service 
during any period from May through 
September for children on school va¬ 
cation or at some other time or times 
during the year for children on school 
vacation under a continuous school 
calendar system; 

(2) Serve meals which meet the re¬ 
quirements and provisions set forth in 
§ 225.10 during a period designated as 
the meal service period by the sponsor, 
and serve the same meals to all chil¬ 
dren; 

(3) Serve meals without cost to all 
children, except that camps may 
charge for meals served to children 
who are not eligible for free or re¬ 
duced price school meals; 

(4) Issue a policy statement in accor¬ 
dance with § 225.17; 

(5) Hold training sessions for its ad¬ 
ministrative and site personnel with 
regard to Program duties and allow no 
site to operate until site personnel 
have attended such training sessions. 
Training of site personnel, at a mini¬ 
mum, shall include: Purpose of the 
Program, site eligibility, recordkeep¬ 
ing, site operations, meal pattern re¬ 
quirements, and duties of a monitor. 
Each sponsor shall ensure that its ad¬ 
ministrative personnel attend State 
agency training provided to sponsors 
under § 225.5(0) and sponsors shall 
provide training throughout the 
summer to ensure that administrative 
and site personnel are thoroughly 
knowledgeable in all requisite areas of 
Program administration and operation 
and are provided with sufficient infor¬ 
mation to enable them to carry out 
their Program responsibilities. 

(6) Provide for an audit to be per¬ 
formed by an independent certified 
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public accountant or an independent 
State or local government accountant 
of its food service under any Program 
agreement for which it may receive 
over $50,000 in Program payments, 
and agree to submit to the State 
agency a copy of the letter of engage¬ 
ment with the accounting firm or indi¬ 
vidual which is to conduct the audit; 

(7) Claim reimbursement only for 
the type or types of meals specified in 
the agreement and served without 
charge to children at approved sites 
during the approved meal service 
period; except that camps shall claim 
reimbursement only for the type or 
types of meals specified in the agree¬ 
ment and served without charge to 
children who are eligible for free or re¬ 
duced price school meals; 

(8) Submit Claims for Reimburse¬ 
ment in accordance with procedures 
established by the State agency; 

(9) Maintain, in the storage, prep¬ 
aration and service of food, proper 
sanitation and health standards in 
conformance with all applicable State 
and local laws and regulations; 

(10) Purchase, in as large quantities 
as may be efficiently utilized in the 
Program, foods designated as plentiful 
by the State agency or the Depart¬ 
ment; 

(11) Accept and use, in as large 
quantities as may be efficiently uti¬ 
lized in the Program, such foods as 
may be offered as a donation by the 
Department; 

(12) Have access to facilities neces¬ 
sary for storing, preparing, and serv¬ 
ing food; 

(13) Maintain a financial manage¬ 
ment system as prescribed by the 
State agency; 

(14) Maintain on file documentation 
of site visits in accordance with para¬ 
graph (a)(4) of this section; and 

(15) Upon request, make all accounts 
and records pertaining to the Program 
available to State, Federal, or other 
authorized officials for audit or ad¬ 
ministrative review, at a reasonable 
time and place. Such records shall be 
retained for a period of 3 years after 
the end of the fiscal year to which 
they pertain, except that, if audit find¬ 
ings have not been resolved, the re¬ 
cords shall be retained beyond the 3- 
year period as long as required for the 
resolution of any issues raised by the 
audit. 

(i) Sponsors selected for participa¬ 
tion in the Program shall submit evi¬ 
dence to the State agency that they 
have advised the appropriate health 
department of their intention to pro¬ 
vide a food service during a specific 
period at specific sites. Such evidence 
shall be in the form of a letter to the 
health department. 

(j) Each sponsor whose total Pro¬ 
gram payments under any Program 
agreement are expected to exceed 
$50,000 shall have an audit conducted 
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of its Program claims and the support¬ 
ing documentation for those claims by 
an independent certified public ac¬ 
countant or an independent State or 
local government accountant and shall 
submit to the State agency a copy of 
the letter of engagement with the ac¬ 
counting firm or individual which is to 
conduct the audit. The sponsor’s final 
Claim for Reimbursement under the 
agreement shall not be eligible for 
payment until the audit has been com¬ 
pleted and the results have been re¬ 
viewed by the State agency. The cost 
of the audit may be considered an ad¬ 
ministrative cost. All such audits shall 
be subject to review by the Depart¬ 
ment. 

(k) Sponsors shall not claim reim¬ 
bursement under Parts 210, 215, 220, 
or 226 of this chapter, or any other 
federally funded program for meals 
served under the Program. 

(l) Each sponsor shall, to the maxi¬ 
mum extent feasible, utilize either its 
own food service facilities, or obtain 
meals from a school food service facili¬ 
ty. If the sponsor obtains meals from a 
school food service facility the applica¬ 
ble requirements of this part shall be 
embodied in a written agreement be¬ 
tween the sponsor and the school. 

(m) Sponsors shall operate the food 
service in accordance with the provi¬ 
sions of this part and any instructions 
and handbooks issued by FNS under 
this part or issued by the State agency 
which are not inconsistent with the 
provisions of this part. 

§225.10 Food service requirements. 

<a> Except as otherwise provided in 
this section and any appendices to this 
part, each meal served in the Program 
shall contain, as a minimum, the indi¬ 
cated food components: 

(1)A breakfast shall contain: 

(1) One-half pint (1 cup) of milk as a 
beverage or on cereal or used in part 
for each purpose, 

(ii) One-half cup serving of fruit or 
vegetable, or both, or full-strength 
fruit or vegetable juice, and 

(iii) One slice of whole-grain or en¬ 
riched bread; or an equivalent quanti¬ 
ty of combread, biscuits, rolls, muf¬ 
fins, etc., made of whole-grain or en¬ 
riched meal or flour; or % cup 
(volume) or 1 ounce (weight), whichev¬ 
er is less, of whole-grain or enriched or 
fortified cereal, or an equivalent quan¬ 
tity of any combination of these foods. 

(2) A lunch or supper shall contain; 

(i) One-half pint (1 cup) of milk as a 
beverage, 

(ii) Two ounces (edible portion as 
served) of cooked lean meat, poultry, 
or fish; or 2 ounces of cheese; or one 
egg; or V* cup of cooked dry beans or 
peas; or 4 tablespoons of peanut 
butter; or an equivalent quantity of 
any combination of the above-listed 
foods. To be counted in meeting this 
requirement, these foods must be 


served as a main dish or in a main dish 
and one other menu item, 

(iii) A three-fourths cup serving con¬ 
sisting of two or more vegetables or 
fruit, or both. Pull-strength vegetable 
or fruit juice may be counted to meet 
not more than one-fourth cup of this 
requirement, 

(iv) One slice of whole-grain or en¬ 
riched bread, or an equivalent quanti¬ 
ty of combread. biscuits, rolls, muf¬ 
fins, etc., made of whole-grain or en¬ 
riched meal or flour. 

(3) Supplemental food shall contain 
two of the following four components: 

(i) One-half pint (1 cup) of milk, 

(ii) One ounce of meat or meat alter¬ 
nate, 

(iii) Eight fluid ounces of full 
strength fruit or vegetable juice 
(juices shall not be served when milk 
is served) or one cup of fruit or vegeta¬ 
ble. 

(iv) One slice of whole-grain or en¬ 
riched bread, or an equivalent quanti¬ 
ty of combread, biscuits, rolls, muf¬ 
fins, etc., made of whole-grain or en¬ 
riched meal or flour, or three-fourths 
cup (volume) or one ounce (weight), 
whichever Is less, of whole-grain or en¬ 
riched or fortified cereal, or an equiv¬ 
alent quantity of any combination of 
these foods. 

(b) The quantities of food specified 
in subparagraphs (1) and (2) of para¬ 
graph (a) of this section are approxi¬ 
mate amounts of food to serve 10 to 12 
year-old boys and girls. Greater or 
lesser amounts of these foods may be 
served if participating children are 
older or younger and if the sponsor 
can demonstrate to the satisfaction of 
the State agency that it has the capa¬ 
bility of controlling portion size so as 
to ensure that variations in portion 
size are in accordance with the age 
levels of the children served. 

(c) If emergency conditions prevent 
a sponsor normally having a supply of 
milk from temporarily obtaining deliv¬ 
ery. the State agency may approve the 
service of breakfast, lunches, suppers, 
or supplemental food without milk 
during the emergency period. 

(d) The inability of a sponsor to 
obtain a supply of milk on a continu¬ 
ing basis shall not bar it from partici¬ 
pation in the Program. In such cases 
the State agency may approve the ser¬ 
vice of meals without milk, provided 
that an equivalent amount of canned, 
whole dry. or nonfat dry milk is used 
in the preparation of the components 
of all meals. In addition, the State 
agency may approve the use of nonfat 
dry milk by camps in meals served to 
children participating in camp-spon¬ 
sored activities w r hich make the service 
of fluid milk impracticable. Such au¬ 
thorization shall stipulate that nonfat 
dry milk be reconstituted at normal di¬ 
lution and under sanitary conditions 
consistent with State and local health 
regulations. 


(e) In American Samoa, Guam, 
Puerto Rico, the Virgin Islands of the 
United States, the Trust Territory of 
the Pacific Islands and the Northern 
Mariana Islands, the following vari¬ 
ations from the meal requirements are 
authorized: A serving of a starchy 
vegetable, such as ufi, tanniers, yams, 
plaintains, sweet potatoes, or a serving 
of enriched rice or enriched or whole- 
grain cereal products such as macaro¬ 
ni, dumplings or noodles may be sub¬ 
stituted for the bread requirement. 

(f) Substitutions may be made by 
sponsors in paragraph (a) of this sec¬ 
tion if individual participating chil¬ 
dren are unable, because of medical or 
other special dietary needs, to con¬ 
sume such food. Such substitutions 
shall be made only when supported by 
a statement from a recognized medical 
authority which includes recommend¬ 
ed alternate foods. Such statements 
shall be kept on file by the sponsor. 

(g) FNS may approve variations in 
the food components of the meals on 
an experimental or a continuing basis 
for any sponsor where there is evi¬ 
dence that such variations are nutri¬ 
tionally sound and are necessary to 
meet ethnic, religious, economic, or 
physical needs. 

(h) Sponsors approved to serve chil¬ 
dren under 1 year of age shall be re¬ 
quired to comply with the applicable 
meal patterns contained in the Child 
Care Food Program regulations (7 
CFR Part 226). 

§ 225.11 Food service management compa¬ 
nies. 

(a) Any sponsor may contract with a 
food service management company (or 
other commercial enterprise) for the 
preparation of unitized meals, with or 
without milk. Sponsors may, prior to 
issuance of bids, submit in writing to 
the State agency, requests for excep¬ 
tions to unitizing certain components 
of a meal. Such requests shall include 
sufficient reasons for the State agency 
to determine that the exception is nec¬ 
essary to effectively meet the meal re¬ 
quirements of this part. Each State 
agency shall notify the sponsor in 
wrriting of its determination in a 
timely manner. Any sponsor may con¬ 
tract with a food service management 
company to operate its entire food ser¬ 
vice: Provided, however. That a spon¬ 
sor that so employs a food service 
management company shall remain re¬ 
sponsible for assuring that the food 
service operation is in comformity 
with its agreement with the State 
agency and all applicable provisions of 
this part. Sponsors may contract only 
with food service management compa¬ 
nies registered with the State in which 
the sponsor will operate, as provided 
for under §225.5(u). A food service 
management company entering into a 
contract with a sponsor under the Pro¬ 
gram shall not subcontract with only 
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one company for the total meal, with 
or without milk, or for the assembly of 
the meal. Any sponsor entering into a 
contract with a food service manage¬ 
ment company shall use the standard 
form of contract established by its 
State agency. For sponsors which are 
public institutions, sponsors desiring 
to contract only for the management 
of the Program, and sponsors whose 
contract with a food service manage¬ 
ment company will not exceed $10,000 
this may be their existing or usual 
form of contract if such form of con¬ 
tract has been submitted to and ap¬ 
proved by the State agency. In any 
event, sponsors shall adhere to the 
procurement standards set forth in 
§ 225.15. Each proposed additional pro¬ 
vision to the established form of con¬ 
tract shall be submitted to the State 
agency for approval. 

(1) In the absence of any State or 
local law, sponsors whose proposed 
contracts are subject to competitive 
bidding procedure shall, at a mini¬ 
mum, ensure that: 

(1) All proposed contracts shall be 
publicly announced at least 14 days 
prior to the opening of bids; 

(ii) The bids shall be publicly 
opened; 

(iii) All bidders shall be notified at 
least 5 days prior to the opening of the 
bids of the time and place of the bid 
opening; and 

(iv) The State agency is notified at 
least 14 days prior to the opening of 
the bids, of the time and place of the 
bid opening. 

(2) In addition, sponsors shall, at a 
minimum, when advertising for bids 
adhere to the following requirements: 

(i) The invitation to bid shall not 
specify a minimum price; 

(ii) The invitation to bid shall con¬ 
tain a cycle menu approved by the 
State agency upon which the bid shall 
be based; 

(iii) The invitation to bid shall con¬ 
tain food specifications and meal qual¬ 
ity standards approved by the State 
agency upon which the bid shall be 
based; 

(iv) The invitation to bid shall not 
specify special meal requirements to 
meet ethnic or religious needs unless 
such special requirements are neces¬ 
sary to meet the needs of the children 
to be served; 

(v) Neither the invitation to bid nor 
the contract shall provide for loans or 
any other monetary benefit or term or 
condition to be made to sponsors by 
food service management companies; 

(vi) Nonfood items shall be excluded 
from the invitation to bid, except 
where such items are essential to the 
conduct of the food service; 

(vii) A copy of the health certifica¬ 
tion required in this section shall be 
submitted by the food service manage¬ 
ment company with each bid; 

(viii) Sponsors shall submit to the 
State agency copies of all bids received 
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and the reason for selecting the food 
service management company chosen; 

(ix) All bids totaling $100,000 or 
more shall be submitted to the State 
agency for approval before acceptance. 
All bids in an amount which exceeds 
the lowest bid by more than two (2) 
cents per meal shall be submitted to 
the State agency for approval before 
acceptance. State agencies shall re¬ 
spond to a request for approval within 
5 working days of receipt; and 

(x) Identical bids shall be awarded 
by lot. 

(b) Copies of all contracts between 
sponsors and food service management 
companies, along with a certification 
of independent price determination, 
shall be submitted to the State agency 
prior to the beginning of Program op¬ 
erations. 

(c) Each food service management 
company which submits a bid over 
$100,000 shall obtain a bid bond in an 
amount not less than five (5) percent 
nor more than ten (10) percent, as de¬ 
termined by the sponsor, of the value 
of the contract for which the bid is 
made. A copy of the bid bond shall ac¬ 
company each bid. 

(d) Each food service management 
company which enters into a food ser¬ 
vice contract for over $100,000 with a 
sponsor shall obtain a performance 
bond in an amount not less than ten 
(10) percent nor more than twenty- 
five (25) percent of the value of the 
contract as determined by the State 
agency. Any food service management 
company which enters into more than 
one contract with any one sponsor 
shall obtain a performance bond cov¬ 
ering all contracts if the aggregate 
amount of such contracts exceeds 
$100,000. Sponsors shall require the 
food service management company to 
furnish a copy of the bond within ten 
days of the awarding of the contract. 

(e) Food service management compa¬ 
nies shall obtain bid bonds and perfor¬ 
mance bonds only from surety compa¬ 
nies listed in the current Department 
of the Treasury Circular 570. 

(f) Failure by a sponsor to comply 
with the provisions of this section 
shall be sufficient grounds for the 
State agency to terminate participa¬ 
tion by the sponsor in accordance with 
§ 225.18(b). 

§ 225.12 Program payments. 

(a) Program payments shall be made 
to sponsors only after execution of 
and in accordance with the terms of 
the agreement with the State agency 
or the Department. No Program pay¬ 
ments shall be made for meals served 
at a site before the sponsor has re¬ 
ceived written notification of approval 
for the site from the State agency. 

(b) Reimbursement shall be made to 
camps only for meals served to chil¬ 
dren whose eligibility is documented 
on the basis of family size and income 
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information. Any nonresidential camp 
reduced to less than four meals per 
day under §225.5(j)(l) shall continue 
to receive reimbursement for only 
those meals served to children eligible 
for free or reduced price school meals. 

(c) Sponsors which have executed an 
agreement may, at the discretion of 
the State agency, receive start-up pay¬ 
ments not earlier than 2 months 
before beginning food service oper¬ 
ations. Start-up payments shall not 
exceed 20 percent of the amount esti¬ 
mated by the State agency to be 
needed by a sponsor to administer the 
Program in accordance with the spon¬ 
sor’s approved administrative budget, 
as provided for under § 225.9(e). Start¬ 
up payments shall be deducted from 
the first advance payment made to a 
sponsor for allowable administrative 
costs. 

(d) Payment to a sponsor for admin¬ 
istrative costs shall equal the full 
amount of administrative costs as ap¬ 
proved in its budget by the State 
agency, except that a sponsor’s ap¬ 
proved administrative budget shall be 
subject to subsequent review by the 
State agency for adjustments in pro¬ 
jected administrative costs if the spon¬ 
sor’s level of site participation or 
number of meals served to eligible 
children changes significantly: Pro¬ 
vided, however, That a sponsor shall 
not receive payment for administrative 
costs in excess of its actual expendi¬ 
tures for approved administrative 
costs or the per meal administrative 
rates by type set forth in § 225.8(c) for 
meals actually served to eligible chil¬ 
dren, whichever is less. 

(e) Payment to a sponsor for net 
Program costs shall not exceed 92.75 
cents for each lunch or supper, 51.50 
cents for a breakfast and 24.25 cents 
for supplemental food: Provided, how¬ 
ever, That the total Program pay¬ 
ments paid to a sponsor for net Pro¬ 
gram costs do not exceed the lesser of: 

(1) The above rates times the meals by 
type actually served to eligible chil¬ 
dren during the Program operation, or 

(2) the actual net Program costs. 

(f) Sponsors shall maintain accurate 
records to justify the net Program 
costs and administrative costs claimed. 
Sponsors who wish to claim only for 
the costs of obtaining food shall main¬ 
tain accurate records to justify their 
food cost. In no instance shall Pro¬ 
gram payments for the costs of obtain¬ 
ing food exceed the per meal net Pro¬ 
gram payment rates. 

(g) Sponsors shall plan for and pre¬ 
pare or order meals on the basis of 
participation trends, with the objec¬ 
tive of providing only one meal per 
child at each meal service. Records of 
participation and of preparation or or¬ 
dering of meals shall be maintained to 
demonstrate positive action toward 
this objective. In recognition of the 
fluctuation in participation levels 
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which makes it difficult to precisely 
estimate the number of meals needed 
and to reduce the resultant waste, any 
excess meals that are prepared or or¬ 
dered may be served to children and 
may be claimed for reimbuirsement 
unless the State agency determines 
that the sponsor has failed to plan and 
prepare or order meals with the objec¬ 
tive of providing only one meal per 
child at each meal service. In monitor¬ 
ing the number of meals served at a 
site, the State agency shall withhold 
reimbursement for those meals served 
to children which exceed the number 
of children being served by the site 
when the State agency determines 
that the sponsor has not complied 
with the provisions of this paragraph. 

§225.13 Program payment procedures. 

(a) To be reimbursed under this 
part, each sponsor shall submit Claims 
for Reimbursement to the State 
agency monthly by the 10th day fol¬ 
lowing the period of operations cov¬ 
ered by the Claim. Claims may be sub¬ 
mitted more frequently at the discre¬ 
tion of the State agency. Sponsors 
whose final period of operation is less 
than 10 days in duration shall submit 
a combined Claim covering the final 
period and the period immediately 
preceding the final period. Any Claim 
for Reimbursement not received by 
the State agency within 30 days after 
the close of the sponsor's food service 
operations shall be disqualified from 
payment, except where the State 
agency determines that the Claim has 
been filed late because of circum¬ 
stances beyond the control of the 
sponsor. Appropriate payments may 
then be made if the Claim submitted 
by the sponsor is valid. 

(b) Claims for Reimbursement shall 
include data in sufficient detail to jus¬ 
tify the reimbursement claimed and to 
enable the State agency to provided 
the required information for Program 
reports. In submitting a Claim for Re¬ 
imbursement, in addition to the certi¬ 
fication requirements set forth in 
§225.5(w), each sponsor shall certify 
that records are available to support 
the Claim. 

(c) Not later than June 1, July 15, 
and August 15 of each fiscal year, or in 
the case of sponsors which operate 
under a continuous school calendar, 
the first day of each month of oper¬ 
ation, the State agency shall forward 
advance net Program payments to 
each sponsor if a request for such pay¬ 
ment was received from the sponsor 
no later than 30 days prior to the date 
for each such payment: Provided, how¬ 
ever , That the State agency shall not 
release the second month’s advance 
net Program payment to any sponsor 
which has not certified that it has 
held training sessions for its own per¬ 
sonnel, including site personnel, with 
regard to Program duties and responsi¬ 


RULES AND REGULATIONS 

bilities: And provided, further , That no 
advance net Program payment shall 
be made for any month in which the 
sponsor will serve meals under the 
Program for less than 10 days. Re¬ 
quests by sponsors for advance net 
Program payments received less than 
30 days preceding the applicable pay¬ 
ment date shall be paid by the State 
agency within 30 days of receipt. 

(d) Each month's advance net Pro¬ 
gram payment to any sponsor shall be 
in an amount equal to: (1) The total 
net Program payment for meals served 
by such sponsor in the same calendar 
month of the preceding calendar year, 
or (2) 50 percent of the amount deter¬ 
mined by the State agency to be 
needed by the sponsor for meals, if the 
sponsor contracts with a food service 
management company, or (3) 65 per¬ 
cent of the amount determined by the 
State agency to be needed by the 
sponsor for meals for that month, if 
the sponsor prepares its own meals, 
whichever amount it greater Pro¬ 
vided> however , That the advance net 
Program payment may not exceed the 
total amount estimated by the State 
agency to be needed by the sponsor 
for meals to be served in the month 
for which the advance net Program 
payment is made. 

(e) Not later than June 1 and July 15 
of each fiscal year, or in the case of 
sponsors which operate under a con¬ 
tinuous school calendar, the first day 
of each month of operation, the State 
agency shall forward advance adminis¬ 
trative costs payments to each sponsor 
If a request for such payment was re¬ 
ceived from the sponsor no later than 
30 days prior to the date for each such 
payment: Provided, however , That (1) 
the State agency shall not release the 
second month's advance administra¬ 
tive cost payment to any sponsor until 
the sponsor has certified that it is op¬ 
erating the number of sites for which 
the administrative budget was ap¬ 
proved, and that there has been no 
significant change in its projected ad¬ 
ministrative cost s since approval of 
the administrative budget, (2) no ad¬ 
vance administrative costs payment 
shall be made for any month in which 
the sponsor will operate under the 
Program for less than 10 days, and (3) 
in the case of a sponsor that operates 
less than ten (10) days in June but at 
least ten (10) days In August, the 
second month’s advance administra¬ 
tive costs payment shall be made on 
August 15. Requests by sponsors for 
advance administrative cost payments 
received less than 30 days preceding 
the applicable payment date shall be 
paid by the State agency within 30 
days of receipt. 

(f) Each sponsor’s first month’s ad¬ 
vance administrative costs payment 
shall be in an amount equal to one- 
third of the amount established by the 
State agency to be needed by the 


sponsor to administer the Program. 
Each sponsor’s second month’s ad¬ 
vance administrative costs payment 
shall be in an amount equal to one- 
third of the amount established by the 
State agency to be needed by the 
sponsor to administer the Program. In 
the case of sponsors which will oper¬ 
ate ten (10) days or more in only one 
month and thereby will qualify for 
only one advance administrative costs 
payment the State agency shall pro¬ 
vide an advance administrative costs 
payment of no less than one-half and 
no more than two-thirds of the 
amount established by the State 
agency be to needed by the sponsor as 
indicated in its approved administra¬ 
tive budget. The State agency shall 
forward any remaining payment due 
to a sponsor no later than 45 days fol¬ 
lowing receipt of valid claims: Pro¬ 
vided , however, That the State agency 
shall not pay any sponsor for its final 
claim until the sponsor has certified 
that it did operate all sites approved in 
the administrative budget and that 
there has been no significant change 
in the projected administrative costs 
since the preceding claim or, in the 
case of sponsors which will receive 
only one month’s advance, that there 
has been no significant change in the 
projected administrative costs since 
payment of the initial advance admin¬ 
istrative cost payment. The total Pro¬ 
gram payment paid to a sponsor for 
administrative costs shall not exceed 
the lesser of: (I) The approved admin¬ 
istrative budget and any amendments 
thereto or (2) actual expenditures in¬ 
curred for administrative costs or (3) 
the per-meal administrative rates con¬ 
tained in § 225.8(c) times meals by type 
actually served to eligible children. 

(g) The total of the advance net Pro¬ 
gram payment to any sponsor for a 
given month and the advance adminis¬ 
trative cost payment to the same spon¬ 
sor for the same month shall not 
exceed $40,000: Provided, however , 
That a State agency may make ad¬ 
vance payments totalling more than 
$40,000 to a sponsor for a given month 
if the State determines that a larger 
payment is necessary for the effective 
operation of the Program and the 
sponsor demonstrates sufficient ad¬ 
ministrative and management capabili¬ 
ty to justify a larger payment. 

(h) Any prior Program payment 
which is under dispute or which is 
part of a demand for recovery under 
§ 225.14(a) or § 225.14(d) shall be de¬ 
ducted from any advance net Program 
payment or advance administrative 
costs payment. 

(i) If the State agency has reason to 
believe that a sponsor will not be able 
to submit a valid Claim for Reimburse¬ 
ment covering the period for which 
advance net Program payments and 
advance administrative costs payments 
have been made, the subsequent 
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month’s advance net Program pay¬ 
ment and advance administrative cost 
payment shall be withheld until such 
time as the State agency has received 
a valid claim. Sponsors shall repay ad¬ 
vanced Program payments which are 
not subsequently deducted from a 
valid Claim for Reimbursement upon 
demand by the State agency. Any in¬ 
terest earned on advance net Program 
payments and advance administrative 
cost payments shall be returned to the 
State agency for remittance to FNS. 

§225.14 Claims against sponsors. 

(a) State agencies shall disallow any 
portion of a Claim for Reimbursement 
and promptly recover any Program 
payment made to a sponsor that was 
not properly payable under this part. 
State agencies shall use their own pro¬ 
cedures to disallow claims and recover 
overpayments already made. This 
shall include court actions, where ap¬ 
propriate. However, the State agency 
shall notify the sponsor of the reasons 
for any disallow r ance or demand, and 
allow the sponsor full opportunity to 
submit evidence on appeal as provided 
for in §225.5(x). If. in the determina¬ 
tion of FNS. a State agency has acted 
in conformity with the provisions of 
this part and has made every reason¬ 
able effort to recover any overpay¬ 
ment. the State agency shall not be 
liable for failure to collect an overpay¬ 
ment. 

(b) The State agency shall maintain 
all records pertaining to action taken 
under this section. Such records shall 
be retained for a period of three years 
after the date of the submission of the 
final Financial Status Report, except 
that, if audit findings have not been 
resolved, the records shall be retained 
beyond the three-year period as long 
as required for the resolution of any 
issues raised in the audit. 

(c) The amounts recovered by the 
State agency from sponsors may be 
utilized, first, to make Program pay¬ 
ments to sponsors for the period for 
which the funds were initially avail¬ 
able, and second, to repay any State 
funds expended in the payment of 
Claims for Reimbursement under the 
Program not otherwise repaid. Any 
amounts recovered which are not so 
utilized shall be returned to FNS in ac¬ 
cordance with the requirements of 
this part. 

(d) When FNSRO administers the 
Program with respect to sponsors and 
disallows a Claim for Reimbursement 
or a portion of a Claim, or makes a 
demand for refund of an alleged over¬ 
payment, it shall notify the sponsor of 
the reasons for such disallowance or 
demand, and the sponsor shall have 
full opportunity to submit evidence as 
provided for in §225.5<x) or to resub¬ 
mit a Claim for any amount disallowed 
or demanded. 
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Subpart D—Miscellaneous Provisions 

§ 225.15 Procurement provisions. 

(a) This section provides standards 
for use by sponsors in establishing 
procedures for the procurement of 
food, supplies, goods, and other ser¬ 
vices with Program payments. These 
standards are furnished to insure that 
such goods and services are obtained 
in an effective manner and in compli¬ 
ance with the provisions of applicable 
Federal laws and Executive Orders. 

(b) The standards contained in this 
section do not relieve the sponsor of 
the contractual responsibilities arising 
under its contracts. The sponsor is the 
responsible authority, without re¬ 
course to the State agency and the De¬ 
partment regarding the settlement 
and satisfaction of all contractual and 
administrative issues arising out of 
procurements entered into under the 
Program. This includes but is not 
limited to: Disputes, claims, protests of 
award, source evaluation or other mat¬ 
ters of a contractual nature. Matters 
concerning violation of law are to be 
referred to such local, State, or Feder¬ 
al authorities as may have proper ju¬ 
risdiction. 

(c) Sponsors may use their own pro¬ 
curement regulations which reflect ap¬ 
plicable State and local law. rules and 
regulations: Prodded, That procure¬ 
ments made with Program payments 
adhere to the provisions of Office of 
Management and Budget Circulars A- 
102 and A-110 and to the standards set 
forth, as follows: 

(1) The sponsor shall maintain a 
code or standards of conduct which 
shall govern the performance of its of¬ 
ficers, employees, or agents in con¬ 
tracting with and expending Program 
payments. The officers, employees, or 
agents of a sponsor shall neither solic¬ 
it nor accept gratuities, favors, or any¬ 
thing of monetary value from contrac¬ 
tors or potential contractors on their 
own behalf or for others. To the 
extent permissible by State or local 
laws, rules or regulations, such stan¬ 
dards shall provide for penalties, sanc¬ 
tions. or other disciplinary actions to 
be applied for violations of such stan¬ 
dards by either the sponsor’s officers, 
employees, or agents, or by contrac¬ 
tors or their agents. 

(2) All procurement transactions, re¬ 
gardless of whether negotiated or ad¬ 
vertised and without regard to dollar 
value, shall be conducted in a manner 
so as to provide maximum open and 
free competition. The sponsor shall be 
alert to organizational conflicts of in¬ 
terest or non-competitive practices 
among contractors which may restrict 
or eliminate competition or otherwise 
restrain trade. 

(3) All sponsors shall establish pro¬ 
curement proedures which provide for, 
as a minimum, the following procedur¬ 
al requirements: 
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(i) Proposed procurement actions 
shall be reviewed by sponsor’s officials 
to avoid purchasing unnecessary or 
duplicative items. Where appropriate, 
an analysis shall be made of lease and 
purchase alternatives to determine 
which w'ould be the most economical, 
practical procurement. 

(ii) Invitations for bids or requests 
for proposals shall be based upon a 
clear and accurate description of the 
technical requirements for the materi¬ 
al. product, or service to be procured. 
Such description shall not. in competi¬ 
tive procurements, contain features 
which unduly restrict competition. 
“Brand name or equal” description 
may be used as a means to define the 
performance or other salient require¬ 
ments of a procurement, and, when so 
used, the specific features of the name 
brand which must be met by offerors 
should be clearly specified. 

(iii) Positive efforts shall be made by 
the sponsors to utilize small business 
and minority-owned business sources 
of supplies and services. Such efforts 
should allow these sources the maxi¬ 
mum feasible opportunity to compete 
for contracts to be performed utilizing 
Program payments. 

(iv) The type of procuring instru¬ 
ments used <i.e., fixed price contracts, 
cost reimbursable contracts, purchase 
orders, incentive contracts, etc.) shall 
be appropriate for the particular pro¬ 
curement and for promoting the best 
interest of the Program. The “cost- 
plus-a-percentage-of-cost” method of 
contracting shall not be used. 

(v) Formal advertising, with ade¬ 
quate purchase description, sealed 
bids, and public openings shall be the 
required method of procurement 
unless negotiation pursuant to para¬ 
graph 3 Cvi) of this section is necessary 
to accomplish sound procurement. 
However, procurements of $10,000 or 
less need not be so advertised unless 
otherwise required by State or local 
law or regulations. Where such adver¬ 
tised bids are obtained the awards 
shall be made to the responsible 
bidder whose bid is responsive to the 
invitation and is most advantageous to 
the sponsor, price and other factors 
considered. (Factors such as discounts, 
transportation costs and taxes may be 
considered in determining the lowest 
bid.) Invitations for bids shall clearly 
set forth all requirements which the 
bidder must fulfill in order for his bid 
to be evaluated by the sponsor. Any or 
all bids may be rejected when it is in 
the sponsor's interest to do so, and 
such rejections are in accordance with 
applicable State and local law, rules, 
and regulations. 

(vi) Procurements may be negotiated 
if it is impracticable and unfeasible to 
use formal advertising. Generally, pro¬ 
curements may be negotiated by the 
sponsor if: 

(1) The public exigency will not 
permit the delay incident to advertis¬ 
ing; 
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(2) The material or service to be pro¬ 
cured is available from only one 
person or firm: (All contemplated sole 
source procurements where the aggre¬ 
gate expenditure is expected to exceed 
$5,000 shall be referred to the State 
agency for prior approval); 

(3) The aggregate amount involved 
does not exceed $10,000; 

(4) The contract is for personal or 
professional services, or for any service 
to be rendered by a university, college 
or other educational institution; 

(5) No acceptable bids have been re¬ 
ceived after formal advertising; 

(6) The purchases are for highly per¬ 
ishable materials, for material or ser¬ 
vices where the prices are established 
by law, if procured at the lowest appli¬ 
cable price for technical items or 
equipment requiring standardization 
and interchangeability of parts with 
existing, for experimental, develop¬ 
mental or research work, for supplies 
purchased for authorized resale, and 
for technical or specialized supplies re¬ 
quiring substantial initial investment 
for manufacture; 

(7) Otherwise authorized by law, 
rules or regulations. Notwithstanding 
the existence of circumstances justify¬ 
ing negotiation, competition shall be 
obtained to the maximum extent prac¬ 
ticable. 

(vii) Contracts shall be made only 
with responsible contractors who pos¬ 
sess the potential ability to perform 
successfully under the terms and con¬ 
ditions of a proposed procurement. 
Consideration shall be given to such 
matters as contractor integrity, record 
of past performance, financial and 
technical resources, or accessibility to 
other necessary resources. 

(viii) Procurement records or files 
for purchases in amounts in excess of 
$10,000 shall provide at least the fol¬ 
lowing pertinent information: justifi¬ 
cation for the use of negotiation in 
lieu of advertising, contractor selec¬ 
tion, and the basis for the cost or price 
negotiated. 

(ix) A system for contract adminis¬ 
tration shall be maintained to assure 
contractual conformance with terms, 
conditions, and specifications of the 
contract or order, and to assure ade¬ 
quate and timely followup of all pur¬ 
chases. 

(d) The sponsor shall include, in ad¬ 
dition to provisions to define a sound 
and complete agreement, the following 
provisions in all contracts and subcon¬ 
tracts: 

(1) Contracts shall contain contrac¬ 
tual provisions or conditions which 
will allow for administrative, contrac¬ 
tual, or legal remedies in instances 
where contractors violate or breach 
contract terms, and provide for such 
sanctions and penalties as may be ap¬ 
propriate. 

(2) All contracts in amounts which 
are in excess of $10,000 shall contain 
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suitable provisions for termination by 
the sponsor, including the manner by 
which it will be effected and the basis 
for settlement. In addition, such con¬ 
tracts shall describe conditions under 
which the contract may be terminated 
for default as well as conditions where 
the contract may be terminated be¬ 
cause of circumstances beyond the 
control of the contractor. 

(3) All contracts awarded by spon¬ 
sors and their contractors or subcon¬ 
tractors having a value of more than 
$10,000 shall contain a provision re¬ 
quiring compliance with Executive 
Order 11246, entitled “Equal Employ¬ 
ment Opportunity”, as amended by 
Exective Order 11375, and as supple¬ 
mented in Department of Labor regu¬ 
lations (41 CFR Part 60). 

(4) Contracts or agreements, the 
principal purpose of which is to create, 
develop, or improve products, process¬ 
es or methods, or for exploration into 
fields which directly concern public 
health, safety, or welfare, or contracts 
in the fields of science or technology 
in which there has been little signifi¬ 
cant experience outside of work 
funded by Federal assistance, shall 
contain a notice to the effect that 
matters regarding rights to inventions, 
and materials generated under the 
contract or agreement are subject to 
the regulations issued by the Depart¬ 
ment and the sponsor. The contractor 
shall be advised as to the source of ad¬ 
ditional information regarding these 
matters. 

(5) All negotiated contracts (except 
those of $10,000 or less) awarded by 
sponsors shall include a provision to 
the effect that the State agency, the 
Comptroller General of the United 
States, or any of their duly authorized 
representatives, shall have access to 
any books, documents, papers, and re¬ 
cords of the contractor which are di¬ 
rectly pertinent to a specific program 
for the purpose of making audits, ex¬ 
aminations, excerpts, and transcrip¬ 
tions. 

(6) Contracts and subcontracts of 
amounts in excess of $100,000 shall 
contain a provision which requires the 
recipient to agree to comply with all 
applicable standards, orders, or regula¬ 
tions issued pursuant to the Clean Air 
Act of 1970. Violations shall be report¬ 
ed to the State agency and the Re¬ 
gional Office of the Environmental 
Protection Agency. 

§225.16 Prohibitions. 

(a) The value of benefits and assis¬ 
tance available under the Program 
shall not be considered as income or 
resources of recipients and their fam¬ 
ilies for any purpose under Federal, 
State or local laws, including, but not 
limited to, laws relating to taxation, 
welfare, and public assistance pro¬ 
grams. 

(b) Expenditure of funds from State 
and local sources for the maintenance 


of food programs for children shall 
not be diminished as a result of funds 
received under the Act and a certifica¬ 
tion to this effect shall become part of 
the agreement provided for in 
§ 225.3(c). 

§ 225.17 Free meal policy. 

(a) The State agency shall require 
each applicant sponsor to develop, at 
the time the applicant sponsor applies 
for Program participation, a written 
policy statement concerning free 
meals to be used uniformly at all sites 
under its jurisdiction as required in 
this section. Applicant sponsors shall 
not be approved for participation 
unless the free meal policy statement 
has been approved. 

(b) A sponsor which serves all meals 
free to attending children shall devel¬ 
op a policy statement which consists 
of an assurance to the State agency 
that all children are served the same 
meals at no separate charge, regard¬ 
less of race, color, or national origin, 
and that there is no discrimination in 
the course of the food service. 

(c) A camp which serves meals at no 
separate charge to attending children 
shall develop a policy statement which 
consists of an assurance to the State 
agency that all children are served the 
same meals at no separate charge, re¬ 
gardless of race, color, or national 
origin, and that there is no discrimina¬ 
tion in the course of the food service. 

(d) A camp which charges separately 
for meals shall develop a policy state¬ 
ment for determining eligibility for 
free meals which shall include the fol¬ 
lowing: 

(1) The specific criteria to be used in 
determining eligibility for free meals. 
The camp’s standards of eligibility 
shall be in conformity with the State’s 
family size and income standards for 
free and reduced price school meals. 

(2) A description of the method or 
methods to be used in accepting appli¬ 
cations from families for free meals. 

(3) A description of the method or 
methods to be used to collect pay¬ 
ments from those children paying the 
full price of the meal which will pro¬ 
tect the anonymity of the children re¬ 
ceiving a free meal. 

(4) An assurance that the camp will 
establish a hearing procedure which 
provides: (i) A simple, publicly an¬ 
nounced method for a family to make 
an oral or written request for a hear¬ 
ing; (ii) an opportunity for the family 
to be assisted or represented by an at¬ 
torney or other person in presenting 
its appeal; (iii) an opportunity to ex¬ 
amine, prior to and during the hear¬ 
ing, the documents and records pre¬ 
sented to support the decision under 
appeal; (iv) that the hearing shall be 
held with reasonable promptness and 
convenience to the family and that 
adequate notice shall be given to the 
family as to the time and place of the 
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hearing; (v) an opportunity for the 
family to present oral or documentary 
evidence and agreements supporting 
its position without undue interfer¬ 
ence; (vi) an opportunity for the 
family to question or refute any testi¬ 
mony or other evidence and to con¬ 
front and cross-examine any adverse 
witnesses; (vii) that the hearing shall 
be conducted and the decision made 
by a hearing official who did not par¬ 
ticipate in making the decision under 
appeal; (viii) that the decision of the 
hearing official shall be based on the 
oral and documentary evidence pre¬ 
sented at the hearing and made a part 
of the hearing record; (ix) that the 
family and any designated representa¬ 
tives shall be notified in writing of the 
decision of the hearing official; (x) 
that a written record shall be prepared 
with respect to each hearing, which 
shall include the decision under 
appeal, any documentary evidence and 
a sumary of any oral testimony pre¬ 
sented at the hearing, the decision of 
the hearing official, including the rea¬ 
sons therefor, and a copy of the notifi¬ 
cation to the family of the decision of 
the hearing official; and (xi) that such 
written record of each hearing shall be 
preserved for a period of three years 
and shall be available for examination 
by the family or its representatives at 
any reasonable time and place during 
such period. 

(5) An assurance that there will be 
no identification of free meal recipi¬ 
ents and no discrimination against any 
child on the basis or race, color, or na¬ 
tional origin. 

(e) The hearing procedure pre¬ 
scribed under paragraph (d)(4) of this 
section shall be followed when a camp 
challenges the eligibility of any child 
for a free meal. During the pendency 
of the challenge, the child shall con¬ 
tinue to receive the free meal to which 
he is entitled under the eligibility 
standards announced by the camp 
based upon the information supplied 
in the application made by the family. 

(f) Each sponsor shall make avail¬ 
able on an annual basis to the infor¬ 
mation media serving the area from 
which the sponsor draws its atten¬ 
dance a public release announcing the 
availability of free meals to children. 
Each camp shall make available on an 
annual basis to all participants an an¬ 
nouncement of the availability of free 
meals to children meeting the ap¬ 
proved eligibility criteria. The public 
announcement must also state that 
meals are available to all children in 
attendance without regard to race, 
color, or national origin. 

§225.18 Other provisions. 

(a) Grant closeout procedures. Grant 
closeout procedures for the Program 
shall be in accordance with Attach¬ 
ment K of the Office of Management 
and Budget Circular A-110 (41 FR 


32016, July 30. 1976), or Attachment L 
of the Office of Management and 
Budget Circular A-102 (42 FR 45828, 
September 12, 1977), whichever is ap¬ 
plicable. 

(b) Termination for cause. The De¬ 
partment may terminate a State agen¬ 
cy’s participation in the Program in 
whole, or in part, whenever it is deter¬ 
mined that the State agency has failed 
to comply with the conditions of the 
Program. The Department shall 
promptly notify the State agency in 
writing of the termination and reason 
for the termination, together with the 
effective date and shall allow the 
State 30 days to respond. In instances 
where the State does respond, the De¬ 
partment shall inform the State of its 
final determination no later than 30 
days after the State responds. A State 
agency shall terminate a sponsor’s 
participation in the Program by writ¬ 
ten notice whenever it is determined 
by FNS or the State agency that the 
sponsor has failed to comply with the 
conditions of the Program. When par¬ 
ticipation in the Program has been 
terminated for cause, any funds paid 
to the State agency or a sponsor or 
any recoveries by FNS from the State 
agency or by the State agency from a 
sponsor shall be in accordance with 
the legal rights and liabilities of the 
parties. 

(c) Termination for convenience. 
The Department and the State agency 
may terminate the State agency’s par¬ 
ticipation in the Program in whole, or 
in part, when both parties agree that 
the continuation of the Program 
would not produce beneficial results 
commensurate with the further ex¬ 
penditure of funds. The two parties 
shall agree upon the termination con¬ 
ditions, including the effective date 
and, in the case of partial termination, 
the portion to be terminated. The 
State Agency shall not incur new obli¬ 
gations for the termination portion 
after the effective date, and shall 
cancel as many outstanding obliga¬ 
tions as possible. The Department 
shall allow full credit to the State 
agency for the Federal share of the 
Noncancellable obligations properly 
incurred by the State agency prior to 
termination. A State agency may ter¬ 
minate a sponsor’s participation in ac¬ 
cordance with this paragraph. 

(d) State requirements. Nothing con¬ 
tained in this part shall prevent a 
State agency from imposing additional 
operating requirements which are not 
inconsistent with the provisions of this 
part: Provided, however , That such ad¬ 
ditional requirements shall not deny 
the Program to an area in which poor 
economic conditions exist, and shall 
not result in a significant number of 
needy children not having access to 
the Program. The State agency shall, 
prior to imposing any additional re¬ 
quirements, receive approval from 
FNSRO. 


§ 225.19 Program information. 

Persons desiring information con¬ 
cerning the Program may write to the 
appropriate State agency or Regional 
Office of FNS as indicated below: 

(a) In the States of Connecticut, 
Maine. Massachusetts, New Hamp¬ 
shire. Rhode Island, and Vermont: 
New England Regional Office. FNS, 
U.S. Department of Agriculture, 34 
Third Avenue, Burlington, Mass. 
01803. 

(b) In the States of Delaware, Dis¬ 
trict of Columbia. Maryland, New 
Jersey, New York, Pennsylvania, 
Puerto Rico. Virginia, Virgin Islands, 
and West Virginia: Mid-Atlantic Re¬ 
gional Office, FNS, U.S. Department 
of Agriculture, One Vahlsing Center, 
Robbinsville, N.J. 08691. 

(c) In the States of Alabama, Flor¬ 
ida, Georgia. Kentucky. Mississippi, 
North Carolina, South Carolina, and 
Tennessee: Southeast Regional Office. 
FNS, U.S. Department of Agriculture. 
1100 Spring Street NW., Atlanta, Ga. 
30309. 

(d) In the States of Illinois. Indiana, 
Michigan, Minnesota. Ohio and Wis¬ 
consin: Midwest Regional Office, FNS. 
U.S. Department of Agriculture, 536 
South Clark Street, Chicago, Ill. 
60605. 

(e) In the States of Colorado, Iowa, 
Kansas. Missouri, Montana, Nebraska, 
North Dakota, South Dakota, Utah, 
and Wyoming: Mountain Plains Re¬ 
gional Office, FNS, U.S. Department 
of Agriculture, 2420 West 26th 
Avenue, room 430D, Denver, Colo. 
80211. 

(f) In the States of Arkansas, Louisi¬ 
ana, New Mexico, Oklahoma, and 
Texas: Southwest Regional Office, 
FNS, U.S. Department of Agriculture. 
1100 Commerce Street, room 5-C-30, 
Dallas. Tex. 75242. 

(g) In the States of Alaska. Ameri¬ 
can Samoa. Arizona. California, Guam, 
Hawaii. Idaho, Nevada, Oregon. Trust 
Territory of the Pacific Islands, the 
Northern Mariana Islands, and Wash¬ 
ington: Western Regional Office, FNS, 
U.S. Department of Agriculture, 550 
Kearny Street, room 400, San Francis¬ 
co, Calif. 94108. 

(Catalog of Federal Domestic Assistance 
Programs No. 10.559) 

Note: The Food and Nutrition Service has 
determined that this document does not 
contain significant proposals requiring prep¬ 
aration of an economic impact statement 
under Executive Order 11821 and Office of 
Management and Budget Circular A-107. 

Note: The reporting and/or recordkeeping 
requirements contained herein have been 
approved by the Office of Management and 
Budget in accordance with the Federal Re¬ 
ports Act of 1942. 

Dated: March 22, 1978. 

Carol Tucker Foreman, 
Assistant Secretary. 

(FR Doc. 78-8021 Filed 3-27-78; 8:45 am] 
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[4110-83] 

Title 42—Public Health 

CHAPTER 1—PUBLIC HEALTH SER¬ 
VICE, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

PART 121—NATIONAL GUIDELINES 
FOR HEALTH PLANNING 

National Guidelines for Health 
Planning 

AGENCY: Public Health Service, 
HEW. 

ACTION: Pinal rules. 

SUMMARY: These rules establish, 
pursuant to section 1501 of the Public 
Health Service Act, National Guide¬ 
lines for Health Planning with respect 
to the following types of health ser¬ 
vices and facilities: General hospital 
beds, obstetrical Inpatient services, 
neonatal special care units, pediatric 
inpatient services, open heart surgery, 
cardiac catheterization, radiation ther¬ 
apy, computed tomographic scanners, 
and end-stage renal disease. 

A purpose of these guidelines is to 
assist Health Systems Agencies in de¬ 
veloping Health Systems Plans and to 
help clarify and coordinate national 
health policy. These guidelines will be 
followed by other issuances setting 
forth national health planning goals 
and additional standards addressing 
such issues as improvement of health- 
status, health promotion and disease 
prevention, access to care, and the 
availability and distribution of health 
resources. 

EFFECTIVE DATE: March 28, 1978. 

All Health Systems Plans developed 
after December 31, 1978 must be con¬ 
sistent with the National Guidelines 
for Health Planning set out below. 

FOR FURTHER INFORMATION 
CONTACT: 

Daniel I. Zwick, Associate Adminis¬ 
trator for Planning, Evaluation and 
Legislation, Health Resources Ad¬ 
ministration, Room 10-22, 3700 East- 
West Highway, Hyattsville. Md. 
20782,301-436-7270. 

SUPPLEMENTARY INFORMATION: 
The standards established here have 
twice been revised in response to 
public comment. A notice of proposed 
rulemaking was issued on September 
23, 1977 (42 FR 48502 et seq.), revised 
in response to public comment and 
published as a second notice on Janu¬ 
ary 20, 1978 (43 FR 3056 et seq.). In re¬ 
sponse to public comments on the 
second notice, the Guidelines have 
been revised and issued in final form. 

A. Overview 

Section 1501 of the Public Health 
Service Act, as amended by the Na 
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tional Health Planning and Resources 
Development Act of 1974 (Pub. L. 93- 
641), requires the Secretary of Health, 
Education, and Welfare to issue, by 
regulation, guidelines concerning na¬ 
tional health planning policy. The 
guidelines are to include: 

(1) Standards respecting the appro¬ 
priate supply, distribution, and organi¬ 
zation of health resources, and 

(2) A statement of national health 
planning goals developed after consid¬ 
eration of the priorities set forth in 
section 1502, which goals, to the maxi¬ 
mum extent practicable, shall be ex¬ 
pressed in quantitative terms. 

The purposes of the National Guide¬ 
lines for Health Planning are to help 
clarify and coordinate national health 
policy and to assist Health Systems 
Agencies (HSAs) established pursuant 
to section 1512 of the Public Health 
Service Act in developing required 
Health Systems Plans. 

On January 20, 1978, the Secretary 
of Health, Education, and Welfare 
published a Notice of proposed rule- 
making (43 FR 3056 et seq.) proposing 
an initial set of National Guidelines 
for Health Planning. The proposal was 
a revised version of material published 
as a Notice of proposed rulemaking (42 
FR 45802 et seq.) on September 23, 
1977. Revisions had been made on the 
basis of the comments received in re¬ 
sponse to the first Notice. In view of 
the widespread interest in this materi¬ 
al, the Secretary decided it would be 
desirable to provide an additional 30- 
day period for public review and com¬ 
ment. 

Over a period of time, the Depart¬ 
ment will issue a complete set of Na¬ 
tional Guidelines which will include a 
wide range of goals and standards as 
required by the Act and subsequently 
will revise these guidelines from time 
to time as may be appropriate. This 
first issue consists of resource stan¬ 
dards with respect to nine specific cat¬ 
egories of health services and facili¬ 
ties. The Department will soon pro¬ 
pose national health planning goals 
relating to health status, health pro¬ 
motion and prevention, and access to 
care. Additional goals and standards 
will be issued on a periodic basis. 

The focus of this initial statement is 
on the short-term opportunities for 
cost containment and quality enhance¬ 
ment in the institutional sector. As 
Congress noted in section 2(a)(4) of 
Pub. L. 93-641, increases in the cost of 
health care, particularly of hospital 
stays, have been uncontrollable and 
inflationary. The increases in hospital 
costs are absorbing an exaggerated 
share of available resources. Planning 
and action to contain such increases 
are essential steps to preserve re¬ 
sources needed to achieve other health 
pov and to make possible the 
achievement of the statutory aim of 
the Act, viz. equal access to quality 
health care at a reasonable cost. 


Cost savings may be achieved with¬ 
out sacrificing the quality of or access 
to care through more efficient utiliza¬ 
tion of existing resources and in¬ 
creased emphases on ambulatory and 
community services. Moreover, limita¬ 
tions of certain resources, such as 
open heart units, can lead to improve¬ 
ments in the quality of care while at 
the same time containing costs. 

Section 1513(b)(2) of the Act calls 
upon HSA’s, in the development of 
their Health Systems Plans, to give 
“appropriate consideration** to the Na¬ 
tional Guidelines for Health Planning. 
Health Systems Plans must also ‘Take 
into account** and be “consistent with** 
the standards respecting the supply, 
distribution, and organization of 
health resources. 

HSA*s are to establish goals and set 
forth plans which, if implemented, 
will achieve the targets set within five 
years. All plans established by Health 
Systems Agencies after December 31, 
1978 are to be consistent with the 
Guidelines as set forth below. 

HSA*s are expected to use the quan¬ 
titative standards as benchmarks 
against which to assess local condi¬ 
tions and needs. In developing their 
plans, they should determine those 
cases where the Guidelines are appro¬ 
priate planning ceilings and targets 
and those cases where adjustments 
may be necessary in light of local con¬ 
ditions and needs. 

In some cases, the Agency may need 
to adjust a quantitative standard 
upward or downward to meet a specif¬ 
ic local situation. The Guidelines con¬ 
tain a number of specific local condi¬ 
tions which may justify such adjust¬ 
ments to one or more of the standards 
such as the age of the local popula¬ 
tion, seasonal population fluctuations, 
or the rural nature of the area. 

In addition, the Guidelines contain a 
general provision which recognizes 
that other special local conditions may 
exist which justify adjustment of a na¬ 
tional standard. This provision permits 
the HSA, pursuant to its own detailed 
analyses, to include adjustments to 
take account of those local conditions 
that involve special needs concerning 
access to needed care and unreason¬ 
able costs. Adjustments and related 
analyses will be reviewed by the State 
Health Planning and Development 
Agencies (SHPDA*s) and Statewide 
Health Coordinating Councils 
(SHCC*s) and. if appropriate, accepted 
as part of the State Health Plan. 

Thus, the Guidelines issued here re¬ 
flect a careful balance between the 
needs of local and State agencies to 
take account of local health conditions 
and needs and the Federal role as out¬ 
lined in the statute to provide national 
health planning leadership and guid¬ 
ance. 

Some areas of the country have al¬ 
ready achieved conditions or adopted 
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standards more favorable than those 
specified in the National Guidelines. 
In those circumstances, it is not in¬ 
tended that HSA’s plan for a level of 
resources in excess of that needed to 
adequately serve the needs of the com¬ 
munity. Nor is it intended that HSA’s 
refrain from planning with respect to 
health services and facilities which are 
not addressed in the Guidelines. 

Each State’s Health Plan developed 
under Title XV of the Public Health 
Service Act must be made up of the 
Health Systems Plans for areas within 
the State, revised as necessary by the 
SHCC to achieve appropriate consider¬ 
ation or to deal more effectively with 
Statewide health needs. Since HSP’s 
must give appropriate consideration to 
the Guidelines and take into account 
and be consistent with the resource 
standards, the State Health Plan will 
also reflect these Guidelines. More¬ 
over. Health Systems Plans also pro¬ 
vide one of the bases for the develop¬ 
ment of the State Medical Facilities 
Plan required under Section 1603. 
Thus, the National Guidelines will be 
reflected in the development of the 
State Medical Facilities Plans. 

In addition, regulations issued con¬ 
cerning the certificate of need func¬ 
tion (42 CFR Chapters 122 and 123) 
cite consistency with the Health Sys¬ 
tems Plan for an area as one criterion 
for review of new institutional health 
service projects. Thus, the National 
Guidelines should also be addressed in 
the criteria adopted by HSA’s and 
SHPDA’s governing review activities 
under certificate of need, the review of 
new institutional health services, and 
other mandated reviews. 

As noted in the Notice of January 
20, 1978, Health Systems Agencies 
have no authority under Federal law 
to close existing hospitals or services 
nor is the Federal Government autho¬ 
rized to do so. The Department be¬ 
lieves that Health Systems Plans can 
and should be important occasions and 
vehicles for advancing public under¬ 
standing of these issues and other fac¬ 
tors contributing to rises in health 
care costs and other pressing health 
problems. Health Systems Plans will 
be of little value if they do not serious¬ 
ly address these issues. 

The standards set forth below will 
receive periodic review and revision as 
knowledge is increased concerning the 
most appropriate configuration of re¬ 
sources to provide services which meet 
the health needs of the population 
with a minimum of duplication. The 
Guidelines will be reviewed periodical¬ 
ly, as least every two years, and re¬ 
vised as necessary based upon further 
analyses, experiences with their use, 
and review of local Health Systems 
Plans and State Health Plans. 

B. Process of Initial Standard 
Development 

Each of the standards presented 
below relates to a health care resource 
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which has been widely discussed and is 
based on and adapted from a recom¬ 
mendation. guideline, or standard pre¬ 
viously developed by one or more 
medical groups, health planning orga¬ 
nizations, or other professional bodies. 
Additionally, documentation of health 
standards was obtained through 
searches undertaken by the National 
Library of Medicine and the National 
Health Planning Information Center 
and systematically reviewed by De¬ 
partment staff. 

Materials included in these analyses 
were reports of such organizations as 
the Institute of Medicine, the Office 
of Technology Assessment, the Ameri¬ 
can College of Obstetrics and Gynecol¬ 
ogy, American Academy of Pediatrics, 
American College of Radiology, Com¬ 
mittee on Perinatal Health, and the 
Inter-Society Commission on Heart 
Disease Resources. 

Proposed guidelines concerning hos¬ 
pital bed supply were included in a 
draft of National Guidelines that was 
widely distributed after October 1976. 
Some 1,300 comments were received 
on that material. 

C. Process of Public Consultation 

Section 1501(c) requires the Secre¬ 
tary, in the development of the Guide¬ 
lines, to consult with and solicit rec¬ 
ommendations and comments from 
Health Systems Agencies, State 
Health Planning and Development 
Agencies, Statewide Health Coordinat¬ 
ing Councils, associations and special¬ 
ty societies representing medical and 
other health care providers and the 
National Council on Health Planning 
and Development. This has been ac¬ 
complished over a period of more than 
2 years through consultations, public 
notices, public meetings, review by the 
National Council on Health Planning 
and Development and other activities. 

In publishing its first Notice of Pro¬ 
posed Rulemaking on September 23, 
1977. the Department allotted a period 
of 60 days for public comments and 
later (42 FR 59888) extended this 
period for an additional 17 days. 
During this period, more than 55,000 
communications were received. Among 
those who wrote were more than 100 
Health Systems Agencies, 30 State 
Health Planning and Development 
Agencies. 50 Hospital Associations, 80 
Medical Societies, 35 medical schools, 
60 national associations as well as 
thousands of individual hospitals, 
practioners, and consumers. 

During this period, the Department 
sponsored five public meetings in 
which individuals from the fields of 
medicine, health administration, and 
consumer interest participated. Com¬ 
ments and recommendations were also 
received as the result of the Depart¬ 
ment’s direct request for the views of 
all State and local health planning 
agencies and numerous professional 
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and consumer groups. Many other sug¬ 
gestions were received in public hear¬ 
ings before the Subcommittee on 
Health and the Environment of the 
House Interstate and Foreign Com¬ 
merce Committee, and from individual 
Members of Congress. 

The National Council on Health 
Planning and Development began its 
consideration of the proposed guide¬ 
lines at its first formal meeting on 
September 23. 1977. The Council de¬ 
voted 3 days, December 9, 10, and 21. 
to the review of the proposed Guide¬ 
lines. At the latter meeting, it passed 
11 resolutions providing comments 
and recommendations to the Secretary 
concerning the Guidelines. 

The second Notice, as the first, was 
disseminated widely. In addition to 
publication in the Federal Register. 
copies were sent directly to all local 
and State health planning agencies 
and other agencies that had submitted 
comments on the first Notice and to 
over 100 additional groups. Copies 
were also provided members of the Na¬ 
tional Council on Health Planning and 
Development which reviewed them at 
its meeting on February 10, 1978. 

Readers are referred to the Pream¬ 
ble of the Notice of Proposed Rule- 
making issued on January 20, 1978 (43 
CR 3056-3063) for a detailed review of 
the concerns expressed by the public 
regarding the original proposals. The 
principal major issues centered around 
local control of the health planning 
process, and the possible effect of the 
standards on health services in rural 
areas. A number of other general 
issues were raised as well as many 
comments addressed to proposed gen¬ 
eral provisions and individual stan¬ 
dards. 

About 900 letters were received in re¬ 
sponse to the January 20 Notice in¬ 
cluding over 1,700 individual com¬ 
ments. Most of the comments were of 
a general nature. Some focused on 
particular aspects of the proposed 
Guidelines. The following section dis¬ 
cusses the more general points and 
this is followed by sections on the gen¬ 
eral provisions and individual stan¬ 
dards set forth in the January 20 
Notice. 

D. General Comments 

Many of the comments indicated sat¬ 
isfaction with the revised Guidelines. 
Numerous writers expressed agree¬ 
ment with the added emphases on the 
roles and responsibilities of local 
Health Systems Agencies in analyzing 
and planning how the Guidelines 
apply to local conditions and needs. 

On the other hand, some commenta¬ 
tors questioned whether local Agen¬ 
cies have the capabilities to make the 
necessary analyses and to prepare ade¬ 
quate justifications for adjustments. 
The Department has confidence in the 
increasing- capabilities of HSA’s to 
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handle these responsibilities. Their re¬ 
sources will be further strengthened 
as a result of the increased funds 
likely to be made available to them in 
fiscal year 1979. Further, the Depart¬ 
ment is establishing a training pro¬ 
gram on the National Guidelines for 
all local and State health planning 
agencies through the 10 Centers for 
Health Planning. 

| Some comments expressed continu¬ 
ing concern that excess emphasis was 
placed on cost containment issues and 
too little attention was being given to 
goals concerning health status, access 
and quality. It should be noted that a 
number of the initial guidelines are 
concerned with the enhancement of 
Quality of care. In addition, the De¬ 
partment intends to issue proposed 
guidelines concerning national health 
planning goals in the near future that 
will address these issues. As discussed 
in the Overview, the Secretary be¬ 
lieves that additional actions must be 
taken to contain rapidly rising health 
care costs, especially hospital costs, so 
that resources are available to improve 
health status and access to necessary 
high quality services. 

Further concern was expressed by 
some writers that many small, rural 
hospitals would be threatened. On the 
other hand, some commended the spe¬ 
cific provisions in the Guidelines 
which address the special conditions 
and needs of rural areas. The Depart¬ 
ment has reviewed the provisions con¬ 
cerning the special condition and 
needs of rural areas and believes they 
provide appropriate flexibility. Addi¬ 
tional attention will be devoted to 
communicating the intent to strength¬ 
en accessibility to needed health ser¬ 
vices in rural and other underserved 
areas. 

The provision of adjustments of 
standards for particular Health Sys¬ 
tems Plans (para. 121.6) received much 
attention. Some suggested that so 
many adjustments would be made that 
“exceptions would become the rule'*. 
The Department's emphasis is on the 
need to ensure that adjustments that 
are made be justified on the basis of 
sound data and careful analyses, not 
on their number. 

The respective roles of the State 
Health Planning and Development 
Agencies and Statewide Health Co¬ 
ordinating Councils in approving ad¬ 
justments included by HSA's in their 
Health Systems Plans (HSP) was ques¬ 
tioned. The SHCC has the sole respon¬ 
sibility for approving the State health 
plan, which is made up of HSP’s and 
may contain revisions (including revi¬ 
sions of adjustments) to achieve their 
appropriate coordination and to deal 
more effectively with Statewide 
health needs. 

Some writers ask why the SHCC was 
required to report its comments on 
and disposition of proposed adjust¬ 
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ments to the Secretary. Concern was 
expressed that this arrangement 
might result in actions by the Depart¬ 
ment to challenge individual adjust¬ 
ments. That is not the intent. The De¬ 
partment’s review of adjustments will 
be aimed at identifying patterns of 
analyses and adjustments and also at 
developing potential changes in the 
National Guidelines. 

Some comments expressed concern 
that the Secretary would be involved 
too much in the review of adjustments 
and plans. Others urged the Secretary 
to review each proposed adjustment to 
ensure that the aims of Pub. L. 93-641 
were not undermined. The Depart¬ 
ment believes the adopted approach is 
an appropriate balance and is in 
accord with the Secretary's responsi¬ 
bility, under Section 1535, to assess 
the performance of planning func¬ 
tions. 

Some writers pointed out that 
changes in knowledge and practices 
might soon make some of the stan¬ 
dards inappropriate. Concern was ex¬ 
pressed that the Guidelines might 
become a barrier to desirable innova¬ 
tions. That is not the intent. The ap¬ 
propriateness and use of standards will 
be monitored on a continuing basis 
and changes can be made at any time. 
As indicated in this Preamble, the 
Guidelines will be reviewed periodical¬ 
ly, at least every two years, and re¬ 
vised as necessary based on further 
analyses and experiences with their 
use. Further, the National Council on 
Health Planning and development has 
indicated its commitment to encourage 
and contribute to periodic reviews and 
desirable revisions. Analyses of Health 
Systems Plans and State Health Plans 
will be an important source of infor¬ 
mation for these reviews and revisions. 
The Department solicits the submis¬ 
sion of further analyses and recom¬ 
mendations for changes on a continu¬ 
ing basis from all interested parties. 

Some letters noted that legislation is 
being considered by the Congress to 
authorize new grant programs and 
other measures to encourage the con¬ 
version and closure of unneeded hospi¬ 
tal services. They questioned how the 
proposed Guidelines relate to the 
pending legislations. If new legislation 
along these lines is enacted, there will 
be further processes of considering re¬ 
lated rules and regulations, including 
provisions for public participation and 
review. 

A number of commentators urged 
that population-based standards be 
substituted for all utilization-based 
standards. The Department agrees 
that population-based standards are 
desirable whenever practical but has 
been constrained by limitations of ex¬ 
isting knowledge. The Department in¬ 
tends to devote continuing efforts to 
the development of additional popula¬ 
tion-based standards and urges others 


to do so as well and to share their 
findings and conclusions. 

E. Comments on General Provisions 

Some comments recommended that 
Par. 121.6 be modified to indicate 
HSA’s must take into account the na¬ 
tional health priorities set forth in 
section 1502 of the Public Health Ser¬ 
vice Act. Section 1513(b)(2) of the Act 
provides that HSA’s shall give appro¬ 
priate consideration to the section 
1502 priorities in establishing and 
amending Health Systems Plans. 
Therefore, it is not considered neces¬ 
sary to repeat that requirement here. 

In some States, State certificate of 
need programs or related programs 
have established higher minimum 
levels and lower maximum levels than 
those included in the National Guide¬ 
lines. In such cases, the State targets 
should be applied rather than those 
set forth in the National Guidelines. 
Section 121.6 has been modified to this 
effect. 

Some questions were raised about 
the effective date (§ 121.3(b)). It is not 
required that all Health System Plans 
be consistent with the guidelines by 
December 31, 1978. Rather, the provi¬ 
sion applies to Plans as they are re¬ 
vised and newly established by the 
Health System Agency after that date. 
Thus, almost all HSA’s will have more 
than a year to plan for these provi¬ 
sions. 

F. Comments on Specific Standards 

While it is not possible to make indi¬ 
vidual reply to all the particular sug¬ 
gestions and comments which have 
been received and considered, the fol¬ 
lowing discussion reviews major sub¬ 
stantive issues on which a number of 
comments were received and some 
major points not discussed in earlier 
Preambles. 

The established standards, along 
with the three related published Pre¬ 
ambles. will be printed together in a 
future publication for ready reference. 

1. COMMENTS ON STANDARD CONCERNING 
HOSPITAL BED SUPPLY 

Some further concern was expressed 
about the definition of hospital beds. 
It was pointed out that, in addition to 
licensed beds, there are often data on 
other measures, such as bed capacity, 
available beds and staffed beds. In ap¬ 
plying this standard, licensed beds 
should be counted. Data used in the 
implementation of this standard and 
those used in the State Medical Facili¬ 
ties Plan regarding licensed non-feder- 
al short-stay hospital beds are to be 
identical. 

Some writers suggested this stan¬ 
dard assumes that all hospitals and 
hospital beds are alike. That is not the 
case. While significant variations exist 
among institutions and services and 
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those conditions complicate planning, 
the Department believes it is still pos¬ 
sible and desirable to develop stan¬ 
dards and plans on an areawide basis 
that are sensitive to such differences 
within an established ceiling. 

Some commentators suggested that 
the provisions concerning adjustment 
for referral hospitals serving a sub¬ 
stantial number of out-of-area patients 
be modified to require compensating 
adjustments downward in the areas 
from which the patients come. While 
such an approach is desirable, in many 
cases where patients come from many 
locations at substantial distances, it is 
not administratively feasible. In other 
cases, local Agencies may find it prac¬ 
tical to apply such an adjustment 
factor. 

2. COMMENTS ON STANDARD CONCERNING 

HOSPITAL OCCUPANCY RATES 

Further concern was expressed that 
this standard might encourage unnec¬ 
essary hospital admissions and stays. 
As emphasized in the Discussion sec¬ 
tion regarding this standard, that is 
not the intent. In fact, such an inter¬ 
pretation would be entirely at odds 
with the purposes of Pub. L. 93-641 to 
achieve more rational allocation of ex¬ 
pensive health resources. The use of 
this standard is to be intimately relat¬ 
ed to the application of the standard 
concerning hospital bed supply so that 
increases in occupancy rates result 
from decreases in bed utilization and 
supply to the maximum extent appro¬ 
priate. The standard has been modi¬ 
fied to address this concern. 

3. COMMENTS ON STANDARD CONCERNING 

OBSTETRICAL SERVICES 

Questions were raised about the 
definition of Levels I. II and III. A 
general definition is included in the 
Discussion section. Many States have 
programs that specifically classify ser¬ 
vices and institutions along these 
lines. The Department believes that 
individual determinations are best 
made at State and local levels. 

The question was raised whether 
non-infectious gynecological cases are 
to be included in the calculation of oc¬ 
cupancy rates. They may be included 
in line with local practices. 

4. COMMENTS ON STANDARD CONCERNING 

NEONATAL SPECIAL CARE UNITS 

Comments were received on situa¬ 
tions where travel distance makes it 
necessary to establish smaller units. 
The standard recognizes such cases by 
indicating that smaller Level II units 
may be justified when travel time to 
an alternate unit is a serious hardship 
due to geographic remoteness. The 
Department does not consider smaller 
level III units desirable because of 
their more specialized services. 
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5. COMMENTS ON STANDARD CONCERNING 

PEDIATRIC SERVICES 

A question was raised whether it is 
intended that all individuals under 18 
be cared for in specialized pediatric 
units in urbanized areas. That in not 
the intent. It is recognized that ar¬ 
rangements for the appropriate care 
of children vary among areas. The 
intent of the guidelines is to encour¬ 
age planning for regionalized systems 
of high quality care. 

Some comments pointed out that in 
some areas, pediatric units are 
planned to serve persons under 15 
years of age; in other areas, the prac¬ 
tice is to serve persons under 18 years 
of age; and in still others, such units 
serve individuals up to 21 years of age. 
The definition has been modified to 
recognize these differences. 

6. COMMENTS ON STANDARD CONCERNING 

OPEN HEART SURGERY 

Recommendations were received 
which pointed out that in some cir¬ 
cumstances the standard might be 
most appropriately applies to the com¬ 
bined number of open heart proce¬ 
dures performed by a single team 
working in a number of institutions. A 
paragraph on this issue has been 
added to the Discission section, includ¬ 
ing an indication of relevant condi¬ 
tions. HSAs have the responsibility for 
analyzing whether these circum¬ 
stances exist locally. 

Suggestions were received that the 
standard concerning pediatric heart 
operations be modified to provide for a 
smaller number of open heart proce¬ 
dures. The Department recognizes 
that there are different professional 
views on this subject and will be care¬ 
fully monitoring developments to de¬ 
termine whether future changes are 
indicated. 

7. COMMENTS ON STANDARD CONCERNING 
CARDIAC CATHETERIZATION UNIT SERVICES 

The Section on Cardiology of the 
American Academy of Pediatrics rec¬ 
ommended that an additional provi¬ 
sion concerning pediatric cardiac cath¬ 
eterization units be added. That has 
been done. 

8. COMMENTS ON STANDARD CONCERNING 

RADIATION THERAPY 

Some comments suggested that 300 
courses of treatment be included in 
the standard instead of 300 cancer 
cases. They felt that it would* be inqui- 
table to exclude cases previously treat¬ 
ed at an institution while counting 
similar cases previously treated at an¬ 
other institution. That is not the 
intent. The two terms are considered 
to be synonymous for this purpose. 

Further concern was expressed that, 
in some cases, failure by a single insti¬ 
tution to achieve the higher target 
level could prevent the development of 
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an additional needed resource. Some 
suggested the 6.000 target be consid¬ 
ered as an average for all units in the 
area. While such averaging can be a 
useful part of analysis, it is not ade¬ 
quate by itself. As indicated in the 
Preamble to the January 20 Notice, in 
special cases where each existing unit 
cannot reasonably be expected to 
reach the target level and a new unit 
is appropriate, the HSA may call for 
an adjustment in the standard as part 
of its plan, based on analyses of perti¬ 
nent local conditions. 

9. COMMENTS ON STANDARD CONCERNING 
COMPUTED TOMOGRAPHIC SCANNERS 

The principal objections concerning 
this standard were directed at the pro¬ 
posed target level of 2,500 “patient 
procedures” per year and the Depart¬ 
ment’s proposed definition of “patient 
procedure.” Before addressing those 
objections, it is emphasized that the 
Department’s purpose in developing 
the Computed Tomographic Scanner 
standard has been to encourage appro¬ 
priate community-wide planning for 
and to minimize unnecessry prolifera¬ 
tion of these expensive machines and 
thereby hold down health care costs. 
The Department is seeking to do so by 
assuring that those already in use, as 
well as those acquired in the future, 
will be utilized at reasonably full levels 
of efficiency. As the discussion portion 
of the standard points out, it has been 
concluded that an operating schedule 
that achieves at least 2,500 patient 
procedures per year for each scanner 
represents such a reasonable level of 
use. 

Thus, objections to the standard 
based on its failure to consider the 
“cost-effectiveness” of individual CT 
scanners miss the point. In the De¬ 
partment’s judgment not only is the 
data available on the cost savings 
achieved by scanners as against the di¬ 
agnostic procedures which the ma¬ 
chines replace inconclusive, but such 
an approach to resource allocation de¬ 
cisions on a community-wide basis is 
unsound. Rather, the test adopted is 
to measure the efficiency with which 
the machines themselves are used in 
order to assure that the cost to the 
community is as low as can reasonably 
be expected, given the high cost of ac¬ 
quiring and operating the machines. 

Some objections to the 2,500 figure 
have focused on the fact that the In¬ 
stitute of Medicine statement on Com¬ 
puted Tomographic Scanning used 
that number for a purpose different 
from that of these guidelines^While it 
is true that the immediate purpose of 
the Institute’s use of this figure was to 
recommend appropriate charges for 
CT scans, the Institute adopted the 
figure of 2,500 patient examinations as 
a basis for that computation because 
of its conclusion, based upon its review 
of available data, that a minimum 
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volume of 2,500 patient examinations 
is a conservative basis for estimating 
machine use on which to establish 
charges. The Department’s analysis, 
using the indicated definition and mix 
of “patient procedures", concluded 
that a CT scanner which is operated 
efficiently can normally perform 2,500 
such procedures in a year with a work 
schedule which is less than 50-55 
hours per week. 

While some objections to this pro¬ 
posed standard have argued for a 
target based on a 40 hour work week 
and have correctly pointed out that 
most scanners in operation operate at 
less than the 50-55 hour level, the De¬ 
partment believes that the 50-55 hour 
week is a reasonable schedule of oper¬ 
ation, that most scanners may fairly 
be expected to attain that if necessary, 
and that the fact that most scanners 
now provide substantially less than 
that level of service indicates the need 
for the standard. It should be noted 
that latitude is given to HSA's, both 
within the standard itself (see the Dis¬ 
cussion portion of § 121.210) and in 
§ 121.6 ("Adjustment of standards for 
particular Health Systems Plans") to 
adjust the 2,500 level where special 
local circumstances warrant, after 
careful analysis and consideration of 
extraordinary conditions. 

It was suggested that the proposed 
definition of "patient procedure" 
might be interpreted to mean that a 
number of studies of the same ana¬ 
tomical region (such as the stomach, 
kidney and colon) should be consid¬ 
ered a single procedure. To clarify this 
point, the definition has been revised 
to substitute "the same anatomic area 
of diagnostic interest" for “the same 
anatomical region." 

With regard to the definition of "pa¬ 
tient procedure,” commentators 
argued that a contrast scan and a non- 
contrast scan of the same anatomic 
area should be considered two proce¬ 
dures. The requested change has not 
been made. This change has not been 
accepted since it is considered reason¬ 
able to define as one procedure the 
scans necessary for resolving a particu¬ 
lar question. Reports from tho Blue 
Cross Association indicate that it is 
the usual practice for an initial scan 
and an additional scan to be billed as a 
single procedure, with the additional 
scan usually increasing the charge by 
no more than 20-25 percent. While 
this suggests that a "weighting" for¬ 
mula might be appropriate which 
would assign fractional units to each 
additional scan, the Department has 
concluded that such an approach 
needs further study. As indicated in 
the Preamble to the January 20 
Notice, the Department will continue 
to study this possibility and welcomes 
specific suggestions along these lines. 
For the present standard, in evaluat¬ 
ing the impact of the 2,500 target 
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level, the Department took into ac¬ 
count the relative number of multiple 
scans. (For example, 60-70 percent of 
head scans involve more than one 
scan.) As the Discussion section points 
out, the Department also took into ac¬ 
count an estimate of the potential rel¬ 
ative frequency of more time-consum¬ 
ing body scans. 

Some commentators suggested that 
the estimate of relative proportion of 
body scans to total procedures was too 
low. It is noted that only limited cov¬ 
erage of body scans has been approved 
for the Medicare program. As dis¬ 
cussed in the Preamble to the January 
20 Notice, developments in this field 
will be carefully and continuously 
monitored and changes proposed and 
made periodically as indicated. The 
Department welcomes the submission 
of further information for its consider¬ 
ation from all interested parties. 

Some writers emphasized that the 
discussion of the potential special uses 
of CT scanners in research situations 
was too limited, covering only collabo¬ 
rative clinical trials. The material has 
been modified to include other re¬ 
search projects that have a fixed pro¬ 
tocol and have been institutionally ap¬ 
proved. 

It was also pointed out that a newly 
installed scanner does not immediately 
reach its normal operating level. The 
standard has been changed to recog¬ 
nize this fact, and now provides that a 
new machine should attain the target 
level of patient procedures during its 
second year of operation. 

Some commentators stated that 
some new, less expensive scanners as' 
well as some early models operate rela¬ 
tively slowly and may not be capable 
of attaining the 2,500 level. These ma¬ 
chines are head scanners and should 
ordinarily have little difficulty in at¬ 
taining the target level if utilized effi¬ 
ciently. In any case, the "general ad¬ 
justment" provisions of § 121.6 are 
available to HSA’s for application to 
such unusual situations. 

Recommendations were received 
that additional effort be focused on 
the development of a population-based 
standard. The Department agrees that 
population-based approaches are pref¬ 
erable to utilization-based standards 
whenever practical and intends to con¬ 
tinue to work towards that end for 
this service and for other services. 

Finally, the Department wishes to 
make clear its awareness that many 
medium-sized and small community 
hospitals may not be able to meet the 
target level set in this standard. 
Indeed, there would be little purpose 
in adopting a standard at all if that 
were not so. It is expected that vigor¬ 
ous application of the standard by 
HSA’s will result in additional sharing 
arrangements among hospitals as part 
of the process of assuring that existing 
and new scanners are more efficiently 


utilized. Where such arrangements are 
not feasible because of travel or other 
difficulties, HSA’s have authority to 
adjust the standard to assure that 
medically necessary CT scanner ser¬ 
vices will not be denied patients in 
their areas. 

Accordingly, a new Part 121 is 
hereby added to 42 CFR as set forth 
below. 

Note.— The Department of Health, Educa¬ 
tion, and Welfare has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflationary 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

Dated: March 15, 1978. 

Julius B. Richmond, 
Assistant Secretary of Health, 

Approved: March 22. 1978. 

Joseph A. Califano. Jr., 

Secretary. 

PART 121—NATIONAL GUIDELINES 
FOR HEALTH PLANNING 

Subpart A—General Provisions 

Sec. 

121.1 Definitions. 

121.2 Purpose and scope. 

121.3 Applicability of national guidelines 
to Health Systems Plans. 

121.4 Applicability of national guidelines 
to State health plans. 

121.5 Responsibility of health systems 
agencies. 

121.6 Adjustment of standards for particu¬ 
lar Health Systems Plans. 

Subpart B—National Health Planning Goals 

[Reserved] 

Subpart C—Standards Respecting the Appro¬ 
priate Supply, Distribution, and Organization 
of Health Resources 

121.201 General hospitals—Supply. 

121.202 General hospitals—Occupancy 

rate. 

121.203 Obstetrical services. 

121.204 Neonatal special care units. 

121.205 Pediatric inpatient services— 

Number of beds. 

121.206 Pediatric inpatient services—Occu¬ 
pancy rates. 

121.207 Open heart surgery. 

121.208 Cardiac catheterization. 

121.209 Radiation therapy. 

121.210 Computed tomographic scanners. 

121.211 End-stage renal disease (ESRD). 

Authority: Sec. 1501 of the Public Health 
Service Act. 88 Stat. 2227 (41 U.S.C. 300k-l). 

§121.1 Definitions. 

Terms used herein shall have the 
meanings given them in 42 CFR 122.1. 

§ 121.2 Purpose and scope. 

Section 1501 of the Public Health 
Service Act requires the Secretary to 
issue, by regulation, national guide¬ 
lines for health planning. The guide¬ 
lines are to include national health 
planning goals (section 1501(b)(2)) and 
standards respecting the supply, distri- 
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button, and organization of health re¬ 
sources (section 1501(b)(1)). This sub- 
part includes general provisions appli¬ 
cable to such goals and standards; sub- 
part B of this part sets forth specific 
national health planning goals; and 
subpart C sets forth specific standards 
respecting the supply, distribution, 
and organization of health resources. 

§121.3 Applicability of national guidelines 
to Health Systems Flans. 

Section 1513(b)(2) of the Act re¬ 
quires health systems agencies, in the 
development of their Health Systems 
Plans, to give “appropriate consider¬ 
ation” to the national guidelines for 
health planning. Health Systems 
Plans must also “take into account” 
and be “consistent with” the stan¬ 
dards respecting the supply, distribu¬ 
tion, and organization of health re¬ 
sources set forth in subpart C. 

(a) Meaning of “consistent with, ” A 
Health Systems Plan will be consid¬ 
ered “consistent with” a standard set 
forth in subpart C where it (1) estab¬ 
lishes a target level which is not in 
excess of the level set forth in the 
standard where that level is stated as 
a maximum, or not less than the level 
set forth in the standard where that 
level is stated as a minimum, except 
where a specific adjustment is justi¬ 
fied in accordance with subpart C or 
§ 121.6 of this subpart, and (2) includes 
plans which, if implemented, are rea¬ 
sonably calculated to achieve that 
target level within five years. 

(b) Effective date. Health Systems 
Plans established after December 31, 
1978, must be “consistent with” each 
standard set forth in subpart C. 

§121.4 Applicability of national guidelines 
to State health plans. 

Each State's State health plan devel¬ 
oped under Title XV of the act must 
be “made up of” the Health Systems 
Plans of the health systems agencies 
within the State, revised as found nec¬ 
essary by the Statewide Health Co¬ 
ordinating Council to achieve their ap¬ 
propriate coordination with each 
other or to deal more effectively with 
Statewide health needs. (Section 
1524(c)(2)(A) of the Act.) Since Health 
Systems Plans must individually give 
appropriate consideration to the na¬ 
tional guidelines for health planning 
and take into account and be consis¬ 
tent with the standards respecting the 
supply, distribution, and organization 
of health resources, the State health 
plan will accordingly reflect the guide¬ 
lines. 

§121.5 Responsibility of health systems 
agencies. 

Subject to the authority of the 
Statewide Health Coordinating Coun¬ 
cil to require the revision of Health 
Systems Plans under section 
1524(c)(2XA) of the Act, each health 
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systems agency is responsible for ana¬ 
lyzing the needs and conditions in its 
health service area and applying the 
national guidelines for health plan¬ 
ning in the development of its Health 
Systems Plan, including the need for 
adjustments. 

§121.6 Adjustments of standards for par¬ 
ticular Health Systems Plans. 

Subpart C of this part includes pro¬ 
visions for adjustment of individual 
standards. In addition: 

(a) Health systems agencies must 
make such adjustments as may be nec¬ 
essary: 

(1) To take into account special 
needs and circumstances of Health 
Maintenance Organizations; 

(2) To take into account services 
available to local residents from Fed¬ 
eral health care facilities; and 

(3) To take into account higher mini¬ 
mum target levels and tower maximum 
levels that are established for State 
Certificate-of-Need and related pro¬ 
grams. 

(b) Whenever a health systems 
agency concludes, on the basis of a de¬ 
tailed analysis, that development of a 
Health Systems Plan consistent with 
one or more of the standards set forth 
in subpart C would result in: 

(1) Residents of the health service 
area not having access to necessary 
health services; 

(2) Significantly increased costs of 
care for a substantial number of pa¬ 
tients in the area; or 

(3) The denial of care to persons 
with special needs resulting from 
moral and ethical values; and that 
result cannot be avoided through use 
of the adjustments specifically pro¬ 
vided for in the standard or in para¬ 
graph (a) of this section, the agency 
may include in the Health Systems 
Plan a special adjustment of the stan¬ 
dard or standards which will avoid this 
result. Whenever a special adjustment 
is so included, the plan must also con¬ 
tain a detailed justification for the ad¬ 
justment and documentation of the 
circumstances that are the basis of the 
justification. In the case of an adjust¬ 
ment included on the basis of (1) or (2) 
above, the plan must further Include 
an analysis indicating whether the 
need for such an adjustment is perma¬ 
nent. If it is. the supporting rationale 
must be documented and it it Is not, 
an estimate must be included of how 
tong inclusion of the adjustment will 
be required along with a detailed Justi¬ 
fication for that length of time. 

(c) Any proposed adjustment under 
this section and the analyses support¬ 
ing it must be reviewed by the State 
health planning and development 
agency in its preparation or review of 
the preliminary State health plan 
under section 1523(a)(2) of the Act 
and by the Statewide Health Coordi¬ 
nating Council in its preparation or 
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review of the State health plan under 
section 1524(cX2) of the Act. On the 
basis of that review, and consistent 
with Statewide health needs and the 
need to coordinate Health Systems 
Plans as determined by the Statewide 
Health Coordinating Council, the ad¬ 
justment may be made part of the 
State health plan. The Statewide 
Health Coordinating Council shall 
report its comments on and disposition 
of the proposed adjustments to the 
Secretary under section 1524(cXl) of 
the Act. 

Subport C—Standards Respecting the 

Appropriate Supply, Distribution, 

and Organization * of Health Re¬ 
sources 

§ 121.201 General hoapitals—bed supply. 

(a) Standard, There should be less 
than four non-Pederal, short-stay hos¬ 
pital beds for each 1,000 persons in a 
health service area except under ex¬ 
traordinary circumstances. For pur¬ 
poses of this section, short-stay hospi¬ 
tal beds include all non-federal short- 
stay hospital beds (including general 
medical/surgical, children's, obstetric, 
psychiatric, and other short-stay spe¬ 
cialized beds). Conditions which may 
justify adjustments to this ratio for a 
health service area include: 

(1) Age, Individuals 65 years of age 
and older have a higher hospital utili¬ 
zation rate—up to four time that of 
the general population—than any 
other age group. Bed-population ratios 
for health service areas in which the 
percentage of elderly people is signifi¬ 
cantly higher (more than 12 percent 
of the population) than the national 
average may be planned at a higher 
ratio, based on analyses by the HSA. 

2. Seasonal population fluctuations. 
Large seasonal variations in hospital 
utilization may justify higher ratios. 
Plans should reflect vacation and re¬ 
creation patterns as well as the needs 
of migrant workers and other factors 
causing us usual seasonal variations. 

(3) Rural areas. Hospital care should 
be accessible within a reasonable 
period of time. For example, in rural 
areas in which a majority of the resi¬ 
dents would otherwise be more than 
30 minutes travel time from a hospital, 
the HSA may determine, based on 
analyses, that a bed-population ratio 
of greater than 4 per 1,000 persons 
may be justified. 

(4) Urban areas. Large numbers of 
beds in one part of a Standard Metro¬ 
politan Statistical Area (SMSA) may 
be compensated for by fewer beds in 
other parts of the SMSA. Health ser¬ 
vice areas which Include a part of an 
SMSA may plan for bed-population 
ratios higher than 4 per 1,000 persons 
reflecting existing patterns if there is 
a joint plan among ah HSAs serving 
the SMSA which provides for less 
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than 4 beds per 1,000 persons in the 
SMSA as a whole. 

(5) Areas with referral hospitals. In 
the case of referral institutions which 
provide a substantial portion of spe¬ 
cialty services to individuals not resid¬ 
ing in the area, the HSA may exclude 
from its computation of bed-popula¬ 
tion ratio the beds utilized by referred 
patients who reside outside both the 
SMSA and the HSA in which the fa¬ 
cility is located. 

<b) Discussion. There is general 
agreement that the number of general 
hospital beds in the United States is 
significantly in excess of what is 
needed and that utilization of acute 
in-patient care resources is often 
higher than necessary. Excess bed ca¬ 
pacity and use contribute to the high 
cost of hospital care with little or no 
health benefits. Empty beds are often 
filled by patients who could be cared 
for as well or better in less expensive 
ways, such as ambulatory care or 
home care. 

The Institute of Medicine’s Report 
on “Controlling the Supply of Hospi¬ 
tal Beds” in 1976 recommended that 
the nation should achieve at least a 10 
percent reduction in the bed popula¬ 
tion ratio in the next five years and 
further significant reductions there¬ 
after. The Institute statement noted: 
“This would mean a reduction from 
the current national average of ap¬ 
proximately 4.4 non-Federal short¬ 
term general hospitals beds per 1,000 
population to a national average of ap¬ 
proximately 4 in five years and well 
below that in the years to follow.” 
Similarly a study reported by Inter- 
Study of Minneapolis, Minn., the same 
year concluded that a 10 percent re¬ 
duction in hospital bed supply would 
be a desirable and reasonable first step 
toward reducing excess hospital capac¬ 
ity. As part of the process for deter¬ 
mining this standard, the Department 
reviewed projections in State health 
facilities planning plans. Such plans 
have set targets for future hospital 
bed supply that, on an aggregate na¬ 
tionwide basis, project just under 4 
beds per thousand. Many States set 
lower targets. Health Maintenance Or¬ 
ganizations and similar groups have 
shown that high quality care can be 
provided with less than 3 beds per 
1,000 population. Thus, 4 beds per 
1,000 population is a ceiling, not an 
ideal situation. HSAs are expected to 
identify the desirable local ratio, work¬ 
ing closely with the State Health Plan¬ 
ning and development Agency and the 
Statewide Health Coordinating Coun¬ 
cil. It is anticipated that in subsequent 
plans HSAs will be required to indicate 
how they will reach a bed-population 
ratio of less than 3.7 per 1,000 popula¬ 
tion except under extraordinary cir¬ 
cumstances. HSAs whose areas are 
now below the 4 per 1,000 level are 
urged to attempt to decrease bed-pop¬ 


ulation ratios below 3.7 per 1,000 popu¬ 
lation. In areas where Federal medical 
facilities and Health Maintenance Or¬ 
ganizations provide substantial ser¬ 
vices to local residents, lower ratios 
should be readily achieveable. Popula¬ 
tion growth must be carefully ana¬ 
lyzed; in many cases, this factor alone 
will bring the area below the target 
level if no unnecessary additional beds 
are built. Under some conditions, a 
higher target ceiling may be justified 
by the HSA. Travel distance to the 
nearest hospital is one of the most im¬ 
portant factors to be analyzed, espe¬ 
cially in rural areas. A planning crite¬ 
ria of 30 minutes has been set, in line 
with the policies of many local and 
State health planning agencies around 
the country. In analyzing ways of re¬ 
ducing bed supply, it should be recog¬ 
nized that greater savings will be 
achieved when entire facilities are con¬ 
sidered. In developing such plans, pri¬ 
ority consideration should be given to 
maintaining and strengthening re¬ 
sources that are emphasizing activities 
identified as national health priorities 
in section 1502 of the Act. 

8 121.202 General hospitals—Occupancy 
rate. 

(a) Standard. There should be an 
average annual occupancy rate for 
medically necessary hospital care of at 
least 80 percent for all non-Federal, 
short-stay hospital beds considered to¬ 
gether in a health service area, except 
under extraordinary circumstances. 
Conditions which may Justify an ad¬ 
justment to this standard for a health 
service area include: 

(1) Seasonal population fluctu¬ 
ations. In some areas, the influx of 
people for vacation or other purposes 
may require a greater supply of hospi¬ 
tal beds than would otherwise be 
needed. Large seasonal variations in 
hospital utilization which can be pre¬ 
dicted through hospital and health in¬ 
surance records may justify an aver¬ 
age annual occupancy rate lower than 
80 percent based on analyses by the 
HSA. 

(2) Rural areas. Lower average 
annual occupancy rates are usually re¬ 
quired by small hospitals to maintain 
empty beds to accommodate normal 
fluctuations of admissions. In rural 
areas with significant numbers of 
small (fewer than 4,000 admissions per 
year) hospitals, an average occupancy 
rate of less than 80 percent may be 
justified, based on analyses by the 
HSA. 

(b) Discussion. There is substantial 
evidence that excess capacity and use 
contribute significantly to high hospi¬ 
tal costs. The 1976 report by the Insti¬ 
tute of Medicine, for example, found 
that “there is a growing concern that 
the surpluses of hospital beds are con¬ 
tributing significantly to the recent 
rise of health care costs at a rate well 


beyond that of general inflation. This 
concern has not only to do with the 
cost of maintaining unused hospital 
bed capacity, but also with the unnec¬ 
essary and inappropriate uses of hospi¬ 
tal beds, especially those in the short¬ 
term care category.” Occupancy rates 
currently average about 75 percent na¬ 
tionwide. Many hospital capacity stud¬ 
ies, including those by InterStudy and 
the Bureau of Hospital Administration 
of the University of Michigan, indicate 
that an average hospital occupancy 
rate exceeding 80 percent is a reason¬ 
able target. In addition, many State 
and local health planning agencies 
have established higher occupancy 
targets. For example, health planning 
agencies in Illinois, New Jersey, New 
York, Massachusetts, Michigan, and 
Wisconsin have recommended occu¬ 
pancy rates higher than 80 percent for 
larger hospitals. Higher averages have 
been advocated, especially for medical- 
surgical units. While past studies typi¬ 
cally apply these rates to individual in¬ 
stitutions. the Department, in line 
with the objectives of community-wide 
planning, has extended this concept to 
apply on an area-wide basis. Within 
local health service areas, hospitals of 
varying size and circumstances will 
have varying occupancy rates; a collec¬ 
tive rate exceeding 80 percent on an 
area-wide basis is a reasonable, achiev¬ 
able goal except in rural areas and 
when situations present extraordinary 
circumstances. Increases are to be at¬ 
tained through constrained capacity 
growth and improved planning and 
management. It is not, of course, in¬ 
tended that increased rates be 
achieved through unnecessary hospi¬ 
tal admissions or stays. 

9 121.203 Obstetrical services. 

(a) Standard. (1) Obstetrical services 
should be planned on a regional basis 
with linkages among all obstetrical 
services and with neonatal services. 

(2) Hospitals providing care for com¬ 
plicated obstetrical problems (Levels 
II and III) should have at least 1,500 
births annually. 

(3) There should be an average 
annual occupancy rate of at least 75 
percent in each unit with more than 
1,500 births per year. 

(b) Discussion. The importance of 
developing regional systems of care for 
maternal and perinatal health services 
has been broadly recognized. The 
Committee on Perinatal Health, repre¬ 
senting the American Academy of 
Family Physicians. American Academy 
of Pediatrics, American College of Ob¬ 
stetricians and Gynecologists, and the 
American Medical Association issued a 
report in 1976, “Toward Improving the 
Outcome of Pregnancy.” The report 
identified opportunities to reduce 
rates of maternal, fetal and neonatal 
mortality as well as to improve deploy¬ 
ment of scarce resources, especially 


FEDERAL REGISTER, VOL 43, NO. 60—TUESDAY, MARCH 28, 1978 




those needed to provide comprehen¬ 
sive services for high-risk patients. 
The impact on quality of care of both 
under-utilization and over-utilization 
was emphasized. 

The report states: “A systematized, 
cohesive regional network including a 
number of differentiated resources is 
the approach most likely to achieve 
the objective. Each component of the 
regional system must provide the 
highest quality care, but the degree of 
complexity of patient needs deter¬ 
mines where, and by whom, the care 
should be provided." Level I hospitals 
provide services primarily for uncom¬ 
plicated maternity and newborn cases. 
Level II hospitals provide services for 
uncomplicated cases and for the ma¬ 
jority of complicated problems, and 
certain specialized neonatal services. 
Level III hospitals are able also to 
handle all the serious types of illness 
and abnormalities. Established ar¬ 
rangements should provide for early 
access of high-risk pregnant women 
and prompt referrals among levels of 
care as appropriate. Regional planning 
should include a cooperative, coordi¬ 
nated network of hospitals, physicians 
and other health care professionals, 
providing: (1) Expert consultation and 
referral (2) basic and continuing edu¬ 
cation for health professionals and 
consumers. (3) transport of selected 
patients to facilities possessing more 
specialized maternal and neonatal ser¬ 
vices, (4) a continuing evaluation of 
the effectiveness and costs of regiona¬ 
lized programs. In 1972 the American 
College of Obstetrics and Gynecology 
identified a minimal target of 1,500 
births per year for facilities in commu¬ 
nities of 100,000 population or more to 
provide a full range of obstetrical ser¬ 
vices in an efficient manner. In 1974, 
this figure was revised: "The experi¬ 
ence of many obstetric departments 
indicate that the size, equipment, ser¬ 
vices and personnel adequate to main¬ 
tain a consistently high standard of 
ordinary obstetrical care and a reason¬ 
ably economic operation generally re¬ 
quire more than 2,000 deliveries." 
(Standards for Obstetical and Gyneco¬ 
logical Services, Committee on Profes¬ 
sional Standards of the American Col¬ 
lege of Obstetricians and Gynecolo¬ 
gists, 1974.) The Committee on Perina¬ 
tal Health also identified the 2,000 
minimum figure for facilities identi¬ 
fied as Level II facilities. In detemin- 
ing the 1,500 target, the Department 
took into consideration these reports 
as well as the comments received from 
the public and from members of the 
expert advisory panel, particularly the 
criticism that a 2,000 target was too 
high. The 1,500 level is in line with the 
policies of many local and State 
health planning agencies and can help 
assure more economic use of special¬ 
ized resources while avoiding inappro¬ 
priate utilization of such facilities. 
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The Department also recognizes that 
there are substantial differences 
among facilities w r hich provide differ¬ 
ent ranges of services, and there are 
circumstances, such as those involving 
special moral and ethical preferences, 
which may necessitate the HSA pro¬ 
viding an adjustment to this standard. 
In addition, in order to promote more 
economical use of resources the De¬ 
partment has established the 75 per¬ 
cent minimum occupancy rate in Level 
II and III facilities. The 75 percent 
figure was derived from an analysis of 
various occupancy rate figures in a 
number of source documents, whose 
recommendations range from 50 per¬ 
cent to over 80 percent. The Hill- 
Burton program recommended an oc¬ 
cupancy level for obstetrical units of 
at least 75 percent. The Department 
anticipates that institutions operating 
at Levels II and III will usually be able 
to exceed this level. 

In keeping with the national priority 
set forth in Section 1502 of the Act for 
the consolidation and coordination of 
institutional health services, the con¬ 
solidation of multiple, small obstetri¬ 
cal units with low occupancy rates 
should be undertaken unless such 
action is undesirable because of needs 
to assure ready access and sensitive 
care. 

§ 121.204 Neonatal special care units. 

(a) Standard. (1) Neonatal services 
should be planned on a regional basis 
with linkages with obstetrical services. 

(2) The total number of neonatal in¬ 
tensive and intermediate care beds 
should not exceed 4 per 1,000 live 
births per year in a defined neonatal 
service area. An adjustment upward 
may be justified when the rate of 
high-risk pregnancies is unusually 
high, based on analyses by the HSA. 

(3) A single neonatal special care 
unit (Level II or III) should contain a 
minimum of 15 beds. An adjustment 
downward may be justified for a Level 
II unit when travel time to an alter¬ 
nate unit is a serious hardship due to 
geographic remoteness, based on anal¬ 
yses by the HSA. 

(b) Discussion. For this standard, 
the Department has adopted the 
widely endorsed concept of regionali¬ 
zation, Involving various levels of care. 
Under this concept, Level III units are 
staffed and equipped for the intensive 
care of new-boms as well as intermedi¬ 
ate and recovery care. Level II units 
provide intermediate and recovery 
care as w r ell as some specialized ser¬ 
vices. Level I units provide recovery 
care. Neonatal special care is a highly 
specialized service required by only a 
very small percentage of infants. The 
Department believes that four neona¬ 
tal special care beds for intensive and 
intermediate care per 1,000 live births 
will usually be adequate to meet the 
needs, taking into account the inci¬ 
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dence of high risk pregnancies, the 
percentage of live births requiring in¬ 
tensive care, and the average length of 
stay. ("Bed" includes incubators or 
other heated units for specialized care 
and bassinettes.) In addition, the De¬ 
partment has established a minimum 
of 15 beds per unit for Levels II and 
III as the minimum number necessary 
to support economical operation for 
these services. Both standards are sup¬ 
ported and recommended by the 
American Academy of Pediatrics. The 
American Academy of Pediatrics has 
noted that "the best care will be given 
to high risk and seriously ill neonates 
if intensive care units are developed in 
a few adequately qualified institutions 
within a community rather than 
within many hospitals. Properly con¬ 
ducted, early transfer of these infants 
to a qualified unit provides better care 
than do attempts to maintain them in 
inadequate units." This regionalized 
approach is reflected in the minimum 
size standard which is designed to 
foster the location of specialized units 
in medical centers which have avail¬ 
able special staff, equipment, and con¬ 
sultative services and facilities. Since 
perinatal centers, which include neon¬ 
atal units will serve the patient load 
resulting from a representative popu¬ 
lation of more than one million, a de¬ 
fined neonatal service area should be 
identified by the relevant HSAs in 
conjunction with the State Agency. 
Special attention should also be given 
to ensure adequate communication 
and transportation systems, including 
joint transfers of mother and child 
and maintenance of family contact. 
Hospitals with such units should have 
agreements with other facilities to 
serve referred patients. The regional 
plan should include a structured on¬ 
going system of review, including as¬ 
sessment of changes in health status 
indicators. 

§ 121.205 Pediatric inpatient services— 
number of beds. 

(a) Standard There should be a 
minimum of 20 beds in a pediatric unit 
in urbanized areas. An adjustment 
downward may be justified when 
travel time to an alternate unit ex¬ 
ceeds 30 minutes for 10 percent or 
more of the population, based on anal¬ 
yses by the HSA. 

(b) Discussion. Pediatric services 
should be planned on a regionalized 
basis with linkages among hospitals 
and other health agencies to provide 
comprehensive care. The 1977 report 
of the Committee on Implications of 
Declining Pediatric Hospitalization 
Rates for the National Research 
Council states that "for a policy of 
housing children separately to be ef¬ 
fective, certain minimum services and 
facilities are needed, thus requiring 
bed capacity utilization to make provi¬ 
sion for these services and facilities 
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economically feasible.’* This standard 
was developed by the Department in 
this context. 

A number of sources support a mini¬ 
mum unit size of 20 pediatric beds, in¬ 
cluding planning agencies in Califor¬ 
nia, Massachusetts. Ohio, Pennsylva¬ 
nia. and Wisconsin. Consolidation of 
pediatric care in units of at least 20 
beds in urbanized areas will promote 
the concentration of nursing and sup¬ 
port staff with special pediatric knowl¬ 
edge and skills, the increased training 
of staff, and the provision of special 
treatment and other ancillary facili¬ 
ties which meet the special needs of 
children. (A pediatric inpatient unit is 
a specific section, ward, wing, hospital 
or unit devoted primarily to the care 
of medical and surgical patients usual¬ 
ly less than 18 years old, not including 
special care for infants.) 

The criteria of 30 minutes travel 
time reflects interest in ensuring that 
children remain close to their homes, 
family and friends. Frequent visits to 
hospitalized children are highly desir¬ 
able and can be an aid to improvement 
and recovery. The American Academy 
of Pediatrics has recommended to its 
State Chapters that child health plans 
should provide that primary care for 
children should be available within 30 
minutes. This access standard is con¬ 
sistent with those of many local and 
State planning agencies such as those 
in Massachusetts. New York, Pennsyl¬ 
vania, and Wisconsin. 

§ 121.206 Pediatric inpatient services—oc¬ 
cupancy rates. 

(a) Standard Pediatric units should 
maintain average annual occupancy 
rates related to the number of pediat¬ 
ric beds (exclusive of neonatal special 
care units) in the facility. For a facili¬ 
ty with 20-39 pediatric beds, the aver¬ 
age annual occupancy rate should be 
at least 65 percent; for a facility with 
40-79 pediatric beds, the rate should 
be at least 70 percent; for facilities 
with 80 or more pediatric beds, the 
rate should be at least 75 percent. 

(b) Discussion, Variable occupancy 
rates are designed to reflect the need 
for smaller units to maintain the ca¬ 
pacity to accommodate normal day-to- 
day fluctuations in admissions and to 
set aside pediatric beds for particular 
ages and types of cases. Such schedul¬ 
ing problems are less severe in pediat¬ 
ric units of a greater capacity. More¬ 
over, large units are able to sustain 
higher occupancy rates because they 
are frequently associated with regional 
centers which serve patients needing 
types of care that can be scheduled on 
a more flexible basis. It is not intend¬ 
ed, of course, to encourage unneces¬ 
sary admissions or stays to achieve 
these levels. This standard is identical 
to that recommended by the American 
Academy of Pediatrics. 


§ 121.207 Open heart surgery. 

(a) Standard (1) There should be a 
minimum of 200 open heart proce¬ 
dures performed annually, within 
three years after initiation, in any in¬ 
stitution in which open heart surgery 
is performed for adults. 

(2) There should be a minimum of 
100 pediatric heart operations annual¬ 
ly, within three years after initiation, 
in any institution in which pediatric 
open heart surgery is performed, of 
which at least 75 should be open heart 
surgery. 

(3) There should be no additional 
open heart units initiated unless each 
existing unit in the health service 
area(s) is operating and is expected to 
continue to operate at a minimum of 
350 open heart surgery cases per year 
in adult services or 130 pediatric open 
heart cased in pediatric services. 

(b) Discussion, Open heart surgery 
for congenital and acquired heart and 
coronary artery disease represents a 
marked advance in patient care. 
Highly specialized open heart proce¬ 
dures require very costly, highly spe¬ 
cialized manpower and facility re¬ 
sources. Thus, every effort should be 
made to limit duplication and unneces¬ 
sary resources related to the perfor¬ 
mance of open heart procedures, while 
maintaining high quality care. Mini¬ 
mum case loads are essential to main¬ 
tain and strengthen skills. (Open 
heart surgery procedures are defined 
as procedures which use a heart-lung 
by-pass machine to perform the func¬ 
tions of circulation during surgery.) A 
minimum of 200 adult open heart sur¬ 
gery procedures should be performed 
annually within an institution to 
maintain quality of patient care and 
make most efficient use of resources. 
This standard is based on recommen¬ 
dations of the Inter-Society Commis¬ 
sion on Heart Disease Resources. In 
order to prevent duplication of costly 
resources which are not fully utilized, 
the opening of new units should be 
contingent upon existing units operat¬ 
ing, and continuing to operate, at a 
level of at least 350 procedures per 
year. The 350 level assumes an average 
of 7 operations a week, a schedule that 
in the Department’s judgement is fea¬ 
sible in most institutions providing 
these services. In units that provide 
services to children, lower targets are 
indicated because of the special needs 
involved. The established level for pe¬ 
diatric units is consistent with the rec¬ 
ommendation of the Pediatric Cardi¬ 
ology Section of the American Acade¬ 
my of Pediatrics. In determining the 
utilization target of 130 pediatric open 
heart cases, the Department used the 
same ratio as for adult units. In the 
case of units that provide services to 
both adults and children, at least 200 
open heart procedures should be per¬ 
formed, including 75 for children. In 
some areas, open heart surgical teams, 


including surgeons and specialized 
technologists, are utilizing more than 
one institution. For these institutions, 
the guidelines may be applied to the 
combined number of open heart proce¬ 
dures performed by the surgical team 
where and adjustment is justifiable in 
line with Section 121.6(B) and pro¬ 
motes more cost effective use of avail¬ 
able facilities and support personnel. 
In such cases, in order to maintain 
quality care a minimum of 75 open 
heart procedures in any institution is 
advisable, which is consistent with rec¬ 
ommendations of the American Col¬ 
lege of Surgeons. Data collection and 
quality assessment and control activi¬ 
ties should be part of all open heart 
surgery programs. 

§ 121.208 Cardiac catheterization. 

(a) Standard. (1) There should be a 
minimum of 300 cardiac catheteriza¬ 
tions, of which at least 200 should be 
intracardiac or coronary artery cath¬ 
eterizations, performed annually in 
any adult cardiac catheterization unit 
within three years after initiation. 

(2) There should be a minimum of 
150 pediatric cardiac catheterizations 
performed annually in any unit per¬ 
forming pediatric cardiac catheteriza¬ 
tions within three years after initi¬ 
ation. 

(3) There should be no new cardiac 
catheterization unit opened in any fa¬ 
cility not performing open heart sur¬ 
gery. 

(4) There should be no additional 
adult cardiac catheterization unit 
opened unless the number of studies 
per year in each existing unit in the 
health service area(s) is greater than 
500 and no additional pediatric unit 
opened unless the number of studies 
per year in each existing unit is great¬ 
er than 250. 

(b) Discussion. The modem cardiac 
catheterization unit requires a highly 
skilled staff and expensive equipment. 
Safety and efficacy of laboratory per¬ 
formance requires a case load of ade¬ 
quate size to maintain the skill and ef¬ 
ficiency of the staff. In addition, the 
underutilized unit represents a less ef¬ 
ficient use of an expensive resource 
and frequently reflects unnecessary 
duplication. Based on recommenda¬ 
tions from the Inter-Society Commis¬ 
sion on Heart Disease Resources, the 
Department believes that a minimum 
level of 300 catheterizations per year 
is indicated to achieve economic use of 
resources. Several State health plan¬ 
ning agencies, such as New Jersey, 
suggested a higher minimum level and 
the Department will be considering 
whether a higher level should be es¬ 
tablished in the future. The Depart¬ 
ment has also determined the existing 
units should be performing more than 
500 cardiac catheterizations or 250 pe¬ 
diatric cardiac catheterizations before 
a new unit is opened. The 500 level is 
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based on an average of two catheter¬ 
izations a day, a rate that is In the De¬ 
partment’s judgement readily achiev¬ 
able in most institutions providing 
these services and that will foster 
more effective use of current resources 
prior to the development of additional 
resources. More than 600 procedures 
are performed annually in some insti¬ 
tutions. Pediatric cardiac catheteriza¬ 
tions require special facilities and sup¬ 
port services. Lower target numbers 
are presented in these cases because of 
the special conditions and needs of 
children. The established levels are 
consistent with the recommendations 
of the Section on Cardiology of the 
American Academy of Pediatrics and 
the Inter-Society Commission on 
Heart Disease Resources. The patient 
studied in the cardiac catheterization 
unit is frequently recommended for 
open heart surgery. While acceptable 
inter-institutional referral patterns 
exist in some areas, cardiac catheter¬ 
ization units should optimally be lo¬ 
cated within a facility in which cardiac 
surgery is performed. 

§ 121.209 Radiation therapy. 

(a) Standard. (1) A megavoltage ra¬ 
diation therapy unit should serve a 
population of at least 150,000 persons 
and treat at least 300 cancer cases an¬ 
nually. within three years after initi¬ 
ation. 

(2) There should be no additional 
megavoltage units opened unless each 
existing megavoltage unit in the 
health service area(s) is performing at 
least 6,000 treatments per year. 

(3) Adjustments downward may be 
justified when travel time to an alter¬ 
nate unit is a serious hardship due to 
geographic remoteness, based on anal¬ 
yses by the HSA. 

(b) Discussion . While various types 
of radiation are indicated and used for 
tumors with different characteristics, 
megavoltage equipment is accepted as 
the most efficacious for treatment of 
deep-seated tumors. Megavoltage 
equipment is expensive to purchase, 
install, and support on a continuing 
basis. Every effort should thus be 
made to avoid unnecessary duplication 
of this costly resource. Established 
standards should provide needed treat¬ 
ment capabilities while preventing un¬ 
necessary duplication of radiation 
therapy units and underutilization of 
existing capacity. A unit refers to a 
single megavoltage machine or energy 
source. The most common types of 
units to deliver megavoltage therapy 
are cobalt 60 and linear accelerators. 
Treatments are meant to be the same 
as patient visits. A treatment or visit 
averages 2.2 fields, according to re¬ 
ports from the American College of 
Radiology. It also reports that about 
half of new cancer patients require 
megavoltage radiation therapy, and 
that many require subsequent courses 
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of treatment. The American College of 
Radiology has indicated that at least 
300 cancer cases annually are a reason¬ 
able minimum load for a megavoltage 
radiation therapy unit in order to 
maintain an efficient high quality op¬ 
eration. Based on the information and 
recommendations of the College, as 
well as comments received from the 
public and from members of the 
expert advisory panel which reviewed 
the standard, the Department has set 
a minimum standard of at least 300 
cancer cases per unit per year. In 1974, 
the Department commissioned a study 
of the use of radiation therapy units. 
A committee appointed by the Ameri¬ 
can College of Radiology and the 
American Society of Therapeutic Ra¬ 
diology to review that study suggested 
that economical operation of radiation 
units would call for existing units to 
do 5,000-8,700 treatments per year. 
The 7,500 level was included in the 
September 23, 1977 NPRM. This 

target would have required units to 
treat an average of 30 patients per 
day. Based on comments received from 
the profession and the general public, 
the Department has adjusted the stan¬ 
dard downwards to 6,000 treatments 
per year, an average of about 25 pa¬ 
tients per day, to take into account 
variations in patient mix and work 
schedules. Since many institutions 
meet and exceed these targets, this 
standard in the Department’s judge¬ 
ment represents an attainable, effi¬ 
cient level of operation. The indicated 
target levels are minimal and should 
generally be exceeded. 

Dedicated special purpose and extra 
high energy machines which have 
limited but important applications 
may not perform 6,000 treatments per 
year and should be evaluated individ¬ 
ually by HSAs in the development of 
Health Systems Plans. 

§ 121.210 Computed Tomographic Scan¬ 
ners. 

(a) Standard . (1)A Computed Tomo¬ 
graphic Scanner (head and body) 
should operate at a minimum of 2,500 
medically necessary patient proce¬ 
dures per year, for the second year of 
its operation and thereafter. 

(2) There should be no additional 
scanners approved unless each exist¬ 
ing scanner in the health service area 
is performing at a rate greater than 
2,500 medically necessary patient pro¬ 
cedures per year. 

(3) There should be no additional 
scanners approved unless the opera¬ 
tors of the proposed equipment will 
set in place data collection and utiliza¬ 
tion review systems. 

(b) Discussion. Because CT scanners 
are expensive to purchase, maintain 
and staff, every effort must be made 
to contain costs while providing an ac¬ 
ceptable level of service. Intensive uti¬ 
lization of existing units, regardless of 
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location, will prevent needless duplica¬ 
tion and limit unnecessary health care 
costs. Estimates and surveys for effi¬ 
cient utilization of CT scanners range 
from 1,800 to over 4,000 patient proce¬ 
dures a year. (One patient procedure 
includes, during a single visit, the ini¬ 
tial scan plus any necessary additional 
scans of the same anatomic area of di¬ 
agnostic interest). 

The Institute of Medicine, the 
Office of Technology Assessment and 
others have carefully reviewed these 
data and the capabilities of various 
available units. The Department has 
reviewed these analyses as well as the 
extensive literature that has been de¬ 
veloped on CT scanners. In arriving at 
a standard for the use of these ma¬ 
chines, the Department has consid¬ 
ered a variety of factors, including the 
difference in time required for head 
scans and body scans, the need for 
multiple scans in some patient exami¬ 
nations, variations in patient mix, the 
special needs of children, time re¬ 
quired for maintenance, and staffing 
requirements. Moreover, the Depart¬ 
ment considered the actual operating 
experience of hospitals and institu¬ 
tions reflected in reports on the use of 
CT scanners. 

The standard set in the Depart¬ 
ment’s guidelines is intended to assure 
effective utilization and reasonable 
cost for CT scanning. These machines 
are expensive, and therefore must be 
used at levels of high efficiency if ex¬ 
cessive costs are to be limited. The De¬ 
partment recognizes that the cost of 
some machines is declining, particular¬ 
ly those that perform only head scans 
which require less time. For machines 
that do predominantly head scans, the 
standard represents an efficient but 
more easily attainable level of utiliza¬ 
tion. For scanners capable of perform¬ 
ing both head and body scans, it is im¬ 
perative that they be effectively used 
in order to spread the high capital ex¬ 
penditures over as much operating 
time as possible. As the Institute of 
Medicine report stated, “The high 
fixed costs of operating a scanner 
argue for as high a volume of use as 
the equipment allows without jeopar¬ 
dizing the quality of care.” 

The Department believes that a 50- 
55 hour operating week is both consis¬ 
tent with the actual operating experi¬ 
ence of many hospitals and a reason¬ 
able target. Based on reported experi¬ 
ence for the time required for both 
head scans and body scans, the De¬ 
partment estimated that a patient mix 
of about 60 percent head scans and 
about 40 percent body scans, making 
allowance for the other factors identi¬ 
fied above, would allow a CT scanner 
to perform about 2,500 patient proce¬ 
dures per year if it is efficiently used 
about 50-55 hours per week. This esti¬ 
mate assumes a higher percent of 
body scans than is currently being per- 
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formed. If fewer than 40 percent body 
scans are performed, then 2,500 pa¬ 
tient procedures would involve even 
less than 50-55 hours per week. Basing 
the standard on a higher percentage 
of body scans also takes account of 
current trends toward increased pro¬ 
portions of such scans. 

The Department believes that shar¬ 
ing arrangements in the use of CT 
scanners is desirable, In line with the 
national health priorities of section 
1502. Individual institutions or provid¬ 
ers should not acquire new machines 
until existing capacity is being well 
utilized. 

In planning for CT scanners, the 
HSA should take into consideration 
special circumstances such as: 1) an in¬ 
stitution with more than one scanner 
where the combined average annual 
number of procedures is greater than 
2,500 per scanner although the unit 
doing primarily body scans is operat¬ 
ing at less than 2,500 patient proce¬ 
dures per year; 2) units which are, or 
will be. devoting a significant portion 
of time to fixed protocol institutional¬ 
ly approved research projects and 3) 
units which are, or will be, servicing 
predominantly seriously sick or pediat¬ 
ric patients. A summary of the data 
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collected on CT scanners should be 
submitted by the operators to the ap¬ 
propriate HSA to enable it to ade¬ 
quately plan the distribution and use 
of CT scanners in the area. The data 
to be collected should include informa¬ 
tion on utilization and a description of 
the operations of a utilization review 
program. 

§121.211 End-Stage Renal Disease 
(ESRD). 

(a) Standard. The Health Systems 
Plans established by HSAs should be 
consistent with standards and proce¬ 
dures contained in the DHEW regula¬ 
tions governing conditions for cover¬ 
age of suppliers of end-stage renal dis¬ 
ease services, 20 CFR Part 405, Sub¬ 
part U. 

(b) Discussion . The ESRD Program 
was created pursuant to section 2991 
of the Social Security Amendments of 
1972 (Pub. L. 92-603), which extends 
Medicare benefits to any individual 
who has end-stage renal disease re¬ 
quiring dialysis or transplantation, 
provided that such individual: (1) is 
fully or currently insured or entitled 
to monthly benefits under Title II of 
the Social Security Act; or (2) is the 


spouse or dependent child of an indi¬ 
vidual so insured or entitled to such 
monthly benefits. In order for an 
ESRD facility to quality for reim¬ 
bursement under the program, the fa¬ 
cility must meet the conditions for 
coverage of suppliers of end-stage 
renal disease services as established by 
regulation. These conditions incorpo¬ 
rate standards which relate to supply, 
distribution, and organization of 
ESRD facilities. The standards were 
developed by the Department of 
Health, Education, and Welfare and 
were based on extensive consultation 
with professionals and other persons 
knowledgeable in the areas of nephro¬ 
logy and transplant surgery. Because 
these standards are already published 
as regulations, they are not repub¬ 
lished here. The regulations do not try 
to encourage any particular type of 
dialysis setting. It is widely recognized 
that self-care dialysis can significantly 
contain costs without impairing the 
quality of care of the suitably chosen 
patient. The organization of resources 
to support self-care dialysis is there¬ 
fore encouraged to the maximum 
extent practicable. 

[FR Doc. 78-8130 Piled 3-23-78; 4:34 pml 
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